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NOTICE OF MOTION AND MOTION

PLEASE TAKE NOTICE that on November 7, 2008 at®z0m. in Courtroom 2 of the
United States District Court for the Northern Distof California, located at 450 Golden Gate
Avenue, 17th Floor, San Francisco, California 94Raintiffs Faith Center Church Evangelistic
Ministries and Pastor Hattie Mae Hopkins (“Faitm@e”) will move this Court for summary
judgment against the Defendants (the “County”) acheof their causes of action. This Motion is
brought under Federal Rule of Civil Procedure 5@l the grounds for this Motion are set forth in
the Memorandum of Points and Authorities below enitie Amended Verified Complaint.

STATEMENT OF RELIEF REQUESTED

Faith Center respectfully requests this Courd@glare that the “Religious Use” provision
the Contra Costa County Library Policy for the Wé&leeting Rooms in Libraries (“Religious Usg
Policy”) violates the First and Fourteenth Amendtedn the U.S. Constitution both on its face af
as applied to Faith Center; (2) permanently enjoenCounty from enforcing its Religious Use
Policy; (3) award Faith Center nominal damages;(@hdleclare Faith Center the prevailing party,
for purposes of 42 U.S.C. § 1988.

MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

This is a simple case of religious discriminatibhe Constitution prohibits the governmen
from imposing special burdens on the basis of i@ligAs a result, the County may limit access tq
forum only in religion-neutral terms. It cannot pioit speech or conduct that is religiously-
motivated, while allowing the same speech or cohdinen it is not religiously-motivated. Yet tha
is precisely what the County is doing. As suchth-&ienter is entitled to summary judgment.

ISSUE TO BE DECIDED

The Contra Costa County Library Meeting Room Bpiitentionally opens library meeting
rooms generally for community use, but its “ReliggdJse” provision forbids using the rooms for
“religious services.” Does the “Religious Use” pigign, both on its face and as applied, violate t

First and Fourteen Amendments to the U.S. Constitdt
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STATEMENT OF RELEVANT FACTS

Contra Costa County’s Library Meeting Room Use Poky

The County’s Meeting Room Policy broadly openediliisary meeting rooms for
community useSeeEx. T to Chandler Decl. Specifically, the meetingms are available to
“non-profit and civic organizations, for-profit aagizations, schools and governmental
organizations.’Id. The County “encourage][s] the use of library megtmoms for educational,
cultural, and community related meetings, prograansg, activities,” but does not limit the rooms
to such uses. Even groups like the Ku Klux Klan gkand the North American Man-Boy Love
Association (NAMBLA) are free to use the meetingnmes. Ex. A to Chandler Decl., at 38-39.

The policy contains only two narrow exceptions icotherwise open forum. It prohibits
meeting rooms from being used for “religious sesit Ex. T to Chandler Decl. And it prohibits
schools from using meeting rooms “for instructiamgoses as a regular part of the curriculum.”
Id. The County also imposes some administrative requents. Applicants must “fully complete
an application form for each uséd. And any use that is closed to the public, chaeges
admission fee, or involves soliciting or selling charged a fedd.

The County has expressly discriminated againgjicels speech in its Religious Use
Policy since at least 1992. The 1992 policy stéted “[l]ibrary meeting rooms shall not be used
for religious purposes.3eeAmended Verified Complaint (“Compl.”), Ex. C. It waevised in
1993 to prohibit “religious services or activitietd. at Ex. E. The current Religious Use Policy
was adopted in 2004, shortly after this lawsuit Wilasl.
The Antioch Public Library

The County’s Meeting Room Policy applies to thedity branch in Antioch, California.
The Antioch Library building contains a single,darmeeting room that has a capacity of 110
people. Ex. W to Chandler Decl. The meeting rootngsted in the southeast corner of the
building, adjacent to the lobby of the building vesll as the staff's work area, kitchen, and
restroom. Ex. R. to Chandler Decl. The book stacidreading areas are in the northwest corne

of the building, away from the meeting room on dtieer side of the staff's work ardd.

FAITH CENTER V. GLOVER —PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT —C-04-3111 JSW
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The Antioch Library is open from 10 a.m. to 8 pon.Monday through Wednesday, 12
p.m. to 8 p.m. on Thursday, 12 p.m. to 6 p.m. aday, 10 a.m. to 6 p.m. on Saturday, and is
closed on SundayeeEx. U to Chandler Decl. But the meeting room isilabde seven days a
week.SeeEx. W to Chandler Decl. Users can reserve it dy earthey want in the mornings,
and can stay until 10 p.m. on any nigbée id. Ex. B to Chandler Decl., at 18-19. The rules
limit users to one reservation per week and totéighrs per day, but these provisions are not
regularly enforcedSeeEx. W to Chandler Decl.; Chandler Decl. at ] 120-2

The meeting room is available for a variety of ugesd and beverages are permitted,
and users may play music and show movsesEx. B to Chandler Decl., at 18-19. When the
library is open, users are asked to limit theiuvoé so that it cannot be heard outside of the
meeting room. The sound restrictions are liftedyéxer, when the library is closed and the staff
is not presentd. at 19-20.
Faith Center Background

Pastor Hopkins is the leader of Faith Center. HapKecl. at { 1. She holds religious
meetings in non-traditional buildings because steves that many people who would benefit
from Christianity are reluctant to go to a tradib church buildingld. at I 3. These meetings
include a time of “praise and worship,” which inve$ discussions about the Bible, sermons,
singing, praying, testimonies, taking communiord discussions of social issués. at 4.

Pastor Hopkins’ sermons take principles of livingm the Bible and help listeners apply
those principles to their livekd. at § 5. She covers topics like: developing strcimayacter;
developing good self-esteem by understanding hod $&es us; overcoming addictions and
harmful habits; learning to forgive; knowing howthave a good relationship with God and
others; having patience; learning to rely on Gogdrtavide for all of our needs; dealing with
rejection; overcoming fear, anxiety, and depressamal other similar topicsd.
Faith Center’s May 29, 2004 Event at the Antioch Lbrary

In May 2004, Pastor Hopkins applied to use the mgebom on May 29 and July 31,
2004. Compl. at 1 39. A librarian requested sepapplications for each date, and Pastor

Hopkins compliedld. at 1 40-41. She later confirmed with two Librafficials over the
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phone that her requested meeting dates were duildtary’s calendarld. at I 42.

Faith Center’'s May 29, 2004 event was entitled'tNemen of Excellence Conference.”
Hopkins Decl. at | 8. It was divided into four garegistration, a Wordshop, refreshments, and
a time of “praise and worship” with a sermdah. The topic of the Wordshop was “The Making
of an IntercessorId. at 9. Using lessons from the Bible, the Wordstxggained the need for
all Christians to pray, and to provide instruct@mmhow to pray fervent, effectual prayers that
God hears and answeld.

The Wordshop training in “how” to pray was then pub practice during the afternoon
“praise and worship” session. The session opengdayer, modeling the Wordshop’s training
about effective communicatiofd. at { 10. The prayer also acknowledged personal and
community struggles affecting the group, commuimgato them that they are not alone in
overcoming those strugglds. The group then sang “When | See Jesus,” chosegirtforce the
Wordshop’s lesson that a strong relationship watbug, developed through prayer, provides
hope, encouragement, and strength, particularifiicult times.Id. at 1Y 11-12. Then a guest
performer sang “Amazing Grace,” also chosen tofoece a key lesson from the Wordshop: that
regardless of the mistakes someone has made pagiteanyone can effectively communicate
with God because of His grace and forgivenkksat {1 13-14.

Pastor Hopkins then preached a sermon, “Positiarsédf for Victory,” based on 2
Chronicles 20l1d. at { 15. Building on the Wordshop, Pastor Hopkiseduthe Bible to show
how prayer and developing good moral charactehedm anyone overcome the problems they
encounterld. at  16. The session concluded with prayer. Lilkedpening prayer, it modeled
the Wordshop’s training and acknowledged the grespugglesld. at  17. It also encouraged
the group to apply the principles they had leamneeh after the conference was over.

Near the end of the conference, a library assigtathie staff room overheard Faith
Center's meetingSeeEx. D to Chandler Decl., at 14-15. She and anahsistant informed
Pastor Hopkins that the meeting room could notdeldor religious activities, and gave her a
copy of the then-current meeting room policy. Corapf[{ 52, 55. They told Pastor Hopkins

that a library volunteer had mistakenly put Faigm@r on the calendar, and its July 31 event
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would be removedd. at 1 59. Pastor Hopkins later spoke with Defentlanta O’'Donahue,

who confirmed that Faith Center’s July 31 event te&en off the calendar and that Faith Center
would not be allowed in the meeting roolch. at 71 65-69. Pastor Hopkins tried to resolve the
matter with the County, including sending the Lidgra letter with legal analysis from counsel,
but was unsuccessfutl. at 11 70-78.

Broad use of the Antioch Library meeting room

Between January 2003 and March 2008, the Antioblhaky received over 1,200
applications to use its meeting room from approxatyal 20 different groups. Chandler Decl. at
1 10. Apart from Faith Center, only twelve wereiddneleven because of scheduling conflicts.
Id. at  11. The other, an application from the Meneai@® Society, does not specify why it was
not approved.The approved applications included a broad arfayaups, including:

Political: The Sierra Club met for a letter-writing campai@he Contra Costa County
Democratic Control Committee held public candidaterviews. The East Contra Costa County
Democratic Club held meetings for the public tameabout candidates and issues. And the
Antioch RV and Boat Club held a public meeting oogerty rightsld. at { 14-23.

Educational: An Antioch High School teacher used the meetingiméo help the
school’s Academic Decathlon and Mock Trial tearmeppre for competitions. South University
used the meeting room for English and math tesftgEducational Center tutored students at
the Library, and Mini Math Camp taught kids betteath skills. East County Providers Network
held its pre-school graduation ceremony in the mgebom. And several individual students
used the room for study groups and projdcdtsat 11 34-50.

Financial: Groups like Merrill Lynch, Senior Wealth Managemearid Windsor
Mortgage Capital Corp. have conducted seminarsnaméial planning and home-buying.
AARP Tax Aide and Contra Costa County Tax-Aide haifered tax assistanckl. at 1151-57.

Community Improvement/Animal Rescue:Citizens for a Better Antioch met many

times for citizen awareness meetings. Neighbortatch hosted community meetings with the

1t is likely that Mensa was denied oritgeaccess to the meeting roolu. A note on the
application indicates that Mensa charged a $12d@dtend the meeting, and the Meeting Room
Policy requires events that charge admission toapantal feeSeeEx. T to Chander Decl.

FAITH CENTER V. GLOVER —PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT —C-04-3111 JSW
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local police. Animal rescue groups held board nmgstiand volunteer orientations. And Sons of
Italy, a local social and charitable group, redylaonducts its business meetings in the meeting
room.ld. at 71 63-68, 107-08.

Theater/Music: K/P Entertainment was approved to conduct audition$American
Idol.” Larkay Production used the meeting room ewesal occasions to conduct acting classes.
And Order My Life Productions auditioned actors &edd rehearsals for a gospel stage play.
The play included songs, so the auditions and rehisahad singing. Actors were invited to
bring a CD player to their auditiotd. at 11 69-71.

Youth Sports: Several youth sports organizations met for a wanépurposes,
including youth sign-ups, board meetings, CPR/fidttraining, coaching courses, cheer
uniform fitting, scorekeepers’ clinics, and managetrinterviewsld. at | 72-75.

Youth Development: The Boy Scouts, Cub Scouts, Girl Scouts, and Bresyninet for
general meetings, leaders meetings, Order of thewAMeetings, Mock Eagle Board, award
ceremonies, CPR training, etc. The Boy Scouts’ mgetare intended for “character building in
youth,” and the Cub Scouts’ to “promote([] citizeimshnd growth for boys.” The Center for
Human Development held youth programs to preveattyalcohol and drug abuse. And other
groups held 4-H meetings at the Librad. at Y 76-81.

Government: Contra Costa County used the meeting room foleatien. The County
Children and Family Services presented informatiomzetings on foster care. The Coast Guard
and the County Public Works Department each hetdrs's on boating safety. The state
Department of Rehabilitation used the meeting réana team-building session. And the U.S.
Postal Service conducted several meetings at tiraryi to help prepare members of the
community for entry-level employment at the podicef. Id. at {1 82-88.

Union: Two unions, SEIU UHW-West and the United HealtheCaforkers, conducted
their membership meetings at the Librdd;.at 1 89-90.

Legal: The American Family Legal Center conducted seuasialy trust seminars at the
Library. The Contra Costa County Bar Associatioaduthe meeting room to provide

immigration services. Hanna & Brophy, a law firnsed the meeting room to conduct
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depositions. And Sildorf, Shinnick & Ryan, anothes firm, used the Library to hold a meeting
to discuss a class action lawslit. at 1 58-62.

Religious: Both Narcotics Anonymous and Alcoholics Anonymouet to help people
overcome drug and alcohol addictidd. at 11 30, 32. These meetings included religious
components: both use a twelve-step program thatuewbeing “willing to accept God to relieve
you of your addiction,” “asking God to remove yalgfects,” and “tak[ing] constant spiritual
inventory.” Seekx. F to Chandler Decl., at 20-22. And N.A. meegingen and close in prayer.
Id. at 20-21. The Glorious Communications Network noetaf Bible study and to “build people
of integrity.” Chandler Decl. at  29. And Know T™elf as Soul Foundation held meditation
seminars that teach the Sant Mat Lifestyle in igels that we “become true human beings, to
know our self as soul, and to realize our onenessthe Creator.Id. at § 26; Ex. | to Chandler
Decl. The Antioch Library permitted these groupsise the meeting room even though the then-
current Religious Use Policy prohibited eitherraéletings with “a religious purpose,” or all
“religious activities” and “religious serviceSeeExs. C and E to Compl.

Library-sponsored events:The Library has sponsored a wide array of youtmesye
including a hot dog and ice cream social, presimsiinvolving live animals (including pigs),
and events that involve clowns and sing8exEx. V to Chandler Decl; Ex. F to Chandler Decl.,
at 9; Ex. D to Chandler Decl., at 9-11.

SUMMARY OF ARGUMENT

The County has made its library meeting rooms gelyeaivailable to the community for
a wide array of activities. Its Religious Use Pglibowever, expressly prohibits “religious
services.” Faith Center requested to use a mesimg for a religious meeting that included a
time of “praise and worship” involving prayer, sing, and a sermon. The County contends that
such a meeting is barred under its policy.

In its preliminary injunction decision, the Ninthr€uit narrowed the County’s policy to
prohibit only “pure religious worship,” finding thauch a policy would not violate the Free
Speech Clause in a limited public foruRaith Center Church Evangelistic Ministries v. Gdov

480 F.3d 891, 915 (9th Cir. 2006). This holdingwewaer, does not resolve Faith Center’'s
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constitutional claims. As the record shows, Faitbénter’s prohibited meeting was not “pure
religious worship,” but presented religious perspes on topics that are permitted in the forum.
Thus, by excluding Faith Center from the forum, @anty is engaging in viewpoint
discrimination.Good News Club v. Milford Central S¢cb33 U.S. 98 (2001).

The County’s policy is unconstitutional for seves#ter reasons. First, by granting
access to its meeting rooms as a matter of coarseliroad array of expression, the County has
created a designated public forum. As a contergdbasstriction, the ban on “religious services”
is therefore subject to strict scrutirjopper v. City of Pas¢®241 F.3d 1067 (9th Cir. 2001).

Moreover, the County’s policy bars religiously-vated activities from its meeting
rooms, while allowing identical activities solelgd¢ause they are not religiously-motivated.
Under the Free Exercise Clause, this type of a&in is subject to strict scrutiny, regardless of
the type of forum involvedChurch of the Lukumi Babalu Aye v. City of Hiale&@8 U.S. 520
(1993). The Religious Use Policy is also imperntilgshostile toward religion, in violation of
the Establishment Clause, because it excludesaesigctivity from a forum otherwise available
to all. American Family Assn., Inc. v. City and Countya Srancisco 277 F.3d 1114, 1120-21
(9th Cir. 2002). And it imposes a special burderaatass of religious groups that is not
imposed on similarly-situated meeting room usénss wiolating the Equal Protection Clause.
Fowler v. Rhode Islan®45 U.S. 67 (1953).

The County cannot articulate a compelling intetieat justifies its facially discriminatory
policy. As such, Faith Center is entitled to judginas a matter of law on each of its claims.

ARGUMENT

l. There are no genuine issues of material fact and Ea Center is entitled to judgment as
a matter of law.

Summary judgment is appropriate when there is muige issue of material fact and the
moving party is entitled to judgment as a mattdaof. Fed.R.Civ.Pro. 56(c). While all
inferences are made in favor of the non-movingypan issue of fact is genuine only if there is
enough evidence on both sides so that a reasomeolef fact could resolve the issue either

way. Anderson v. Liberty Lobby, In&77 U.S. 242, 248, 255 (1986). There are no genui
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issues of material fact here. Faith Center isledtiio judgment on each of its claims.

Il. The County’s ban on “religious services” violates kith Center’s free speech rights.
Faith Center’s afternoon session—which the Couayg violates its Religious Use
Policy’—is constitutionally-protected expression: “Faiter@er engaged in protected speech whe
its participants met in the Antioch Library for gea, praise, and worshipFaith Center 480 F.3d at

906 (citing multiple Supreme Court decisions). Aalthough the Ninth Circuit partially overturneg

n

)

Faith Center’s preliminary injunction, the fullyaseloped record before this Court proves that Fajith

Center’s prohibited afternoon session addressedipgible topics from a religious perspective. A
such, the Religious Use Policy is viewpoint-based subject to strict scrutiny revieRosenberger
v. Rector and Visitors of the Univ. of Virgin&l5 U.S. 819, 829 (1995).

A. The Ninth Circuit’s preliminary injunction decision narrowed the County’s Religious
Use Policy to prohibit only “pure religious worship.”

The Free Speech Clause, according to the Ninttu@jallows the government to exclude
“pure religious worship” from a limited public fomu Faith Center 480 F.3d at 915. “Pure religiou
worship” is worship that does not “convey[] a rédigs viewpoint on otherwise permissible subjeq
matter.”ld. Worship addressing a permissible subject mattethe other hand, must be allowed i
the forum.See idat 916 (distinguishing “pure religious worshipbin “an evangelical service of
worship, combining teaching with elements of wapSh{quotation marks and citation omitted).

“Pure religious worship” is thus an extremely oarrcategory of speech—one that the Nir
Circuit concedes rarely (if ever) exists: “It igfaiult to imagine, however, that religious worship

could ever truly be divorced from moral instructimncharacter developmentd. at 915 n.14. If

applied any more broadly, the County’s Religioug Bslicy would unconstitutionally discriminate

based on viewpoint by prohibiting speech addressthgrwise permissible topics from a religioug

perspectiveld. at 914-15.

2 The County initially informed Faith Center that &ntire May 29, 2004 meeting violated its
former Religious Use Policy. But it has since catemkbthat its former policy was
unconstitutional and that Faith Center’s morningrilébop session is the type of religious
speech permitted under the current Religious UsieyPd he Library contends, however, that it
may constitutionally bar Faith Center’s afternopndise and worship” sessidraith Center

480 F.3d at 904.
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B. The Count is engaging in viewpoint discrimination ly prohibiting Faith Center’s
meeting, which addressed topics that are otherwigeermitted in the forum.

The Ninth Circuit’s analysis in the preliminary umction appeal was limited by a record
devoid of any substantive descriptions of Faitht€es meeting. But that is no longer the case,
as the record before this Court includes a detaissatription of the meetingeeHopkins Decl.
at 11 8-17, which shows that the meeting addresskedst three distinct topics that the Antioch
Library permits in its meeting room: becoming afeetive communicator, developing good
moral character, and overcoming personal and sdaigtiggles.

Faith Center’'s May 29, 2004 meeting was entitled“iWomen of Excellence
Conference.” Hopkins Decl. at I 8. The morning iseswas a “Wordshop,” which used the
Bible to explain the importance of prayer, and jted lessons on how to effectively
communicate with God through pray&t. at I 9. To this, the Library does not object.

The afternoon session—to which the Librdpesobject—consisted of five elements: an
opening and closing prayer, two songs, and a serirt@prayers modeled and reinforced the
Wordshop’s lessons about effectively communicatity God, and encouraged the attendants
to continue applying those lessons after the mgetizs overld. at 11 10, 17. The prayers also
provided the group a chance to collectively ackmalge personal and community struggles
affecting those in attendance, and to look for wtaysvercome those problemkl. Praying in
this way communicates to others that they are looieain trying to overcome whatever
problems they are faced withdl. at  10.

Pastor Hopkins intentionally selected the two sofighen | See Jesus” and “Amazing
Grace,” to teach two key lessons: (1) that a stretegionship with Jesus developed through

prayer provides the hope and strength needed te@we difficult problems; and (2) regardless

3 Groups that discussed effective communicatioruiielthe Antioch High School Mock Trial
team and the Antioch Lion’s Club, which used theetimg) room multiple times for speaker
contestsSeeChandler Decl. at 11 55, 93. Groups that discudsgdloping good moral
character include the Boy Scouts and Cub Scaditat 1 76, 77. And groups that discussed
overcoming personal struggles include AlcoholicoAymous and Narcotics Anonymold. at
31, 33.
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of one’s past mistakes, it is always possible teatifzely communicate with God through
prayers because of God’s grace and unconditiomgivenessld. at 1 11-14.

And Pastor Hopkins’ sermon, “Position Yourself Yactory,” used the Bible to teach
that anyone can help overcome the problems inaziety if they develop the right moral
character and learn to effectively prdg. at I 16. Pastor Hopkins specifically designed her
sermon to build upon the lessons taught in the mgrwordshopld.

This case is therefore no different tt@aod News Clubwhere a school district opened
its facilities for social, civic, recreational, ardtertainment events. 533 U.S. at 103. When a
Good News Club wanted to meet after school to $ray, and teach the Bible—the same
elements in Faith Center’s afternoon session—thedaejected the request. In the school’s
view, the club’s activities “were not a discussairsecular subjects . . . from a religious
perspective, but were in fact the equivalent afjrelis instruction itself.’Id. at 104 (quotation
marks and citation omitted). The Supreme Courtemily rejected that excuse and held that the
school unconstitutionally discriminated against¢héo’s religious viewpointld. at 112.

Justice Souter dissented, urging that the cluletidfed] to use the public school
premises not for the mere discussion of a subjeat & particular, Christian point of view, but

for an_evangelical service of worship. .”Id. at 138 (Souter, J., dissenting; emphasis added).

Worship services, he claimed, fell outside the saoipgthe school’s limited forum and therefore
were properly excluded—even if the school mustvaltdher religious speechd. at 139 n.3.

The majority disagreed: “According to Justice Soutee Club’s activities constitute ‘an
evangelical service of worship.” Regardless ofl#ie| Justice Souter wishes to use, what
matters is the substance of the Club’s activities.at 112 n.4 (citation omitted). And the
substance of those activities, the Court concluttka]es] not constitute mere religious worship,
divorced from any teaching of moral valuelsl”’ Rather, “the Club chooses to teach moral
lessons from a Christian perspective through lteeyselling and prayer.id. at 110. Thus,
although the meetings included elements of “religizvorship,” they nonetheless “address[ed] a

subject otherwise permitted under the rule .omfa religious standpointld. at 109.
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Just as the Good News Club used prayer, singirtgBéblical instruction to teach morals
and character development from a religious perspecee idat 110-11, Faith Center uses
those same methods to teach effective communicati@racter development, and personal and
community improvement—all topics permitted in thetidch Library meeting room. Indeed, the
Ninth Circuit explained that the Antioch Library stypermit activities such as “discussing the
Bible and other religious books as well as teachpngying, singing, sharing testimonies,
sharing meals, and discussing social and politssales” because they “convey a religious
perspective on subjects that are or have been pednm the Antioch Library meeting room.”
Faith Center 480 F.3d at 914.

Faith Center’s meeting is also indistinguishabdarfrthe religious activities iBronx
Household of Faith v. Board of Education of they@t New York331 F.3d 342 (2d. Cir. 2003).
There, a church asked to use a school buildingvémkly worship services that included singing
hymns, prayer, Biblical preaching and teaching, momion, sharing testimonies, and social
fellowship.Id. at 347. The school denied the request, citingatey prohibiting “religious
services or religious instructionld. at 348. The Second Circuit held in the churchi®fa

concluding that the worship services were indistialgable from th&ood News Clulactivities:

We find no principled basis upon which to distirgjuthe activities set out by the
Supreme Court il6ood News Clulirom the activities that the [church] has propoked
its Sunday meetings. . . . Like the Good News @hgetings, the Sunday morning
meetings of the church combine preaching and taegakith such “quintessentially
religious” elements as prayer, the singing of Glamssongs, and communion. . .. On
these facts, it cannot be said that the meetin@g@ix Household of Faith constitute
only religious worship, separate and apart fromtaaghing of moral values.

Id. at 354 (citingGood News Clubb33 U.S. at 112 n.4).

This Court should hold likewise. The evidence befibabout Faith Center's meetings—
which was not before the Ninth Circuit—proves thaith Center’s afternoon session was not
“pure religious worship,” separate and apart framp geaching about permissible topics from a
religious perspective.

I
I
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C. The County continues to ban all “religious services in violation of the Ninth Circuit’s
preliminary injunction ruling .

DespiteGood News Cluland the Ninth Circuit’s preliminary injunction dsion in this case
the County continues to ban all “religious servidesm its library meeting rooms. Of course, not
all religious services consist of “pure religiousrghip.” The County would unquestionably be
required to allow the religious servicesGwod News ClulandBronx Household of Faith its
meeting rooms. But the County is not making thigidétion®

The County does not define “religious servicesaimy of its policiesSeeEx. C to Chandler

Decl., at 10. Both the County’s senior librariamng& Cain, and the County’s deputy librarian wh

o

oversees the Antioch library, admit that they dokrmmw how to define the terreeEx. A to

U7

Chandler Decl., at 40; Ex. C to Chandler Decl1 2t And the County has apparently not given it
employees any instruction or guidance on what domss$ a religious servic&eekex. C to Chandler,
Decl., at 10. After the Ninth Circuit issued itsaision on the preliminary injunction, Ms. Cain
instructed the county libraries to “revert to thaigy of prohibiting religious services in the ldy
meeting rooms,” without ever mentioning the NintincGit limiting the ban to “pure religious
worship.” SeeEx. S to Chandler Decl. Ms. Cain confirmed thiki@r deposition, explaining that if
“somebody said they were having a religious sertheee [in a library meeting room], we would not
allow it.” SeeEx. A to Chandler Decl., at 59.
As a result, the Antioch Library is enforcing thelious Use Policy more broadly than the
Ninth Circuit allows. For example, Greta Galindwog supervising librarian at the Antioch library,

explained in her deposition that the Religious Beéicy would prohibit “a sermon on what the

* Faith Center contends that even if the MeetingrR&wlicy applies only to “pure religious
worship” in a limited public forum, it would stibe unconstitutional und€&ood News Club
despite the Ninth Circuit’'s holding to the contrafgith Center further contends that such a
policy would violatethe Free Exercise, Establishment, and Equal Prote€lauses, and would
be unconstitutional if this Court concludes that theeting room is a designated public forum.
Those claims are discussed below.

® This is particularly notable because Ms. Cain peaul the current Religious Use Policy to the
Library’s Board of Supervisors and recommended ey adopt itSeeEx. A to Chandler
Decl., at 12-13.
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Bible says about how to manage your moneggEx. B to Chandler Decl., at 11, even though
money management is a common topic permitted imtbeting roomSeeChandler Decl. at 1 524
56° This is blatant viewpoint discrimination. At a baninimum, the County should therefore be
enjoined to bring their policy, and its enforcememtline with the Ninth Circuit’s preliminary
injunction ruling’

D. The Religious Use Policy is also subject to striscrutiny as a content-based
restriction in a designated public forum.

Even if this Court finds that the County’s ban @itk Center’s afternoon session is not
viewpoint-based, strict scrutiny still applies. TAltioch Library meeting room is a designated
public forum, where even content-based regulatioilee-the Religious Use Policy—are subject
to strict scrutinyPerry Educ. Assn. v. Perry Local Educators As460 U.S. 37, 46 (1983).

Public property is classified as one of three tygfderum. Property that has
immemorially been used for expressive activity hsas a park or a sidewalk, is a traditional
public forum.Id. at 45. Property that is open “for use by the pua$ a place for expressive
activity” is a designated public forurd. In either, content-based restrictions are sultgestrict
scrutiny.ld. at 46. Property not fitting into either of thesmtcategories is a non-public forum.
Speech restrictions in a non-public forum mustdasonable and viewpoint-neutrial.

This Circuit also recognizes a fourth category,litmed public forum, which is
property that is “intentionally opened to certamowgps or to certain topicsHopper, 241 F.3d at
1074 (quotation marks and citation omitted). Speeslkrictions in a limited public forum are

subject to the same standards as those in a ndit-pordom. Id. at 1075.

® Two County library assistants agreed with Ms. i and said that the Religious Use Policy
prohibits groups from having a sermon in a meetaam. SeeEx. D to Chandler Decl., at 20;
Ex. F to Chandler Decl., at 25-26.

" Compounding the problem is the fact that the Opimexcessively entangling itself with
religion when its librarians decide whether an aggpit is conducting a prohibited “religious
service.”See Widmar v. Vincemt54 U.S. 263, 269 n.6 (1981) (“Such inquiries lddend
inevitably to entangle the State with religion imanner forbidden by our casessge also
Faith Center 480 F.3d at 918.
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“[Glovernment intent is the essential questiontlistinguishing between a designated
public forum and a limited public forund. Intent is determined by “the nature of the propert
and its compatibility with expressive activity,wsll as the policy and practices of the
government.’DiLoreto v. Downey Unified Sch. Dist. Bd. of EqU®6 F.3d 958, 965 (9th Cir.
1999) (citation omitted). The less restrictive thigeria for admission and the less administrative
control over access, the more likely a forum wdldeemed a designated public fortdopper,

241 F.3d at 1075. A designated public forum is abi@rized by broad categories of speech
allowed in the forum where access is granted aateenof courseld. at 1076. On the other
hand, a limited public forum is generally open ofty specific topics or speakers, or involves a
selective process in gaining access to the fotdmsee also DiLoretol96 F.3d at 967.

Based on the scant record beforéthie Ninth Circuit held that the Antioch Library
meeting room is a limited public forurRaith Center 480 F.3d at 908. But, as shown below, the
developed record before this Court more fully degpihe County’s policy and practices,
revealing its intent to open the meeting room dssignated public forum.

1. The Antioch Library’s policies and practices reveisd intent to “generally open” the
meeting room for expressive activity, not limittd@ only specific groups or topics.

After initially emphasizing that the County’s stagurpose for its Meeting Room Policy
is very broadFaith Center 480 F.3d at 908, the Ninth Circuit settled onieeting room being
a limited public forum due to three factors: (1gxssmust first submit an application form and
pay a fee for certain uses; (2) the Policy’s pritub on school’s using the meeting room “for
instructional purposes as a regular part of theauum;” and (3) the lack of any evidence that
the Antioch Library had failed to consistently emti® its policiesld. at 909. But the full record
before this Court paints a much different picture.

I
I

® The only relevant evidence before the Ninth Cirewds the Meeting Room Policy, and
applications from Faith Center and three other gsdi®ierra Club, Narcotics Anonymous, and
East Contra Costa County Democratic Club) to uséttitioch Library meeting roonfraith
Center 480 F.3d at 908-09.
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a. The Meeting Room Policy’s stated purpose is to apermeeting room for any group to
discuss any topic—but exclude religious services.

The Antioch Library meeting room is open to eveoyeeivable type of organization:
“[nJon-profit and civic organizations, for-profitrganization, schools, and governmental
organizations” are all welcome to use the meetoayr. SeeEx. T to Chandler Decl. As the
Ninth Circuit noted, “the County’s purpose wasnuiie the community at large to participate in
use of the meeting room for expressive activiaith Center 480 F.3d at 908. And apart from
its ban on “religious services,” the County doesrestrict the topics groups may discuss in any
way. SeeEx. A to Chandler Decl., at 37. The County “encgefa] the use of the library
meeting rooms for educational, cultural and comityur@lated meetings, programs, and
activities,” but it does not limit access to onfypse use$SeeEx. T to Chandler Decl.

b. The Library grants permission to use the meetiraprdas a matter of course.”

Virtually every government facility open for publise requires users to first submit an
application for approval, if nothing more than tesere the facility is available to maintain its
orderly function. An application process, by itséftherefore not determinative of the nature of
a forum. Rather, the key inquiry is whether theli@ption process is merely ministerial and
permission is granted as a matter of course,tbeiovernment requires individualized, non-
ministerial judgments about who is permitted to tieeforum.Cornelius v. NAACP Legal
Defense and Educ. Fund73 U.S. 788, 804 (198Ferry Educ. Assn460 U.S. at 47.

In Widmar v. Vincentfor example, a university opened a designatediptdyum for
student groups by adopting a policy that made @sting rooms “generally open” to such
groups, even though they were required to get ®sion first. 454 U.S. 263, 265, 267 (1981).
By contrast, ilArkansas Educational Television Commission v. Fgrthe government did not
open a designated public forum, because it onlg gmlitical candidates “selective access” to a
televised debate; each candidate was scrutinizedhaividually screened based on their public

perception, financial support, and public intetesel. 523 U.S. 666, 679-82 (1998).

® For example, the Library has permitted a law fioold depositions in the meeting rodBee
Chandler Decl. at { 62.
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The Antioch Library grants access to its meetirgmas a matter of courderom
January 2003 to March 2008, it received over 1&f)flications from over 120 different groups.
Chandler Decl. at 1 10. Less than one percent demed, and eleven were denied simply

because the room was unavailalbdeat  11. Apart from Faith Center, not cgplication was

denied because of the meeting’s content or bedhesmeeting fell outside the purpose of the
forum°1d. Nor could the library officials, when deposed,aléan example of the Library
denying a request to use the meeting room becdube equested event’'s conteBeeEx. B to
Chandler Decl., at 8; Ex. C to Chandler Decl.,.5t Bhus, as i'Widmar, the Antioch Library

has made its meeting room “generally open” to tamunity, granting permission to applicants
as a matter of course. This evidence—which wadefure the Ninth Circuit—shows the
County intended to create a designated public foRorbes 523 U.S. at 678-680.

C. The fee requirement does not restrict access téottuen, it merely reflects the County’s
preferred use of the meeting room.

In its analysis, the Ninth Circuit briefly mentiahéhe County’s fee requirement for
meetings that are closed to the public, chargedamnssion fee, or involve solicitation or selling,
noting that this suggests a “desire to limit acdedbe library meeting room for certain purposes
and speakersFaith Center 480 F.3d at 909. But the fee requirement doe$imdtaccess to
the forum in any way. The Meeting Room Policy stingg the County’s policy is to “encourage”
certain uses of its meeting roorssegEx. T to Chandler Decl., and the fee requiremeatusay
to implement that preference without restricting tommunity’s access to the forum. The forum
is still available to any group that wants to dssany topic, except for “pure religious worship.”

In some instances, a fee requirement reflectsakiergment’s intent to merely raise
funds, not create a forum for public expressibee, e.g., DiLoretd 96 F.3d at 966. But this is

not one of those instances. The County’s fee reqment has been imposed on less than one

19 One additional application, from the Mensa GeSusiety, was also denied without a reason
clearly specifiedld.

" The only specific examples any library officialubt recall involved either a scheduling
conflict or an applicant who was unwilling to payeatal fee to use the meeting roddeeEx. E
to Chandler Decl., at 16-18.
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percent of the Antioch Library meeting room appicas. SeeChandler Decl. at § 12. Combined
with its broadly stated purpose for opening thetmgeooms, the County’s rare collection of
fees can only logically be interpreted as showimgnéent to open a forum for public expression.

d. The Antioch Library allows its meeting room to Ised as a classroom, proving that the
Policy’s restriction on school use is not intendedimit the nature of the forum.

The Ninth Circuit also noted that the Meeting Rd@aticy prohibits schools from using
the meeting room “for instructional purposes asgular part of the curriculumPaith Center
480 F.3d at 909. This provision is necessary, timh\Circuit explained, to avoid converting the
meeting room into a classrooid. at 910. But there is no evidence that this prowisias
actually ever been enforced, and the Antioch Lipftas consistently allowed its meeting room
to be used a classroo®eeChandler Decl. at § 123.

e. The Antioch Library has not consistently enfordedmneeting room use policies.

Finally, the Ninth Circuit emphasized the lack efdence showing that the Library had
not consistently applied its policy restrictioRsith Center 480 F.3d at 909. But the full record
reveals otherwise. In addition to the school-relatses mentioned in the previous section, the
Antioch Library has often allowed groups to violégerules prohibiting use of the meeting room
more than once a week or more than eight hourdiateaSeeChandler Decl. at §{ 120-21.The
County’s Meeting Room Policy also requires thatliappts “must fully complete an application
form for each use,5eeEx. T to Chandler Decl., but the Library has app®pplications that
are only partially complete&eeChandler Decl. at § 122.

Nor has the Antioch Library consistently enforcedReligious Use Policy. Around the
time that Faith Center was denied access to therfothe Library allowed several other groups
to conduct religious meetings in its meeting roomluding the Ahmadiyya Muslim
Community, the Know Thyself as Soul Foundation,oNalics Anonymous, and Narcotics
Anonymous See idat 1 25-34? In fact, the same librarian who enforced the MegRoom

Policy against Faith Center acknowledged that siem@ed Narcotics Anonymous meetings at

2 The Library permitted these groups to use its ingebom when the Meeting Room Policy
prohibited all “religious services and activities” meetings conducted with “religious
purposes.’SeekExs. C and E to Compl.
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the Antioch Library, which she said were “definjteteligious meetings. Ex. F to Chandler
Decl., at 20-22. But she never enforced the Pagainst Narcotics Anonymousl. at 27-28.

In short, the County’s policy and practices maleackthat the County intended for the
Antioch Library meeting room to be “generally opea'the entire community for expressive
purposes. As such, it is a designated public forum.

2. The nature of the forum is compatible with a wideray of expression.

When classifying a forum, courts also look at \hleet'‘expressive activity is consistent wit
the nature of the forumHFopper, 241 F.3d at 1078 (citation omitted). Here, ttee €ind location of
the meeting room and its wide range of uses quididgels any notion that it is similar to the
hushed calm of the Library’s reading room and bsiakcks:> The meeting room is quite large, wit
a capacity of 110 peopl8eeEx. W to Chandler Decl. It sits in the corner o thuilding opposite
from the Library’s book stacks and reading ared,iarbuffered by the lobby and the librarians’
private work area, kitchen, and restro@eeEx. R to Chandler Decl. Users enter the meetiogro
through the lobby, away from the main reading rodhus, the room is set up to accommodate &
wide variety of uses, even while the Library is mp&ithout disturbing other patrons.

The County Librarian has herself dispelled theamothat libraries should be limited to
reading, writing, and quiet contemplation: “Somegie still think of a library as just a place for
books. But, more and more people understand thaite libraries have become the
community’s living room.”SeeEx. X to Chandler Decl. This is especially trugle Antioch
Library meeting room. The Library has approved@aldrarray of events that go far beyond
reading and writing. It has approved, for examalgroup to conduct auditions for “American
Idol.” SeeChandler Decl. at  69; Ex. B to Chandler Decl9.dt also allowed a production
company to conduct auditions for a gospel play ¢Wwhincluded singing and amplified music)
and conduct rehearsals in the meeting rdamat § 71. And it has allowed the meeting room to

be used to conduct elections, show movies, holddpeontests, host youth sports sign-ups, and

13 The Ninth Circuit noted that the principle functiof a library is to “aid in the acquisition of
knowledge through reading, writing, and quiet camg&ation,”id. at 910 (quotation marks and
citation omitted), and imputed this function to theeting room. But the Antioch Library’s
consistent practices reveal that its meeting roemes a much broader function.
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put on award ceremonidsl. at 1 23, 72, 79, 85, and 93.

The Library has also conducted its own eventsghatv that its meeting room is “the
community’s living room.” It sponsored a hot doglace cream social for kids, it has brought in
performing clowns and singers, and it has sponspresentations involving live animals, such
as pigsSeeEx. F to Chandler Decl., at 9; Ex. D to ChandleclDat 9; Chandler Decl., Ex. V.

The Ninth Circuit’s analysis stressed that the imgeatoom “is available only during the
Library’s operating hours when other library pas@me presentFaith Center 480 F.3d at 916;
see also idat 902, 910. But this is not true. There is ndriggon on how early in the morning
the meeting room can be used, and it is availafiié 10:00 p.m. every dayseeEx. B to
Chandler Decl., at 18. So it is actually availdolemore hours when the Library is closed than
when it is opert? And when the Library is closed and the staff isworking, the Library does
not impose any sound restrictions on meeting ros@) severely undermining any claim that the
meeting room is only intended to function as a ‘eefau reading, writing, and quiet
contemplationSeeEx. B to Chandler Decl., at 19-20.

E. The Religious Use Policy cannot survive strict sctiny.

Strict scrutiny is an “exacting test,” requiringetgovernment to prove that its restriction
is narrowly tailored to a compelling intereSurner Broad. Sys., Inc. v. F.C,G12 U.S. 620,
680 (1994) (O’Connor, J., concurring). “It is noioeigh that the goals of the law be legitimate,
or reasonable, or even praiseworthy. There musobe pressing public necessity, some
essential value that has to be preserved; andteearthe law must restrict as little speech as
possible to serve the goald.

The County has offered only one interest whicHainas is sufficiently compelling to

justify its discriminatory policy: complying witthe Establishment Clau$&But, as this Court

4 The Antioch Library is open from 10 a.m. to 8 pan.Monday through Wednesday, 12 p.m. to
p.m. on Thursday, 12 p.m. to 6 p.m. on Friday, .h0. &0 6 p.m. on Saturday, and is closed on
Sunday. Ex. U to Chandler Decl. The meeting roosbdeen used as early as 6:30 &mandler
Decl. at § 85. Even limiting its availability to3® a.m. until 10:00 p.m., the meeting room is
available for 108.5 hours a week, and the Librargrily open for 52 hours a week.

15 Although the Supreme Court has noted that andstén complying with the Establishment
Clause “may be characterized as compelling,” dredtéfore may justify content-based
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has already held, “[tjhe Supreme Court has foretdkis argument by consistently holding that
a policy of equal access does not violate the Hstabent Clause.Faith Center Church
Evangelistic Ministries v. GloveR005 WL 1220947 (N.D. Cal. 2005) (listing cas@&®r does

the County have any other plausible interest thatctjustify its Policy or its application to Faith
Center in this instance. Thus, the policy cannotisa strict scrutiny.

[I. The County cannot limit access to a forum in a marer that violates the Free Exercise
Clause.

Just as the County’s power to limit access to getimg rooms is constrained by the Free

Speech Clause, it is also constrained by the Fxeecise Clause. The government may only burden

religious exercise through rationally-based, néugagulations of general applicabilitgmployment

Div., Dept. of Human Resources of Or. v. Sy U.S. 872, 879 (1990). A regulation that is ng

neutral or generally applicable violates the FrgerEise Clause unless the government can prove

that it is narrowly tailored to advance a compellinterestChurch of the Lukumb08 U.S. at 533.
“A law is one of neutrality and general applicatyilif it does not aim to ‘infringe upon or
restrict practices because of their religious naiton,” and it if does not ‘in a selective manner

impose burdens only on conduct motivated by religibelief.”” San Jose Christian Coll. v. Morga

Hill, 360 F.3d 1024, 1031 (9th Cir. 2004) (quotigurch of the Lukumb08 U.S. at 533, 543). The

County fails this standard by selectively excludipgre religious worship” from its otherwise ope

forum.

Pastor Hopkins’s religious beliefs motivate hecomduct religious meetings in places other

than traditional church buildings. Compl. at 228-But the County prohibits her meetings
precisely because they are religiously-motivatdu|erallowing the exact same speech and cond
if done for non-religious reasons. For example,Ahgoch Library has approved groups to hold
singing auditions in the meeting roo8eeChandler Decl. at § 71. So someone could sing “Anga
Grace” to try out for a part in a play. But the @ouforbids Faith Center from singing the same

song in its meetingSeeHopkins Decl. at § 13. Similarly, the Library petsnpatrons to bring food

discrimination. . . . it is not clear whether at8interest in avoiding an Establishment Clause
violation would justify viewpoint discriminationds is occurring heré&ood News Clubb33
U.S. at 112-13 (quoting/idmar, 454 U.S. at 271).
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and drinks into the meeting roo®deeEx. W to Chandler Decl. So one can consume foattioks
as refreshments; but is prohibited from doing sioifie for religious reasons, such as taking
communion or celebrating a Seder.

Courts have consistently invalidated regulatiorad #re targeted at conduct solely becaus|
is religiously-motivatedSee, e.g., Church of the Luku®08 U.S. at 536-37 (striking down law th
prohibited killing animals for religious ceremoniast allowed killing animals for food or
recreational huntingFraternal Order of Police v. City of Newark70 F.3d 359, 365 (3d Cir. 199
(explaining that the Free Exercise Clause prohthigsgovernment from “deciding that secular
motivations are more important than religious mations,” and striking down a police regulation
that allowed officers to wear beards for medicakmns but not for religious reasons).

In a particularly analogous case, the Fourth Cirstnuck down a school board policy that
allowed community groups to rent school facilitieat charged religious groups an escalating re
fee that other non-profit groups did not have tg. pairfax Covenant Church v. Fairfax County
Sch. Bd.17 F.3d 703, 705 (4th Cir. 1994). Charging a chumcine to access a public forum, the
court held, “interferes with or burdens the Chusatght to speak and practice religion protected
the Free Exercise Clauséd. at 707. And the burden here is even greater, iéls Eanter’s “praise
and worship” sessions are wholly excluded fromftmam.

In sum, the only way for the County to determini vill allow certain conduct under its
Religious Use Policy is to look at the motivatiaghind it. The Policy bans certain religious
practices, while allowing the same conduct if ihat religiously-motivated. This is no differenath
if the County allowed patrons to wear hats but fioidéd Jewish men from wearing yarmulkes or
Muslim women from wearing head scarves. Such “spelisabilities on the basis of religious viey
or religious status” run afoul of the Free Exercdause Smith 494 U.S. at 877.

IV.  The Religious Use Policy violates the Establishme@iause.

The Establishment Clause’s “clearest commandias the government must remain neutr
in its treatment of religior.arson v. Valente456 U.S. 228, 244 (1982). The Religious Use Kolic
violates this basic principle by (1) demonstrating County’s hostility toward particular religious

speech and conduct that it has singled out andigedIfrom its meeting rooms; and (2) expressly
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discriminating among religions based on the mamneiich they practice their religion.
A. The Religious Use Policy is impermissibly hostileotvard religion.
The Establishment Clause “applies not only toctdficondonement of a particular religion

or religious belief, but also to official disappedwr hostility toward religion.American Family

Assn., InG.277 F.3d at 1120-21 (citations omitted). If “iowld be objectionably reasonable for the

government action to be construed as sending phn@amessage of . . . disapproval of religion,”
the action is unconstitutionafernon v. City of Los Angele®7 F.3d 1385, 1398 (9th Cir. 1994)
(citations omitted). This inquiry is conducted ‘finche perspective of a ‘reasonable observer wh
is both informed and reasonablé&therican Family Assn277 F.3d at 1133%ee also Kreisner v.
City of San Diegpl F.3d 775, 784 (9th Cir. 1993).

The Ninth Circuit explained iKreisnerthat the “exclusion of religious groups from a fioru
otherwise open to all would demonstrate governrhestility to religion rather than the neutrality
contemplated by the Establishment Clause,” whiaxactly what the County is doinigl. at 785;
see alsdsood News Clubb33 U.S. at 118 (“[W]e cannot say that the darnigat children would
misperceive the endorsement of religion is anytgreghan the danger that they would perceive g
hostility toward the religious viewpoint if the Glwere excluded from the public forum”). The
Religious Use Policy excludes “pure religious wa@pslirom a forum otherwise open to all. Even
the most controversial groups, like the KKK and NBMA, are free to use the meeting roddee
Ex. A to Chandler Decl. at 38-39. By effectivelysey “Pedophiles and racists are welcome;
religious worshippers are not,” the reasonable mesevould undoubtedly construe the Religious
Use Policy as hostile toward religion.

B. The Religious Use Policy impermissibly distinguisteeamong religions.

The First Amendment guarantees that every religitusmination be equally free to
exercise and propagate its beli&se Larsopd56 U.S. at 245. Thus, when government regulatid
distinguish between religions, or between religibabefs or practices, the regulation is subject tq
strict scrutinyld. In Larson the Supreme Court struck down a Minnesota lawithposed
registration and reporting requirements upon ombsé religious groups that solicit more than 50

of their funds from non-membeirsl. at 231-32. Because the law “ma[de] explicit andodehte
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distinctions between different religious organiaas,”id. at 247 n.23, the Court held that it “clearly
grant[ed] denominational preferences of the samstently and firmly deprecated in [the Supreme
Court’s] precedentsId. at 246.

Similarly, the Tenth Circuit recently struck dowrColorado statute prohibiting use of stat

D

scholarship money at “pervasively sectarian” schd@@blorado Christian Univ. v. Weaves34 F.3d
1245 (10th Cir. 2008). By distinguishing betweeactsrian” and “pervasively sectarian” schools,

the state was unconstitutionally discriminating the basis of the nature of the religious practice

—+

these institutions are moved to engage lidh.’at 1259. This law was even more problematic than
one inLarson the court explained, because it was not framesgqular termdd.

The Religious Use Policy is no different. It deteres eligibility for a government
benefit—access to a forum—on the basis of the aaitithe religious practice that a group
engages in. The County bars religious denominatimsitsengage in “pure religious worship,”
but welcomes all other religious grougee Faith Cented80 F.3d at 901 (Bybee, J., dissenting
from denial of rehearing en banc) (noting that a ¢ “pure religious worship”
unconstitutionally discriminates between theistid @aon-theistic religions because the latter do
not worship any divine being). And, like the Coldoastatute, the Religious Use Policy is
especially problematic because it is framed inieip religious terms. It therefore fails the
neutrality standard commanded by the Establishi@&nise.

V. The Religious Use Policy violates Faith Center’s ght to equal protection.

“The Equal Protection Clause of the Fourteenth Asineent commands that no State
shall deny to any person within its jurisdictior tbqual protection of the laws, which is
essentially a direction that all persons similaityated should be treated alikeSerrano v.
Francis 345 F.3d 1071, 1081 (9th Cir. 2003) (quotatiomkaand citation omitted). Faith
Center falls within the broad class of speakersritay use the Antioch Library meeting room,
but is treated differently solely because its shesmtd activities are religiously-motivated.

Government classifications that “employ[] a suspass (such as race, religion, or
national origin) or burdens the exercise of a dtutginal right” are subject to strict scrutiny.

Ball v. Massanari254 F.3d 817, 823 (9th Cir. 2001) (citation ogdft The Religious Use
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Policy does botH? It burdens Faith Center’s freedom of speech amel éxercise of religiors¢e
Sections lI-lll,suprg by targeting religiously-motivated expression #ounique disability.

It also discriminates on the basis of religiosuapect class, by distinguishing between
the types of religious meetings allowed in the Achi Library meeting room. IRowler v. Rhode
Island, the Supreme Court struck down a city ordinane¢ hlad been construed in a manner that
prohibited Jehovah’s Witnesses from conductindigiogis service in a public park, but allowed
other religious sects to hold services there. 34&% 67, 69 (1953). This “amount[ed] to the state
preferring some religious groups over this one,falhs barred by the Fourteenth Amendment.
Id. The Religious Use Policy similarly prefers ortipse religious groups whose adherents do
not engage in “pure religious worship.” As suclvidlates the Equal Protection Clause.

CONCLUSION

This case exemplifies the pitfalls, both logicadlyd constitutionally, that inevitably emergg
whenever the government tries to compartmentalekgious services” and exclude them from a
forum otherwise open to all. The result is both-sensical and unconstitutional: seminars giving
financial advice are in, but sermons giving finaheidvice are out; hot dogs and ice cream are i
but communion wafers are out; pedophiles and aei# in, but churches and synagogues are o
The Constitution prohibits these types of irraticarad discriminatory policies that impose unique
burdens on religious speech and exercise. Summdgyrjent should therefore be granted in Faith

Center’s favor.

Dated: September 8, 2008 ALLIANCE DEFENSE FUND

By: /sTimothy D. Chandler
TIMOTHY D. CHANDLER
Attorney for Plaintiffs

18 Equal protection claims generally require a shovafdiscriminatory intent. But when a
challenged regulation explicitly discriminates lhs@ a suspect class or implicates a
fundamental right discriminatory intent is presunteele Plyler v. Daet57 U.S. 202, 216-17
(1982) (classifications that impinge upon fundarakrights are “presumptively invidious”);
Faulkner v. Jones1 F.3d 440, 444 (4th Cir. 1995) (“[D]iscriminggantent need not be
established independently when the classificattas¢d on a suspect class] is explicit”).
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