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Counterclaim defendant Apple Computer, Inc. answers defendant Burst

Inc.’s Amended Counterclaim (“Burst’'s Counterclaim”) as follows:
PARTIES

1. Apple admits that Burst maintains its principal place of busiatssl3
Fourth St., Suite 201, Santa Rosa, California, 95404. Apple does not haserdukihowledge
or information as to the truth of the remaining allegations seh fartparagraph 1 of Burst's
Counterclaim and on that basis these allegations are denied.

2. Apple admits that it is a California corporation with its printipkace of
business at One Infinite Loop, Cupertino, CA 95014.

JURISDICTION AND VENUE

3. Apple admits that Burst's Counterclaim alleges acts of indrimgnt of a

United States patent and that this Court has subject mattsigtion over those claims. Applé

further admits that venue is proper in this Court for those claims.

4. Apple admits that it is subject to the personal jurisdictiornisf €Court and
that Burst’s Counterclaim is substantially related to thendasserted by Apple against Burst
this action. Apple admits that it provides products and serviceleirNbrthern District of
California but denies that they are “infringing.”

BACKGROUND

5. Apple admits that U.S. Patent No. 4,963,995 (the “995 patent”) iss

October 16, 1990, and that Exhibit A to Burst’'s Counterclaim appedre an accurate copy of

the ‘995 patent, titled “Audio/Video Transceiver Apparatus Includdgmnpression Means.”
Apple does not have sufficient knowledge or information as to the truttiheofremaining
allegations set forth in paragraph 5 of Burst’s Counterclaim and bbdke those allegations ar
denied.

6. Apple admits that U.S. Patent No. 5,057,932 (the “932 patent”) iss

October 15, 1991 and that Exhibit B to Burst’'s Counterclaim appedrs &in accurate copy of

the ‘932 patent. Apple also admits that U.S. Patent No. 5,164,839 (the “838"p&tsued

November 17, 1992 and that Exhibit C to Burst’s Counterclaim appearsatodiEurate copy of
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the ‘839 patent. Apple admits that U.S. Patent No. 5,995,705 (the “705 patssu§d
November 30, 1999 and that Exhibit D to Burst’s Counterclaim appearsato &ecurate copy of
the ‘705 patent. Apple admits that Richard A. Lang is named asuéetor on the face of thg
‘995, ‘932, ‘839, and ‘705 patents. Apple admits that according to the reocbttie United
States Patent Office and the face of the ‘995 patent, the appli¢at the ‘995 patent was filed
on December 27, 1988. Apple further admits that the ‘932, ‘839, and ‘705 pe&ehtstates on
its face that it is related to a continuation-in-part of the apgtn filed on December 27, 198§
and that these patents are part of the same “family” in émstes Apple does not have sufficie
knowledge or information as to the truth of the remaining allegasen$orth in paragraph 6 ol
Burst’s Counterclaim and on that basis those allegations are denied.

7. Apple admits that the ‘995, ‘932, ‘839 and ‘705 collectively contain 1
patent claims. Apple admits that according to the recortlseof)nited States Patent Office an
the face of the ‘995 patent, the application for the ‘995 patenfiledson December 27, 1988
Apple further admits that the ‘932, ‘839, and ‘705 patents each statesfana that it is related
to a continuation-in-part of the application filed on December 27, 1988. epEas otherwise
expressly admitted herein, Apple denies the allegations set iforgfaragraph 7 of Burst’s
Counterclaim.

8. Apple does not have sufficient knowledge or information as to the trut
the allegations set forth in paragraph 8 of Burst’'s Counterdauinon that basis these allegatio
are denied.

9. Apple admits that according to public records, there was a preaassit
between Burst and Microsoft Corporation in which Burst accused Microsoftitsianviolations
and of infringing the ‘995, ‘839, and ‘705 patents. Apple admits that accalipigess releases
and news reports, Microsoft paid Burst $60 million pursuant to et of that lawsuit, and
obtained a license to Burst’s entire patent portfolio as atreSthiat settlement. Apple does nd
have sufficient knowledge or information as to the truth of thean@img allegations set forth in
paragraph 9 of Burst’'s Counterclaim and on that basis these allegations ack deni

10. Apple admits that Burst contacted Apple in 2000 and 2002 regar
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Burst’s interest in having Apple acquire Burst. Apple further admits that Bdosmed Apple in
2000 that it owned issued patents, and that Apple was thereby awdr@sefpatents. Applg
denies that it has developed or sold infringing products as allegedragraph 10 of Burst’s
Counterclaim. Apple does not have sufficient knowledge or informatido #se truth of the
remaining allegations set forth in paragraph 10 and on that basis these allegatidasied.

11. Apple admits that it manufactures and sells computer hardware
software, portable digital media players under the brand name “iBsdykll as software undef
the brand name “iTunes.” Apple admits that it markets iPod and sTaneits website and
elsewhere, and that its website contains a tab labeled “iPodnesT Apple admits that it sell$
or has sold products branded as “iPod, iPod Shuffle, iPod Nano, iPod Mini, iéeal ¥nd iPod
U2” and that its revenue from iPod sales in its fiscal year 2@@5more than two billion dollars
Apple denies that any of its audio and video products and servicegyenfany of the Burst
patents. Apple further denies that Burst is entitled to damagsales of Apple’s iPod. Apple)
further denies all the remaining allegations in paragraph 11.

12.  Apple admits that it manufactures and distributes iTunes softwédneh
can be and is used for audio and video applications. Apple admits thduties software is
sometimes preloaded on computers sold by Apple. Apple admitshithdflac OS operating
system is normally preloaded on Apple computers sold to consumers.e Agplits that it
distributes iTunes software for use on Apple computers with the ®&cand for use on
computers manufactured by other companies that use the Windows rapatem. Apple

admits that it distributed more than 2 million copies of iTunesvsoét in 2005 but denies that it

172}

iTunes software infringes any of the patents asserted ist'Bwounterclaim including when it ig
used in conjunction with Macs, iPod devices or the iTunes Music Stgele Aurther denies that

Burst is entitled to damages. Apple further denies all the remainingtadlieg in paragraph 12.
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13.  Apple admits that paragraph 13 of Burst’s Counterclaim accurqtelies

from its website at “www.apple.com/itunes/overviéwApple denies that its iTunes Music Stof
infringes any of the patents asserted in Burst's countercladrdanies that Burst is entitled t
damages. Apple further denies all the remaining allegations in paragraph 13.

14.  Apple admits that paragraph 14 of Burst’'s Counterclaim accurqtelies
from Apple’s Mac OS X Quicktime Streaming Server 5.5 admirtistteguide. Apple further
admits that paragraph 14 of Burst’'s Counterclaim accurately qaopestion of its website af]

“www.apple.com/quicktime/technologies/streamifigApple denies that any of its allege

“QuickTime suite of products” infringes any of the patents asgdart Burst's counterclaim ang
denies that Burst is entitled to damages. Apple further derdig¢iseatemaining allegations in
paragraph 14.

15. Apple admits that it manufactures, sells and uses computersahdie
used to run iTunes software and the alleged “QuickTime suite of pgsjdared that Apple’s
website describes the “Skip Protection” feature as set forttparagraph 14 of Burst's
Counterclaim. Apple further admits that certain “Macs” aral soith Quicktime Player and
iTunes preinstalled but denies that QuickTime Player or iTunésaef is “infringing.” Apple
denies that the manufacturing, selling, or using of Apple compuoteservers sold by Apple)
infringes any of the patents asserted in Burst's countercladrdanies that Burst is entitled t
damages. Apple further denies all the remaining allegations in paragraph 15.

COUNT |

16.  Apple denies the allegations in paragraph 16 of Burst’'s Counterclaim.

17.  Apple denies the allegations in paragraph 17 of Burst’'s Counterclaim.

18.  Apple denies the allegations in paragraph 18 of Burst’s Counterclaim.

19.  Apple denies the allegations in paragraph 19 of Burst’'s Counterclaim.

20.  Apple denies the allegations in paragraph 20 of Burst’s Counterclaim.

21.  Apple denies the allegations in paragraph 21 of Burst’'s Counterclaim.

BURST'S PRAYER FOR RELIEF

22.  Apple denies that Burst is entitled to any of the relief guests in
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paragraphs (a) through (i) of Burst's Counterclaim.

BURST'S DEMAND FOR JURY TRIAL

23.  Apple denies that Burst is entitled to a trial by jury on all issues.

APPLE’S AFFIRMATIVE DEFENSES

24.  Apple asserts the following affirmative defenses and reseheesight to
allege additional defenses as they are discovered.

FIRST DEFENSE

25.  The complaint fails to state a claim upon which relief can be granted.

SECOND DEFENSE

26.  Apple has not infringed, and is not infringing, either directlynalirectly,
contributorilly or other otherwise, any asserted claim of Burst’'s patertssiadtion.

THIRD DEFENSE

27. Each of the asserted claims of the ‘995, ‘932, ‘839 and ‘705 paten
invalid for failure to comply with the requirements of the Patesvs of the United States
including but not limited to the provisions of 35 U.S.C. § 101, 102, 103, and 112.

FOURTH DEFENSE

28.  The relief sought by Burst for the alleged infringement gf @aim of the
‘995, ‘932, ‘839 and ‘705 patents is barred in whole or in part by the doctrine of laches.
FIFTH DEFENSE

29.  The relief sought by Burst for the alleged infringement gf @aim of the
‘995, ‘932, ‘839 and ‘705 patents is barred in whole or in part by theidestof waiver and/or
estoppel.

SIXTH DEFENSE

30. The relief sought by Burst for the alleged infringement of @aim of the
‘995, ‘932, ‘839 and ‘705 patents is barred in whole or in part by 35 U.S.C. § 286.
SEVENTH DEFENSE

31. The relief sought by Burst for the alleged infringement of @aim of the
‘995, ‘932, ‘839 and ‘705 patents is barred in whole or in part by 35 U.S.C. § 287.
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COUNTERCLAIM

32. Apple hereby restates and realleges the allegations Heirfqraragraphs 1
to 31 above and incorporates them by reference.

33. Apple counterclaims against Defendant Burst.com pursuant to the p
laws of the United States, Title 35 of the United States Code,axspecific remedy sought basg
upon the laws authorizing actions for declaratory judgment in thescoithe United States, 2§
U.S.C. 88 1331, 1338(a), 2201, 2202, and Federal Rule of Civil Procedure 13.

34. Apple has not infringed, and is not infringing, either directlyndirectly,
contributorily or other otherwise, any claim of the ‘932 patent.

35. The claims of the ‘932 patent are invalid for failure to complthwhe
requirements of the Patent Laws of the United States, includingoblimited to the provisions
of 35 U.S.C. § 101, 102, 103, and 112.

PRAYER FOR RELIEF

WHEREFORE, Apple prays for judgment as follows:

1. Declaring that Apple has not infringed and is not infringing, tyremdirectly
or contributorily, any claims of the ‘995, ‘932, ‘839 and ‘705 patents (“the patents-in:suit”

2. Declaring that each of the claims of the patents-in-suit is invalid.

3. Declaring that Defendant Burst.com and each of their déficemployees,
agents, alter egos, attorneys, and any persons in active congettioipation with them be
restrained and enjoined from further prosecuting or instituting eimynaagainst Apple claiming
that the any claim of any of the patents-in-suit is valichbinged, or from representing that an
of Apple’s products or services, or others’ use thereof, infsiraggy claim of any of the patentd
in-suit;

4. Declaring this case exceptional under 35 U.S.C. § 285 and awardingi#&py
attorneys’ fees and costs in connection with this case;

5. Awarding Apple such other and further relief as the Court deemsanuast

proper.
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WEIL, GOTSHAL & MANGES LLP

By:

s/

Nicholas A. Brown
Attorney for Plaintiff and
Counterdefendant
Apple Computer, Inc.
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