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Appeal No. 07-80179

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

NATIONAL FEDERATION OF THE BLIND, the NATIONAL
FEDERATION OF THE BLIND OF CALIFORNIA, on behalf of their
members, and BRUCE F. SEXTON, on behalf of himself and all others

similarly situated,

Respondents/Plaintiffs,
V.
TARGET CORPORATION,
Petitioner/Defendant.

On Appeal from the United States District Court for the
Northern District of California Civil Action No. C 06-1802 MHP

MOTION FOR LEAVE TO FILE A REPLY BRIEF IN SUPPORT OF
TARGET CORPORATION’S PETITION FOR PERMISSION TO APPEAL
FROM ORDER GRANTING CLASS CERTIFICATION

Rules 5 & 27, Federal Rules of Appellate Procedure
Rule 23(1), Federal Rules of Civil Procedure

HAROLD J. McELHINNY BETH S. BRINKMANN
MATTHEW I. KREEGER BRIAN R. MATSUI

KRISTINA PASZEK MORRISON & FOERSTER LLP
MORRISON & FOERSTER LLP 2000 Pennsylvania Avenue, N.W.
425 Market Street Suite 5500

San Francisco, CA 94105 Washington, DC 20006-1888
(415) 268-7000 (202) 887-1500
hmcelhinny@mofo.com bbrinkmann@mofo.com
mkreeger@mofo.com bmatsui{@mofo.com

kpaszeki@mofo.com

Attorneys for Petitioner/Defendant
Target Corporation

sf-2416729
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Pursuant to Federal Rule of Appellate Procedure 27, Target Corporation
hereby moves for leave to file the attached reply brief in support of its petition for
perrhission to appeal from order granting class certification. The reply brief, which
is limited to two pages, ;:orrecﬁs an erroneous statement by plaintiffs regarding the
record. The reply brief concerns an issue cent;al to Target’s petition under Federal
Rule of Civil Procedure 23(f), clarifying that the district court never found NFB
and NFB-CA to be adequate class representatives, and c.onﬁrming that it did in fact
certify a nationwide class without a class representative. Target believes that the
reply brief will assist the Court in ruling on the petition.

For the foregoing reasons, Target respectfully requests leave to file the

attached reply brief.

Dated: November 5, 2007 Respectfully Submitted,

By: Honetd (}. W« Udionany l{m?
Harold J. McElhinny )
MORRISON & FOERSTER LLP

Attorneys far.;Petitioner/Defendanr
TARGET CORPORATION

sf-2416729
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Appeal No. 07-80179

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

NATIONAL FEDERATION OF THE BLIND, the NATIONAL
FEDERATION OF THE BLIND OF CALIFORNIA, on behalf of their
members, and BRUCE F. SEXTON, on behalf of himself and all others

similarly situated,

Respondents/Plaintiffs,
V.
TARGET CORPORATION,
Petitioner/Defendant.

On Appeal from the United States District Court for the
Northern District of California Civil Action No. C 06-1802 MHP

REPLY IN SUPPORT OF TARGET CORPORATION’S PETITION
FOR PERMISSION TO APPEAL FROM ORDER
GRANTING CLASS CERTIFICATION

Rules 5 & 27, Federal Rules of Appellate Procedure
Rule 23(1), Federal Rules of Civil Procedure

HAROLD J. McELHINNY BETH S. BRINKMANN

MATTHEW 1. KREEGER BRIAN R. MATSUI

KRISTINA PASZEK MORRISON & FOERSTER LLP
MORRISON & FOERSTER LLP 2000 Pennsylvania Avenue, N.'W.
425 Market Street Suite 5500

San Francisco, CA 94105 Washington, DC 20006-1888
(415) 268-7000 : (202) 887-1500
hmeelhinny@mofo.com bbrinkmann@mofo.com
mkreeger@mofo.com bmatsui@mofo.com

kpaszek@mofo.com

Attorneys for Petitioner/Defendant
Target Corporation

sf-2416556
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Target Corporation submits this reply brief in order to correct an erroneous
statement by plaintiffs regarding the record. In response to Target’s argument that
the district court impropetly certified a nationwide class without a class
representative, Plaintiffs state that “the District Court found NFB and NFB-CA to
be adequate representatives of the nationwide class.” (Opposition at 5 (ciﬁng
district court’s Order ﬁled October 2, 2007, attached as Exhibit A to Target
Corporation’s Petition (hereafter “Order”)‘at 8).) That is not so.

The section of the class certification order cited by plaintiffs only addresses
the issue of standing. It does not address any of the requirements for class
certiﬁcation‘ set forth by Federal Rule of Civil Procedure 23.

In the sections of the class certification order titled “Rule 23(a)
Requirements” and “Rule 23(b)(2) Requirements,” by contrast, the district court
did not make any findings as to NFB or NFB-CA. (Order at 17-23.) The district
court granted summary judgment for Target with respect to plaintiff Sexton’s claim
under the Americans with Disabilities Act (ADA). (Order at 25.) In its discussion
of whether the typicality requirement of Rule 23(a) had been satisfied, the district
court held that despite the inadequacy of Sexton’s claim, it could “certify the class
conditioned upon the substitution of another named plaintiff.” (Order et 20.) On
this basis, the district court granted plaintiffs’ class certification motion and

simultaneously ordered substitution of a new class representative for the ADA

sf-2416556
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claims. (Order at 32.) Far from appointing the NFB or NFB-CA as class |
representatives, the district. court expressly certified the class without appointing
anyone as a class representative.

In sum, NFB and NFB-CA were never found to be adequate class
represen{:atives. The district court’s certification of a nationwide class without a
class representative was manifest error and should not stand. Lierboe v. State

Farm Mut. Auto. Ins. Co., 350 F.3d 1018 (9th Cir. 2003).

Dated: November 5, 2007 Respectfully Submitted,
By: Woreld Q. W U ! e
Harold J. McElhinny
MORRISON & FOERSTER LLP

Attorneys for Petitioner/Defendant
TARGET CORPORATION

sf-2416556
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CERTIFICATE OF SERVICE
I certify that the above document was served by U.P.S. Next Day Air
Service and by Electronic Service on November 5, 2007 on counsel at the mailing

addresses indicated below.

Bovade Sillen

Brenda Fuller
Service

Laurence W. Paradis Attorneys for Plaintiffs

Roger Norton Heller National Federation of the Blind
Disability Rights Advocates '

2001 Center Street, Third Floor
Berkeley, California 94704
Phone: (510) 665-8644

Fax: (510) 665-8511

Email: Larryp@dralegal.org
Email: RHeller@dralegal.org

Camilla Roberson Attorneys for Plaintiffs

Joshua Konecky National Federation of the Blind
Schneider & Wallace

180 Montgomery Street, Suite 2000
San Francisco, CA 94104

Phone: (415) 421-7100

Fax: (415)421-7105

Email:
croberson@schneiderwallace.com
jkonecky@schneiderwallace.com

Daniel F. Goldstein Attorneys for Plaintiffs

Brown Goldstein & Levy LLP National Federation of the Blind
120 E. Baltimore Street, Suite 1700

Baltimore, MD 21202
Phone: (410) 962-1030

Fax: (410) 385-0869 -
Email: dfg@browngold.com

sf-2417288
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Peter Blanck

900 S. Crouse Avenue
Syracuse, NY 13244-2130
Telephone: (315) 443-9703
Fax: (315) 443-9725

Attorneys for Plaintiffs
- National Federation of the Blind

(Via U.P.S. Next Day Air only)

sf-2417288



