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August 14, 2006

By Email & Facsimile

William O’Brien, Esq.

Alschuler Grossman Stein & Kahan LLP
1620 26th Street, 4th Floor, North Tower
Santa Monica, CA 90404-4060
Facsimile: 310-907-2000

Re:  Netflix, Inc. v. Blockbuster, Inc., Case No. C-06-2361 WHA,
United States District Court for the Notthern District of California

Dear Bill:
1 write in response to your letter of today.

First, Blockbuster’s repeated demands for immediate production of all documents
responsive to its 134 document requests are neither reasonable nor warranted, Your stated
reason for desiring these documents now is to use them in this week’s bearing on Netflix’s
motion to dismiss Blockbuster's putative antitrust counterclaims. Our motion, however, requests
that the Court dismiss those counterclaims on the face of the pleadings under Rule 12(b)(6); for
purposes of the motion, all the well-pleaded allegations in the counterclaims will be taken as
1rue, and the existence vel non of additional facts outside the face of the pleadings is irrelevant.
Moreover, Rule 11 tequires that Blockbuster must have had a well founded bass for making
those allegatjons as of the date it filed its counterclaims. Blockbuster cannot make up for
deficiencies in its counterclaims after the fact, by taking and demanding immediate discovery. In
short, Blockbuster has no basis to demand immediate production of documents in order either 1o

oppose a motion to dismiss ander Rule 12(b)(6), or tc bolster claims that it filed withont a Rule
11 basis.

Second, | disagree with your characterization of our discussion Friday afternoon
regarding the prior art that Netflix will produce. Idid not state that Netflix will limit its
production in the manner claimed in your letter. I did state that Blockbuster’s requests are
ambiguous and confusing, and the parties obviously disagree over what constitutes “prior art”
that should have been submitted to the PTO. For example, it would be close to impossible to
discern how to search for and produce all documents that literally have any relation whatsocver
to “renting movies™ or “providing rental items to a customer by a delivery agent,” and such
documents would not necessarly constitute “prior art” against the Netflix patents. Netflix’s
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written responses to Blockbuster’s document requests spell out its objections, and describe what
documents Netflix will and will not produce. And Netflix is willing to meet and confer over any
disagreement regarding its discovery responses,

Third, Netflix’s written responses to Blockbuster’s RFPs were not untimely. When 1
requested and you granted on August 4 an extension of time until August 14 to respond to
Blockbuster’s interrogatories, I told you that Netflix wanted to provide its interrogatory
responses on the same day that Netflix’s written responses to Blockbuster’s RFPs were due, on
Monday, August 14. Even if [ was under a misimpression as to the due date of the RFP
responses, I would have expected you to offer a correction, rather than wait and claim “gotcha”
when we provided our written responses to both sets of discovery today, August 14. Instead, you
responded to my tequest with an email stating that Blockbuster agreed with our request for an
extension on the interrogatory responses, without mentioning that you expected Net{lix’s RFP
responses garlier. (Given that Blockbuster was aware of and did not disagree with my
understanding that the RFP responses were due on August 14 when 1 requesied the extension,
and given that Blockbuster has not been prejudiced by receiving Netflix’s responses and
objections to the RFPs at noon today, rather than at tha close of business last Thursday or
Fridzzy,l we sce no basis for your assertion that Netflix’s objections to Blockbuster’s RFPs have
been waived.

Finally, although we still have unresolved diffzrences over the treatment of “AEQ”
information under the proposed protective order, my impression is that we reached agreement in
principle last week regarding the treaiment of materials designated confidential. Accordingly,
we are producing documents relating to our initial disclosures that have been designated
“confidential” We have uploaded these documents to the FTP site you created for document
production, and they are present]y available for your review at CD volume NFLIX 003, Bates
range NFLIX 0015737-18739. We trust that Blockbuster will observe the agreed-upon
provisions of the proposed protective order coverning “confidential” documents, even though the
protective order has not been finalized. As reiterated on our call last Friday, Netflix also has a
namber of initial disclosure documents designated AEQ that we are similarly ready and willing
to produce to Blockbuster immediately, if Blockbuster will stipulate to restrict access to those
documents to only outside counsel pending entry of a protective order. You previously declined
this suggestion, but then stated on Friday that you would consult with your client regarding
whether such a stipulation would be acceptable. Please let me know if Blockbuster changes its
mind and agrees to enter the proposed stipulation pending entry of a protective order.

Very truly yours,

PR —

Leo L. Lam

' Your letter variously specifies both August 10 and August 11 as the original due date for
responses to Blockbuster’s RFPs.
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