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CONSENT DECREE AND ORDER

This Consent Decree and Order (téofisent Decree”) is entered into by and between
Plaintiffs Ecological Rights FoundationHRF”) and Humboldt Baykeeper 'umboldt
Baykeeper”) (collectively, the ‘Plaintiffs’), on the one hand, and Defendants CUE VI, LLC
(“CUE VI”) and Union Pacific Railroad CompanyUhion Pacific”) (collectively, the
“Defendants’), on the other hand. The parties shall sbhmes be referred to herein individuall
as a Party” and collectively as theParties.”

RECITALS

A. ERF is a 501(c)(3), non-profit, public bémheorporation organized and existing
under the laws of the state @&lifornia whose stated purposéets educate the public about
environmental practices that cause harm todmu health, the envirorent and other natural
resources; and to seek redress of environrhbatans through litigatioor alternative dispute
resolution.”

B. Humboldt Baykeeper is a@gram of ERF, and a membership organization, wk
states its members “are comprisddocal residents concerned witle health of the Humboldt
Bay area environment as well as non-local merslvho also visit and use the Humboldt Bay
area and who support ERF'’s efforttotect the Humboldt Bay area.”

C. Union Pacific is a corporation duly foed, and existing under, the laws of the
state of Delaware, and is the former ownethat certain real propey located in Eureka,
California, commonly described #% “Balloon Track” property.

D. CUE Vl is a limited liability company dulformed, and existing under, the laws
the state of Alaska, whose initials CUE stand‘@ean Up Eureka” and which is the current
owner of the “Balloon Track” mperty, having acquired it from wmn Pacific in 2006 with the
intent of developing it into a mixed-use urbiafill retail and light ndustrial development know|
as the “Marina Center.”

E. The “Balloon Track” property is currentovered by Assessor Parcel Nos. 00
014-002; 003-031-003; 003-0219M03-031-006; 003-41-00003-031-012; 003-031-013;
003-041-005; 003-041-006; 003-051-001; 003-072-0@Bremeinafter referred to as théite.”
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A map depicting the Site is attachedeagibit A-1 hereto.

F. A portion of the Site had been a railraadintenance facility operated by South
Pacific Transportation CompanySguther n Pacific”) until about 1985. Bortly after railroad
operations ceased, Southern Pacific rerdavederground and above ground storage tanks,
associated piping and petroleum-impacted soibf&@inerized potentially hazardous materials,
removed wastewater from an oil/water separat the Site. Thereafter, soil sampling,
groundwater monitoring, and othenvironmental investigatiored remedial actions were
performed by Southern Pacific. Union Pacdantinued these actions following a merger with
Southern Pacific in 1996.

G. On or about May 9, 2001, the CaliforrR@&gional Water Quality Control Board,

North Coast Region (théRegional Water Board”) issued Clean Up and Abatement Order No.

R1-2001-26 with regard to the Site (tt@AQO”) to Union Pacific, which undertook further
environmental investigations, monitoring, antheglial actions in connection with the CAO.

H. On or about May 9, 2001, the Regiokéhter Board issued Monitoring and
Reporting Program Order No. R1-2001-29. Omloout July 22, 2002, the Regional Water Bg
issued a replacement Monitoring and RépgrProgram, Order No. R1-2002-0082, requiring
periodic monitoring of groundwater and surfacdexat the Site, with subsequent changes
documented in a letter from the Regionalt&v@oard dated October 7, 2003 (tivdnitoring
Program?”).

l. On or about February 2006, Plaintiffs provided Union Pacific with written
notice of alleged violations of the federal Wa@®llution Control Act, also known as the Clea
Water Act, 33 U.S.C. § 1311(a, seg. (the ‘CWA?”), and the federal Resource Conservation
Recovery Act, 42 U.S.C. § 6972(a)(1)(B)seq. (“RCRA”) (the “Union Pacific Notice

ern

and

ard

N

and

Letter”). North Coast Railroad Authority also wasmed by Plaintiffs as a responsible party for

alleged CWA violations in the Union Pacific tze Letter and in the subsequent Complaint
referenced herein, but is not a party to thiméent Decree and is notiaded with in the terms
“Defendants” as defined and used herein.

J. On or about October 12, 2008laintiffs provided CUE VI with written notice of
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alleged violations of the CWA and RCRA (theUE VI Notice L etter”).

K. On or about April 12, 2006, ¢hPlaintiffs fled a Complat against, among others
Union Pacific, and thereafter, the Plaintdéiimended their Complaint in the Action known as
Humbol dt Baykeeper, et al. v. Union Pacific, et al., United States District@lirt, Northern Distric}
of California, case number C 06-02560 JSW (iAetion”) to, inter alia, add CUE VI as a
Defendant. Plaintiffs’ Third Amended Complafot Declaratory and Ininctive Relief and Civil
Penalties (Dkt. No. 136) is the operative Compglairthe Action, wherein Plaintiffs allege that
Union Pacific and CUE VI violated the CWA@&RCRA. Defendants hawienied the claims
and allegations in the Complaint, and deniead the Plaintiffs werentitled to any relief
whatsoever.

L. The Defendants deny that they have aietl the CWA or RCRA and deny that
they have any liability in this Action or that Riéffs are entitled to any relief whatsoever. Thg
Parties agree that nothing in this Consent Deshe#l be construed as an admission as to any
fact, finding, issue of law, anolation of law by Defendantsior shall compliance with this
Consent Decree be construecaasadmission by the Defendantsany fact, finding, conclusion
issue of law, or violation of law.

M. Notwithstanding the foregoing, each of the arhas determined that it is in its
best interests to resolve the Axctiwithout the taking of any evidea or findings ofact, or law,
and without the time and expense of trial.

NOW, THEREFORE, IT ISHEREBY AGREED BY AND BETWEEN THE
PARTIES, SUBJECT TO THE APPROVAL OF THE COURT, ASFOLLOWS:

CONSENT DECREE

1. Jurisdiction and VenueFor purposes of this Consent Decree, the Parties

acknowledge and agree that the United StatesiEti Court for the Northern District of
California has jurisdiction over the Parties andghbject matter of the Action and that venue
proper in the Northern District.

2. Review by the United StatedJpon full execution by all Parties, this Consent

Decree shall be submitted by the Plaintiffs to the United States Department of Justice (“D(
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and the Administrator of the United StatEnvironmental Protection AgencePA”) for the
forty five (45) day statutory review perioggursuant to 33 U.S.C. § 1365(c), and the other
procedures in 33 U.S.C. § 1365 associati#ld approval of consent decrees (tiE0J/EPA
Review Process’). If for any reason the EPA or DOJ (thdrfited States Reviewing Agencies’)
should object to this Consentbree in the exact form presahtéhe Parties shall meet and

confer in good faith within seven (7) calendays of receiving the United States Reviewing

Agencies objections to decide whether to modify@onsent Decree so that it is acceptable t¢
Parties and the United States Reviewing Agencies.
3. Submission of the Consebecree for Court ApprovalPlaintiffs shall submit thig

Consent Decree for Court approval promptly uponctusion of the DOJ/EPA Review Process$

If for any reason the Court shdullecline to approve this Card Decree in the exact form
presented (including whatever mbcations the Parties agree toat of the DOJ/EPA Review
Process), the Parties shall maertl confer in good faith withiseven (7) calendar days of
receiving the Court’s notice it declines to apye the Consent Decreedscuss modifying the
Consent Decree so that it is adedybe to the Parties and the Coufhe Parties will meet and
confer for at least thirty (30) gla, and if after this thirty (3@alendar day period the Parties ar
unable to modify this Consent Decree in suchutually acceptable matter, then this Consent
Decree shall be immediately null and void.

4. Effective Date The “Effective Date” shall be the date that the Court enters af
order approving this Consent Decree following donclusion of the DOJ/EPA Review Proces
(the “Effective Date”).

5. Termination Date This Consent Decree and Ordéall automatically terminate

upon the third anniversary tife Effective Date (theTer mination Date”).

6. 2010-11 Interim Stormwater BMP49laintiffs acknowldge that CUE VI is

currently working with the Regional Water Bdao obtain approval for the implementation of
best practices for the management of stoatewon the Site for the 2010-11 rainy season, in
response to the Regional Water Board’s Ap@J 2010 letter, and subsequent correspondenc

(the “2010-11 Interim Stormwater BMPS’). Plaintiffs shall not tke any action to oppose or
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interfere with the implementation of the 2010-1felim Stormwater BMPs. Plaintiffs shall no
provide any financial or techral aid or support to othersrfthe purpose of opposing and/or
appealing the issuance of any regulatory perrmagprovals or authorizations that are necessa
for the implementation of the 2010-11 Interim $tarater BMPs. CUE Vand Plaintiffs intend

this portion of the Consent De& to operate as a contractagieement in advance of the

expiration of the DOJ/EPA Review Process and Capproval of this Consent Decree. To the¢

extent that the Effective Date does not octuen this section shall be null and void.

7.  CUE VI's Interim Removal Action Upon the Regional Water Board’s approval

a work plan, and the issuance of all necesparits, CUE VI shall commence and thereafter
diligently complete the following interim removattions with regard to the Site which were
previously described in CUE VI's Supplental Interim Remediation Plan (th8IRAP”), as
approved and in a manner that is consistent thithcontents of the Regional Water Board’s Ju
18, 2009, correspondence conditionally approving the SIRAP.

a. Excavation of Former General Petroleum SE®UJE VI shall remove

petroleum-contaminated soil located in the fori@eneral Petroleum Site as more specifically

depicted orExhibit A-2 hereto, and backfill with clean soil material.

b. Metals Impacted Soil Removal (Sample Location SHN-S-TA)E VI

shall remove metals-contaminated soils atdleation on the Site identified by sample SHN-S

17, as located oBRxhibit A-3 hereto.

C. Metals Impacted Soil Removal (Sample Location SGYE VI shall
remove metals-contaminated soils at the locabio the Site identified by sample Humboldt

Baykeeper S-5, as located Brhibit A-4 hereto.

[

[y

of

d. Excavation of Western DitchCUE VI shall remove soil and/or sediments

in the Western Ditch where prior sampling activitirese indicated the presence of dioxins an

furans, as located dexhibit A-5 hereto.

id

e. Excavation of Eastern DitclCUE VI shall remove soil and/or sediments in

the Eastern Ditch where prior sampling actiwti®ve indicated the presence of dioxins and

furans, as located dexhibit A-5 hereto.
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f. Removal of Debris CUE VI shall remove thmetal and railroad tie debris

piles and other debris that remain on the &stenore specifically dimed in sections 4.2.1.
through 4.2.7., inclusive, of é'SIRAP (collectively, thel'hterim Removal Action”).

8. Interim Removal Action Work PlanNot later than fifteen (15) calendar days after

the Effective Date, CUE VI shall provide the k#fs with a copy of the proposed workplan to
implement the Interim Removal Action in the form CUE VI intends to submit to the Regional
Water Board for approval (theriterim Removal Action Work Plan”), which shall describe the
following elements, to the extent included ie tinterim Removal Action Work Plan and in a

manner that is consistent with the SIRARI@&he Regional Water Board’'s June 18, 2009, lettef

conditionally approving the SIRAP:

a. characterization and conimation sampling methodologies;
b. excavation plans;
C. disposal plans;

d. backfill plans;

e. plans to restore the Site once tlemoval work is complete; and
f. permitting plans.
9. Dispute Resolution Re Proposed Interim Removal Action Work. Plamtiffs

shall have fourteen (14) calendar days freaeipt of the proposed Interim Removal Action
Work Plan within which to provide CUE \With any comments on the proposed Interim
Removal Action Work Plan. To the extent tRéaintiffs do not provide comments to CUE VI
within fourteen (14) calendar days from receipt of the proposed Interim Removal Action Work
Plan, CUE VI may submit the proposed InteR@amoval Action Work Plan to the Regional
Water Board.

In the event that Plaintiffs’ provide coremts that disagree with the proposed Interim
Removal Action Work Plan, CUE VI's designateohsultant(s) and the Plaintiffs’ designated
consultant(s) shall meet and confer withinese(7) calendar days of CUE VI's receipt of
Plaintiffs’ comments in a good faith effort d@velop a mutually acceptable proposed Interim

Removal Action Work Plan. In the event thatEEMI and the Plaintiff@re unable to develop a
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mutually acceptable proposed Interim RemovadigcWork Plan within fourteen (14) calendar
days of the initial meet-and-confer conference, CUE VI and the Plaintiffs shall mediate the
with a technically-trained mediatarho is mutually acceptable.

If CUE VI and the Plaintiffs cannot idefy a mutually acceptable technically-trained
mediator, then each shall identify a technicalgirted mediator and those two mediators shal
select a third technically-trainedediator, and the three-persmediation panel shall mediate tf
dispute regarding the proposed hiteRemoval Action Work PlanPlaintiffs shall pay the fees
and costs associated with retention of the mediaey select; CUE Vdhall pay the fees and
costs associated with retention of the mediatoEGU selects; and CUE VI shall pay the fees
costs associated with the retention of the mediamfirst two mediatorselect. The mediator(s
shall attempt to mediate any dispute to arriva atutually agreeable proposed Interim Remoy
Action Work Plan. To the extent this is not pbssj the mediator(s) shall determine the contd
of the proposed Interim Removal Action Work Pldhthere are multiple mediators, the conte
of the proposed Interim Removal Action Work Prall represent the animous views of the
mediators to the maximum extent feasible.

The mediation process shall conclude no Ittan thirty (30) from commencement. CU
VI shall submit said proposed Interim Remo#ation Work Plan to the Regional Water Boarg
within ten (10) calendar days of thempletion of the mediation process.

Plaintiffs acknowledge and agree that thecpss described in this section shall be the
sole mechanism for the resolution of any disputlated to the Interim Removal Action and
proposed Interim Removal Action Work Plardahat the Regional Water Board’s decision
regarding the Interim RemovAction Work Plan shall be diaitive and not subject to
administrative or judicial appeal.

10. Support for Agreed Upon Interim Removal Actioli Plaintiffs and CUE VI

develop a mutually acceptable proposed Inté&kemoval Action Work Plan through either the
informal “meet and confer” or mediation proses described in the preceding section, then
Plaintiffs acknowledge and agree:that they shall not oppose aodAppeal thessuance of any

regulatory permits, approvals or authorizations, including those from the Regional Water H
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that are necessary for the implementation efgtoposed Interim Removal Action Work Plan;
that they shall not provide finaiat or technical aid or assistato others for the purpose of
opposing and/or appealing the isstaof any regulatory permits, appals or authazations that
are necessary for the implementation of the proposed mutually acceptable Interim Remov,
Action Work Plan; and c) that they will suppéine mutually acceptable Interim Removal Actig
Work Plan and earliest possible issuance of anmpethat are necessary for the implementa
of the mutually acceptable proposed Interim Removal Action Work Plan.

If Plaintiffs and CUE VIicannot develop a mutually acceptable proposed Interim Rem
Action Work Plan through either the infornfaheet and confer”, the mediation processes
described in the preceding sectj or if the Plaintiffs fail tgorovide comments to the Interim
Removal Action Work Plan within fourteen (1days of initial recegt, then Plaintiffs
acknowledge and agree a) that tisbgll not oppose and/or appéa issuance of any regulator
permits, approvals or authorizations, includihgse from the Regional Water Board, that are
necessary for the implementation of a proposégtim Removal Action Plan; and b) that they
shall not provide financial oethnical aid or assistance tdets for the purpose of opposing
and/or appealing the issuanceaoly regulatory permits, approvalsauthorizations that are
necessary for the implementation of thegmsed Interim Removal Action Work Plan.

11. Final Site Characterization PlaiNo later than 8 mohs prior to CUE VI's

application for any land use engithents necessary for developmatthe Site, including but no
limited to the Marina Center, or such earlierdias directed by the Regional Water Board, CU
VI shall provide Plaintiffs with a proposedapl for conducting soil and sediment sampling in
order to characterize the Site (ti&rfal Site Characterization Plan”) consistent with the
preparation of a final Remedial Action Plan @ilmvelopment at the Site including but not limitg
to the Marina Center Final Remedial Action Plan”).

12. Dispute Resolution Re Proposea&li Site Characterization Plailaintiffs shall

have fourteen (14) calendar days from receffthe proposed Final Siteharacterization Plan

b)

N

on

oval

[

d

within which to provide CUE VI with any coments on the proposed Final Site Characterization

Plan. If CUE VI and Plaintiffs agree on the propoBathl Site Characterization Plan, it shall
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be submitted in the approved form to the relevasifal, state, or localgencies. CUE VI shall
subsequently perform the work contemplated in the propgéised Site Char acterization Plan
for investigation and characterization upon receipt of approval by the necessary regulatory
agencies. To the extent that Plaintiffs do pralvide comments to CUE VI within 14 calendar
days from receipt of the proposed Final Sitearacterization Plan, CUE VI may submit the
proposed Final Site Characterizat®lan to the Regional Water Board.

In the event that Plaintiffigrovide comments that disagneéh the proposed Final Site
Characterization Plan, CUE VI's designatedhsultant(s) and the Plaintiffs’ designated
consultant(s) shall meet and confer withinese(7) calendar days of CUE VI's receipt of
Plaintiffs’ comments in a good faith effort tovddop a mutually acceptable proposed Final Site
Characterization Plan. In the event that CUEaNd the Plaintiffs are unable to develop a
mutually acceptable proposed Final Site Charazgadn Plan within fourteen (14) calendar day
of the initial meet-and-confer carence, CUE VI and the Plaintiffs shall mediate the dispute
a technically-trained mediatorahis mutually acceptable.

If CUE VI and the Plaintiffs cannot idgfy a mutually acceptable technically-trained
mediator, then each shall identify a technicalgirted mediator and those two mediators shall
select a third technically-trainedediator, and the three-persmediation panel shall mediate th¢
dispute regarding the proposed Fi8de Characterization Plan. Plaintiffs shall pay the fees a
costs associated with retention of the medittey select; CUE VI shall pay the fees and costs
associated with retention of the mediator CUEs¥lects; and CUE VI sligay the fees and cost]
associated with the retention of the mediator the first two mediators. s€leeimediator(s) shall
attempt to mediate any dispute to arriva autually agreeable proposed Final Site
Characterization Plan. To thetent this is not possible, tireediator(s) shall determine the

contents of the proposed Final Site Characteoadlan. If there are multiple mediators, the

S

vith

1”4

content of the proposed Final S@&aracterization Plan shall regent the unanimous views of the

mediators to the maximum extent feasible.
The mediation process shall conclude no ten thirty (30) from commencement. CU

VI shall submit said proposed Final Site Ch&sazation Plan to the Regional Board within tef
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(10) calendar days of the comppbs of the mediation process.
Plaintiffs acknowledge and agree that thecpss described in this section shall be the

sole mechanism for the resolution of any disputésted to the Final Site Characterization Plan

and that the Regional Water Boagdlecision regarding the Finak&Characterization Plan shal
be definitive and not subject torathistrative orfjudicial appeal.

13. Support for Agreed Upon Proposedh&li Site Characterization Plaff Plaintiffs

and CUE VI develop a mutually acceptablegmeed Final Site Characterization Plan through
either the informal “meet and confer” or mettha processes describedthe preceding section,
then Plaintiffs acknowledge and agra) that they shall not oppoaed/or appeal the issuance pf
any regulatory permits, approvalsarthorizations, inciding those from the Regional Board, that
are necessary for the implementation of the preggdsnal Site Characterization Plan; b) that
they shall support that mutually acceptable psagloFinal Site Characterization Plan and the

earliest possible issuance of gygrmits that are necessary for the implementation of the mutually

acceptable proposed Final Site Characterization Blathg) that they shall not provide financia
or technical aid or assistancedihers for the purpose of opjog or appealing the mutually
acceptable proposed Final Site Characterization Plan.

If Plaintiffs and CUE Vicannot develop a mutually acceptable proposed Final Site
Characterization Plan through either the inforfna¢et and confer”, the mediation processes
described in the preceding sectionjf the Plaintiffs fail to povide comments to the Final Site
Characterization Plan within foeen (14) days of initial receighen Plaintiffs acknowledge and
agree: a) that they shall noppose and/or appeal the issuance of any regulatory permits,
approvals or authorizations, including those from the Reg\Magér Board, that are necessary
for the implementation of the proposed Final Sita@hterization Plan; and b) that they shall pot
provide financial or technical ior assistance to others foetpurpose of opposing or appealing
the proposed Final Site Characterization Plan.

14.  Final Remedial Action PlanNot later than 30 calendar days prior to submitting a

proposed Final Remedial Action Plan to Begional Water Board, CUE VI shall provide

Plaintiffs with a copy of the proposed Final Renagdiction Plan in the form CUE VI intends tp
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submit to the Regional Water Board for approvRlaintiffs shall havdéourteen (14) calendar
days from receipt of the proposed Final Reme@laion Plan within which to provide CUE VI
with any comments to the proposed Final Reme&lisibn Plan. Plaintiffand CUE VI will mee
and confer in good faith with regard to the praggb&inal Remedial Aatn Plan and Plaintiffs
comments thereto. CUE VI will provide an agd upon Final Remedial Action Plan or, absef
agreement, a modified Final Remedial Action Riagether with Plaintiffs’ comments, to the
Regional Water Board, with each Party reservimgy thghts with respect to the submission.

15.  General Dispute Resolutiomé Retention of JurisdictionWith the exception of

disputes regarding the proposed Interim Rerh&edion Work Plan (the sole mechanism for

dispute resolution being set folithsection 9 above) and the propdd-inal Site Characterizatign

Work Plan (the sole mechanism for dispute &gz being set forth isection 12 above), if a
dispute arises concerning the terms of this Cdri3earee, or if any Party believes that a brea
of this Consent Decree has occurred, the Patialb meet and confer thin ten (10) calendar
days of receiving written notifi¢en from the other Party of aqeest for a conference. This
notification shall explicitly state the nature, ugierg facts and bases ftine dispute or alleged
breach. The Parties shall disctiss merits of the dispute andadlhseek to develop a mutually
agreed upon plan, including implementation datesesolve the alleged breach or dispute.

If the Parties fail to meet and confer or camesblve the issue, ardter at least seven (
calendar days have elapsed since the meetamig+ conference occurred or should have
occurred, either party may bring a motion beforelthmited States District Court for the Northe
District of California (Chief Mgistrate Judge Maria-Elena Jameshich shall retain jurisdictior]
over the action for the limited purposes of enforeatof the terms of this Consent Decree. T
Parties agree that in the evéimit such a dispute is broughfdre the United States District
Court for the Northern Distriaif California, the prevailing Py, as determined by the Court
shall be entitled to an award of reasonable attorneys’ fees, expert fees and costs. This C¢
Decree constitutes the Parties’ contuattagreement in that regard.

If CUE VI claims an inability to pay as thmasis for its failure to comply with any sectiqg

of this Consent Decree, CUE $hall submit adequate financialaonentation to Plaintiffs to
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support its claim of inability to pay no later than thirty (30) days from its failure to comply.
Plaintiffs reserve the right to require the submission of additional financial documents in of
analyze any asserted claim of inability to pay, amdgdrty asserting an inability to pay agrees
provide said documents.

16. Payments Within seven (7) calendar dagkthe Effective Date, CUE VI shall
make an irrevocable deposit in an escrowoaat in the amount ¢§1,800,000 on behalf of itsel
and Union Pacific in full satisfaction of any arltraonetary relief that was or could have beel
sought in the Action (theE'scrow Account”). The escrow agent shanake payments from the
Escrow Account (individually, aPayment,” collectively, the Payments”), according to the
following schedule, pursuant to escrow instructions substantially identical to the form attag
hereto agxhibit B, but which shall be updated once tHéeEtive Date occurs to include the
Effective Date, the escrow company, the escagent, and the calendar dates (based on the
Effective Date) for each of the payments identified below:

a. The escrow agent shall pay the Rtidfs the sum of $900,000 within
fourteen (14) calendar days of thigdétive Date of this Consent Decree;

b. The escrow agent shall pay the Pldisthe sum of $400,000 within ning
(90) calendar days of the Effea@iDate of this Consent Decree;

C. The escrow agent shall pay the Rtifs the sum of $500,000 within five
hundred forty (540) calendar dagkthe Effective Date (theFinal Payment”);

d. As set forth in Exhibit B, each of the Payments shall be made in the fq
of a check payable td_awyersfor Clean Water Attorney Client Trust Account” addressed to:
1004-A O’Reilly Avenue, San Francisco, CA 94129, saugrnight delivery. Plaintiffs intend tq
allocate the Payments to theitoaheys’ fees and costs, consuottand expert fees and costs,
and/or litigation expenses in the Action.

17.  Force Majeure No Party shall be consideredite in default irthe performance g
any of its obligations when a failure to pmrh is due to circumstances beyond the Party’s
reasonable control, which shall be referred$a “Force Majeure.” A Force Majeure event

renders performance impossible, or impracticalyid,iacludes such events as an act of God,
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fire, earthquake, flood, restraint bgurt order, or action or inaoti by, or inability to obtain the
necessary authorizations or apyall from, any governmental aggnclf a Party seeks to invoke

this paragraph, it shall tity the other Party in writing as so@s reasonably possible, specifyi

the particular action that couttbt be performed and the specifeason for the non-performance.

The Parties will thereafter meet and confer regarding an alternative schedule for completig
the action that could not beni@med, or an alternative actio Any dispute regarding the
applicability of this paragraph, @any future action to be takethat remains after the meet and
confer session will be handledaslispute pursuant to section 15.

18. Releases

a. Plaintiffs’ Release of CUE VIUpon receipt of the Final Payment,

Plaintiffs, on their own behalf and on behalftioéir voting members, subsidiaries, successorg
assigns, affiliated entities, direcs, officers, agents, attorneys, representatives, and employs
do hereby release CUE VI and its officers, diresstemployees, shareholders, agents, attorne
representatives, related or affiliated companncluding without limitation Security National
Master Holding Company, LLC, Security Natiofabperties, SN Servicing Corporation, or ar
of their affiliates, parentsubsidiaries, predecessors, succesaod assigns, past and present
(collectively, the Security National Entities’), from any and alliens, losses, claims, debts,
liabilities, demands, obligations, promises, aatgeements, costs, and expenses (including,
without limitation, attorneys’ fees), injunctivelief, penalties, fines, sanctions, mitigation,
damages, whether known or unknown, anticipatedot anticipated, actual or contingent,
suspected or unsuspected, including, withouitdition, those based on, ang out of, incidental
to, appertaining to, in connectigvith and/or emanating from, in any way, the facts and matté
set forth in the Recitals, the CUE VI Noticetteg, and/or the Actionp to and including the
Effective Date of this Consent Decree.

b. Plaintiffs’ Release of Union PacifidUpon receipt of the Final Payment,

Plaintiffs, on their own behalf and on behalftioéir voting members, subsidiaries, successorg
assigns, affiliated entities, direcs, officers, agents, attorneys, representatives, and employs

do hereby release Union Pacifiedaits officers, directors, guloyees, shareholders, agents,
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attorneys, representatives, related or affiliated companies including without limitation, pare

subsidiaries, predecessors, successors arghaspast and present, from any andiafis, losses

claims, debts, liabilities, demandsbligations, promises, acts,ragments, costs, and expenses$

(including, without limitation, attoreys’ fees), injunctive reliepenalties, fines, sanctions,
mitigation, damages, whether known or unknowricgrated or not anticipated, actual or
contingent, suspected or unsesfed, including, without limitadin, those based on, arising out
incidental to, appertaining to, sonnection with and/or emanagi from, in any way, the facts a
matters set forth in the Recitals, the Union Radlotice Letter, and/or the Action up to and
including the Effective Date of this Consent Decree.

C. Union Pacific and CUE VI'RRelease of Plaintiffs Upon delivery of the

Final Payment, CUE VI and Union Pacifan their own behalf and on behalf of their
subsidiaries, successors, assigns, affiliatediesitdirectors, officers, agents, attorneys,
representatives, and employees, do hereby releasdid and their member, officers, directof
employees, shareholders, agents, attorneyssepratives, related or affiliated companies
including without limitation, parest subsidiaries, predessors, successors and assigns, past
present, from any and diéns, losses, claims, debts, lidgodéls, demands, obligations, promises
acts, agreements, costs, and expenses (inclugitingput limitation, attorney’ fees), injunctive
relief, penalties, fines, sanctions, mitigatidamages, whether known or unknown, anticipate|
not anticipated, actual or contingent, suspeotaghsuspected, incluay, without limitation,
those based on, arising out of, hental to, appertaing to, in connection with and/or emanati
from, in any way, the facts and mattersfeeth in the Recitals and/or the Action.

d. Waiver of Californa Civil Code 8 1542 The Parties further expressly

waive any rights or benefits available to thender the provisions of California Civil Code §

1542, which provides as follows:

A general release does not extend to claims which the creditor
does not know or suspect to exist in hisfavor at the time of
executing the release, which if known by him must have
materially affected his settlement with the debtor.

19. Covenant Not to SueExcept for the pending actioneitified in the last senteng
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of this section 19, for the period beginning oe Effective Date and ending on the Terminatign
Date, Plaintiffs agree that neither they, thedgficers, directors, voting members, agents,
representatives, or affiliates will file or mé&am any lawsuit againshe Defendants and/or the
Security National Entities, or commence angrfal administrative petition or administrative
appeal proceedings involving Deftants and/or the Security Natal Entities, relating in any
way, directly or indirectly, to allegations in thimion Pacific Notice Letter, the allegations in the
CUE VI Notice Letter, the allegatns in the Action, the Sitend/or Clark Slough. Regarding the
pending actions known &tumboldt Baykeeper v. City of Eureka and CUE VI, Humboldt County|
Superior Court Case Nos. CV 090822 and Q34®4, Plaintiffs agree they will not seek a
remedy that would prevent the implementatiohef Interim Removal Actions or Final Site
Characterization Plan, ast$erth in sections seveg7) and eleven (11).

20. Comment on Monitoring ProgranCUE VI shall contiue to monitor surface

water on the Site pursuant to the Monitoring Progra its current form or as modified by the
Regional Water Board. Notwithstanding any othetisa of this ConseriDecree, Plaintiffs may
comment to the Regional Water Board regagdinonitoring and reportinrequirements for the
Site.

21. Dismissal Plaintiffs will dismiss their Third Amended Complaint with prejudige
immediately after the Defendants provide canétion of deposit of #n Payments into the

Escrow Account pursuant to section 16 of this Consent Decree.

22.  Notice Sections Any notices given hereunder shall be provided as follows:

If to CUE VI, LLC: If to Union Pacific

MichaelCasey RobertC. Bylsma

Vice President, CUE VI, LLC Semni Regional Environmental Counsel

Security National Properties Union Pacific Railroad

3665 Bleckely Street 10031 Foothills Blvd.

Mather, CA 95655 Roseville, CA 95747

with copyto with copyto

Clifton McFarland Christophet.ocke

Andrew Collier Paul P. “Skip” Spaulding, Il

Downey Brand LLP Farella Braun + Martel LLP

621 Capitol Mall, 18th Floor 235 Montgomery St., 17th Floor

Sacramento, CA 95814 San Francisco, CA 94104
1111940.4 16
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If to Plaintiffs:

Michelle D. Smith LayneFriedrich

Humboldt Baykeeper Lawyers for Clean Water, Inc.
217E St 1004A0Rellly Ave

Eureka, CA 95501 San Francisco, CA 94129

Any notices or documents required or prodder by this Consent Decree or related
thereto that are to be provided shall be sent both by facsimile or email transmission and fi
mail to the above representatives. Notisesommunications shall be deemed given and
received on the date received by facsimilemail transmission, if such notice is given by
facsimile or e-email transmission to all r@eints between 9:00 a.m. and 5:00 p.m. Pacific
Standard Time (“PST”) on a business weekdi@yotice is given by facsimile or email
transmission after 5:00 pm. PST on a weekdagt any time on a weekédray, notice shall be
deemed received the next succeeding weekday. Any change of address or addresses sh
communicated in writing in the mann#gscribed above for giving notices.

23.  Construction The language in all parts oiglConsent Decree shall be construs
according to its plain and ordinary meaning, exespto those terms are defined by law, in the
CWA, RCRA, in regulations implementinigese statutes, or specifically herein.

24.  Severability Inthe event that any sectionsantence of this @hsent Decree is
held by a court to be unenforceable, the validitthefenforceable sections shall not be adver
affected.

25.  Counterparts This Consent Decree may &eecuted in any number of
counterparts, all of which together shall congtitone original document. Telecopy, .pdf, and
facsimile copies of original signature shall be deemed to bmalligexecuted counterparts of
this Consent Decree.

26. Assignment Subject only to the express rggtons contained in this Consent
Decree, all of the rightgluties and obligations contained imstiEonsent Decree shall inure to
benefit of and be binding upon the Parties, and their successors and assigns.

27. Modification of the Consent Decre€his Consent Decree, and any sections

herein, may not be changed, modified, waitigigcharged or terminated, unless by a written
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instrument, signed by the Partics.

28.  Full Settlement. This Consent Decree constitutes a full and final settlement of this
matter. The Parties expressly understand and agree that each Party has freely and voluntarity
entered into the Consent Decree with and upon advice of counsel.

29.  Integration Clause. This is an integrated Consent Decree. This Consent Decree is

intended to be a full and complete statement of the terms of the agreement between the Parties
and expressly supersedes any and all prior oral or written agreements, covenants, representations
and warranties (express or implied) concerning the subject matter of this Consent Decree.

30.  Negotiated Agreement, The Parties have jointly negotiated and prepared this

Consent Decree the terms and conditions of which are contractual and, as a result, any uncertainty
or ambiguity herein shall be not interpreted against any one Party.

31.  Authority. The undersigned representatives for the Plaintiffs, Union Pacific, and
CUE VI each cettify that they are fully authorized by the Party whom he represents to enter into
the terms and conditions of this Consent Decree.

32.  Final Judgment. The Parties hereto enter into this Consent Decree and submit it to

the Court for its approval and entry as a final judgment.

UNION PACIFIC RAILROAD

COMPANY .
. A L GALL

By: /Michael L. Whitcomb
AVP - Law Department

CUE VI, LLC

Date:

By:
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instrument, signed by the Parties

28.  Full Settlement This Consent Decree constitutes a full and final settlement of this
matter The Parties expressly understand and agree that each Party has freely and voluntarily
entered into the Consent Decree with and upon advice of counsel

29 Integration Clause This 1s an integrated Consent Decree  This Consent Decree 1s
intended to be a full and complete statement of the terms of the agreement between the Parties
and expressly supersedes any and all prior oral or written agreements, covenants, representations
and warranties (express or implied) concerning the subject matter of this Consent Decree

30  Negotiated Agreement The Parties have jointly negotiated and prepared this
Consent Decree the terms and conditions of which are contractual and, as a result, any uncertamnty
or ambiguity herein shall be not interpreted against any one Party

31 Authonty The undersigned representatives for the PlainufYs, Union Pacific, and
CUE VI each certify that they are fully authorized by the Party whom he represents to enter into
the terms and conditions of this Consent Decree

32 Final Judgment The Parties hereto enter into this Consent Decree and submit 1t to

the Court for 1ts approval and entry as a final judgment.

UNION PACIFIC RAILROAD

COMPANY
Date
By.
CUE VI, LLC /
Date jﬁ{/JO/O % 4, @‘/)
By- /
101940 4 |8
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BOLDT BAYKEEPER

Date: 9 . Q0. 10
B)U Peter C. Nlchols
OGICAL RIGHTS FOUNDATION
Date: 7 - 20 —10
~ By/James Larhfort °
APPROVED AS TO FORM:; For UNION PACIFIC RAILROAD
COMPANY:
Date:
By:
FARELLA, BRAUN + MARTEL LLP
For CUE VI, LLC:
Date:
By:
DOWNEY BRAND LLP

For HUMBOLDT BAYKEEPER and
ECOLOGICAL RIGHTS FOUNDATION

Date: 7/?0'/10 W@%‘Q—

By: Michelle D. Smith
HUMBOLDT BAYKEEPER
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BOLDT BAYKEEPER

Date: OL-QO~ i1®) V{S'CK/L/

B)v Peter C. Nichols

OGICAL RIGHTS FOUNDATION

Date: ﬁ ~20 —10

APPROVED AS TO FORM:

Date: Wu

/By:
FARELLA, BRAUN + MARTEL LLP

For CUE VI, LLC:

Date:

By:
DOWNEY BRAND LLP

For HUMBOLDT BAYKEEPER and
ECOLOGICAL RIGHTS FOUNDATION

Date: 7/@/10 | W/(,@%Q

By: Michelle D. Smith
HUMBOLDT BAYKEEPER
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OLDT BAYKEEPER

Date: 9 . Q0- 10
B)v Peter C. Nlchols
Date: 7 ~20 =)D
APPROVED AS TO FORM: For UNION PACIFIC RAILROAD
COMPANY:
Date:
By:

FARELLA, BRAUN + MARTEL LLP

For CUE VI, LLC:

Date:

DO

For HUMBOLDT BAYKEEPER and
ECOLOGICAL RIGHTS FOUNDATION

Date: 7/20/!0

EY BAND LLP

By: Michelle D. Smith
HUMBOLDT BAYKEEPER
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M ap of Site and L ocations of | nterim Removal Action
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DRAFT CONFIDENTIAL
ATTORNEY-CONSULTANT WORKPRODUCT
DO NOT CITE OR QUOTE

@ Locations of Soil/Sediment Samples
Coliected on 7/30/2007
D Property Line / Site Boundary g
0 210 420 840
Feet
Notes: .
1. All locations are approximate. ) Project;
2. Aerial photographic base obtained from City of Eureka GIS Website 2008. Former Southern Pacific Transportation Company
Railroad Yard - 736 Broadway, Eureka, California
Title:
Locations of Soil/Sediment Samples
Collected on 7/30/2007
i Technical Consultation, Data Analysis and : A 2
SWAPE Liigation Support for the Envi : Drawn By: N Date: 1 Figure No.. 2
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Andrew L. Collier 621 Capitol Mall, 18th Floor

acollier@downeybrand.com Sacramento, CA 95814
916/520-5244 Direct 916/444-1000 Main
916/520-5644 Fax 916/444-2100 Fax

downeybrand.com

[DATE], 2010

VIA ELECTRONIC MAIL AND FACSIMILE: [INSERT]

[NAME]
[TITLE]
[COMPANY]
[ADDRESS]

Re:  Humboldt Baykeeper, et al. v. CUE VI, LLC, et al.
United States District Court, Northern District of California Case No. C-06-02560

[INSERT]
Dear [INSERT]:

We represent Defendant CUE VI, LLC (“CUE VI”) in connection with the above referenced
matter (the “Action”). We submit these joint escrow instructions (the “Joint Instructions’) on
behalf of CUE VI and also on behalf of Defendant Union Pacific Railroad Company (“Union
Pacific”) and Plaintiffs Humboldt Baykeeper and Ecological Rights Foundation (collectively, the
“Plaintiffs” and together with CUE VI and Union Pacific, the “Parties”) with reference to the
Action and the following:

A. On or about [INSERT], the above entitled Court approved and entered that
certain Consent Decree by and between the Parties in connection with the settlement of the
Action (the “Consent Decree”). A true and correct copy of the Consent Decree is attached
hereto as Exhibit A.

B. The Effective Date of the Consent Decree is [INSERT], the date of Court
approval (the “Effective Date”).

C. Pursuant to section 16 of the Consent Decree, within seven (7) calendar days of
the Effective Date, on behalf of itself and Union Pacific, CUE VI shall make an irrevocable
deposit into an escrow account in the total amount of $1,800,000 (the “Payment”).

D. Pursuant to section 16 of the Consent Decree, the Payment is to be disbursed to
the Plaintiffs pursuant to the instructions specifically set forth herein, which were attached as
Exhibit B to the Consent Decree.

1111968.2
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[INSERT]
[DATE], 2010
Page 2

E. Pursuant to section 16 of the Consent Decree, CUE VI directed the Escrow Agent
[identify] to establish an escrow account, and the Escrow Agent has established an interest
bearing account, number [INSERT] with [INSERT] for distribution according to these Joint
Instructions (the “Escrow Account”).

In light of the foregoing, and upon CUE VI’s and Plaintiffs’ receipt of your acknowledgement of
these Joint Instructions, you are authorized to take the following actions.

1. Pursuant to section 16 the Consent Decree, disburse the following amounts,
according to the following schedule, to the Plaintiffs in the form of a check made payable to
“Lawyers for Clean Water Attorney Client Trust Account,” addressed to 1004-A O’Reilly
Avenue, San Francisco, CA 94129, via overnight delivery:

1. The sum of $900,000 on [14TH CALENDAR DATE FROM
EFFECTIVE DATE];

ii. The sum of $400,000 on [90TH CALENDAR DATE FROM
EFFECTIVE DATE];

iii. The sum of $500,000 on [540TH CALENDAR DATE FROM THE
EFFECTIVE DATE].

2. All escrow fees and charges shall be borne by CUE VI.

3. Interest shall accrue to the funds in the Escrow Account. At the time the final
payment is made, pursuant to Section 1.iii above, accrued interest shall be paid as follows: 1) If
the accrued interest exceeds the total escrow fees and charges incurred to that date, payment of
accrued interest in the amount equal to such total incurred fees and charges shall be made to
CUE VI. The remainder of the accrued interest, if any, shall be divided in half, with one half
paid to Plaintiffs and one half paid to CUE VI. 2) If the accrued interest does not exceed the
total escrow fees and charges, all accrued interest shall be paid to CUE VI.

4. All Parties have had the opportunity to seek the advice of counsel or other advisor
of their choice and authorize you to comply with these Joint Instructions pursuant to the
signatures below.

5. You are authorized to accept a facsimile transmission of these Joint Instructions
with facsimile signatures in lieu of original signatures. These Joint Instructions may be executed
in counterparts, each of which shall be deemed an original, but all of which, taken together, shall
constitute one and the same instrument.
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6. These Joint Instructions are irrevocable and cannot be modified, amended,
supplemented, or rescinded in any manner without the express written notarized consent of all of
the Parties.

Please acknowledge your receipt of these instructions and your agreement to act in
accordance herewith by executing and dating a copy of this letter where indicated below and
returning the same to the undersigned at the address listed above, with a copy to: Layne
Friedrich, Lawyers for Clean Water, 1004-A O’Reilly Avenue, San Francisco, CA 94129.
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Very truly yours,

DOWNEY BRAND LLP

Andrew L. Collier

PARTY AUTHORIZATIONS

CUE VI

By:

Michael Casey
Vice President

Union Pacific Railroad Company

By:

Name: [INSERT]
Title: [INSERT]

Ecological Rights Foundation:

By:

Name: [INSERT]
Title: [INSERT]
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Humboldt Baykeeper:

By:

Name: [INSERT]
Title: [INSERT]

ACKNOLWEDGED AND AGREED:

By:

Name: [INSERT]
Title: [INSERT]
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IT IS HEREBY ORDERED that the Court shadtain jurisdiction over the Parties for th
purpose of enforcing compliance with the termg¢hef Consent Decree pursuant to Section 15.

All proceedings relating to enforcing compliancéwvthe Consent Decree shall be before Chig

ORDER

Magistrate Judge Maria-Elena James.

DateNovember 9, 2010

1111940.4

rey S. White
Upfte District Court Judge
Northern District of California

23

e

D
—

CONSENT DECREE AND ORDER




	2010.09.20_CD_w Ex A
	2010.09.20_CD_w P sigs_
	EXH B ESCROW INSTRUCTIONS_FINAL

