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Plaintiff iParadigms, LLC (“iParadigms”) allege as follows:

INTRODUCTION

1. Plaintiff iParadigms needs declaratory relief from this Court to

confirm the copyright legality of its Turnitin® system. Turnitin® is a proprietary
technology system, which evaluates the originality of written works in order to
prevent plagiarism. The Turnitin® system allows educators at schools and
universities to quickly and effectively check — via an online system, rather than
manually — whether written works submitted by students are original. To do this,
the Turnitin® system makes a digital “fingerprint” of works submitted by students,
and then digitally archives that fingerprint so it can be compared to the work of
future students. Quite signiﬁcantly, the Turnitin® system does-not distribute,
publish or otherwise make publicly available any student works. Because of its
effectiveness in curbing plagiarism, Turnitin® is now used by thousands of
academic institutions in over ninety countries worldwide, is used by millions of
teachers and students, and receives nearly 100,000 student papers per day.
Tumitin® thus serves a highly valuable educational purpose. Rather than
infringing intellectual property rights, iParadi gms is trying to protect the copyright
interests of students and other authors by preventing plagiarism of the very student
papers that Turnitin® receives.

2. In or around August 2003; McLean High School in McLean, Virginia
decided to adopt the Turnitin® system. Now, over three yéars later, a group of
students at McLean High School — represented by the McLean Committee for
Student Rights — have contended that the Turnitin® system infringes copyrights
in their written works. iParadigms needs a judicial declaration from this Court to
confirm the copyright legality of the Turnitin® system, aﬁd allow iParadigms to
continue providing — without any doubts caused by MCSR’s unfounded claim —

its highly valuable educational service to McLean High School.
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JURISDICTION AND VENUE
3. Plaintiff iParadigms, LLC is a limited liability company organized

under the laws of the State of California with its principal place of business in the
State of California, County of Alameda, City of Qakland.

4, Plaintiffs are informed and believe, and on that basis allege, that
defendant McLean Committee for Student Rights (“MCSR”) is an unincofporated
association of the Commonwealth of Virginia, made up of students at McLean
High School in McLean, Virginia and individual members thereof.

5. This Court has original jurisdiction under 28 U.S.C. sections 1331 and
1338(a), because this action arises the U.S. Copyright Act, 17 U.S.C. sections 101
et seq. This Court also has original jurisdiction pursuant to 28 U.S.C. section
1332, in that this is a civil action between citizens of different states in which the
matter in controversy exceeds $75,000.00 exclusive of interest and costs.

- 6. Venue is proper in this district under 28 U.S.C. section 1391(b)
because: (1) members of the Defendant association have consented to this district’s
jurisdiction via an online User Agreement which provides that student users of
Turnitin® (the online system at issue in this case) “consent to the exclusive
jurisdiction and venue of courts in Alameda County, California, U.S.A. in all
disputes arising out of or relating to the use of this [Turnitin] web site”; and (2)
iParadigms’ business operations which are at issue in this case occur in this
district, and thus a substantial part of the events giving rise to iParadigms’ claim

occurred in this district.

THE TURNITIN® SYSTEM

7. iParadigms has developed a proprietary technology system called

Turnitin®, the world’s leading online system to evaluate originality of works and
to prevent plagiarism. The Turnitin® system allows educators at schools and

universities to quickly and effectively check — via an online system, rather than

3
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ma.nually — whether written works submitted by students are original. Turnitin®
helps ensure that students submit original work and receive honest grades, and
helps ensure a level playing field for all students.

8. Schools and academic institutions make the choice about whether to
use the Tumitin® system. For participating schools, students submit their written
works to Turnitin® via a web-based system available at www.turnitin.com or via
an integration between Turnitin® and a school’s course management system.
Before submitting their works to the online system, students create a user profile
and must agree to a “click-wrap” user agreement displayed to them online. A copy
of the User Agreement is attached hereto as Exhibit 1. The User Agreement is
governed by the laws of the State of California, and provides that student users of
Tumnitin® “consent to the exclusive jurisdiction and venue of courts in Alameda
County, California, U.S.A. in all disputes arising out of or relating to the use of this
[Turnitin] web site.” »

9. Once a student work is submitted to Turnitin®, the Turnitin® system
makes a “fingerprint” of the work by applying mathematical algorithms to its
content. This fingerprint is merely a digital code.

10.  Using the digital fingerprint made of the student’s work, the
Turnitin® system compares the student’s work electronically to content available
on the Internet (both currently and archived instaﬂces), student papérs previously
submitted to Turnitin®, and commercial databases of journal articles and
periodicals. The Turnitin® system then produces an Originality Report for each
submitted student work, which identifies the percentage of a student’s paper which
is not original. It is then up to the student’s teacher or instructor to evaluate the
Originality Report and address any issues with the student.

11.  Furthermore, the Tumitin® system then digitally archives the
student’s submitted work so the work becomes part of the database used by

Turnitin® to evaluate the originality of other students’ works in the future. Thus,

4
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this helps protect the student rights to their works, by helping to ensure that other

students in the future do not plagiarize the works already submitted to Tumnitin.®
12.  Quite significantly, the Turnitin® system does not distribute, publish’

or otherwise make publicly available any student works. Nor does it prevent or

restrict students from reusing or otherwise exploiting works submitted to

Turnitin.®

13.  Turnitin® serves a valuable educational purpose for academic
institutions and their students. Because of its effectiveness in curbing plagiarism,
Turnitin® is now used by thousands of academic institutions in over ninety
countries worldwide, is used by millions of teachers and students, and receives
nearly 100,00 student papers per day. Rather than infringing intellectual property
rights, iParadigms is trying to protect copyright interests by students and other

authors by preventing plagiarism of the very student papers that Turnitin®

receives.
MCLEAN HIGH SCHOOL ADOPTS TURNITIN®
14.  In or around August 2003, the Fairfax County School Board in
Fairfax, Virginia adopted the Turnitin® system. The Fairfax County School Board

entered into an agreement with iParadigms to subscribe to the Turnitin® system.
The Fairfax County School Board has since implemented the Turnitin® system at
various schools within its governance, including McLean High School in McLean
Virginia, and now successfully uses Turnitin® at 16 of its 18 high schools. At
McLean School, the Turnitin® system has been implemented in classes for

freshman and sophomore students, but not yet junior and senior students.

NEED FOR JUDICIAL RELIEF
15. Defendant MCSR consists of various students at McLean High School

and other individuals who are opposed to McLean High School’s use of the

S
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Turnitin® system. On November 15, 2006, over three years after McLean High
School adopted the Turnitin® system counsel for defendant MCSR sent a letter to
iParadigms complaining that iParadigms infringes the copyrights of student works
which are submitted to the Turnitin® system. In that letter, MCSR alleged that
iParadigms infringed the copyright interests of its student members by keeping a
digital archive of student works. The MCSR claimed to represent sixteen (16)
students at McLean High School, and demanded certain relief as to those sixteen
students. If iParadi gmé would not agree to MCSR’s demand for relief, MCSR
threatened to file suit against iParadigms seeking injunctive relief, statutory
damages, costs and attorney fees. A true and correct copy of that November 15,
2006 demand letter from MCSR is attached hereto as Exhibit 2. [The student
names from the last page of the letter have been redacted.]

16.  iParadigms disputes the contentions of the MCSR. First, iParadigms
believes that its Turnitin® system does not infringe the copyright interests of any
student members of MCSR (or the rights of any other students of McLean High
School) and/or makes a fair use of the student works as permitted under the 17
U.S.C. § 107 of the U.S. Copyright Act. Second, iParadigms is informed and
believes that ten of the sixteen student members of MCSR have not yet submitted
any works to the Turnitin® system, and thus, as a matter of law, iParadigms could
not have infringed, nor be infringing, any copyrights of those students. Thus,
iParadigms believes that it has no liability to the MCSR or its members, and
MCSR is not entitled to any relief.

17. A judicial declaration on these issues wouid serve the interests of
justice. A declaration would avoid a multiplicity of actions by enabling the parties
to understand their respective rights and duties with respect to the Turnitin®
system, without the need for further litigation (for example, each time a student
member of MCSR or other students at McLean High School disputes the

lawfulness of Turnitin.®)

6
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18.  With greater understanding of how copyright law applies in the digital
and online worlds, courts are routinely confirming that “use” of copyrighted works
similar to that made by iParadigms (such as creating a digital fingerprint of the
work, and retaining that fingerprint in a digital archive) is not infringing and/or
constitutes a fair use. iParadigms would thus have no liability because the fair use
doctrine, 17 U.S.C. § 107, is a complete defense to any infringement action the

MCSR could bring related to student works submitted to Turnitin®.

FIRST CAUSE OF ACTION
(Declaratory Relief as to Student Works Submitted to Turnitin®)

| 19.  Plaintiffs repeat and reallege each and every allegation set forth in
paragraphs 1 through 18 of this Complaint as if fully set forth herein.

20. There currently exists an actual controversy between iParadigms and
MCSR concerning whether the Turnitin® system infringes copyright rights (if any)
of the student members of MCSR who have submitted works to Turnitin.®

21. iParadigms contends that it does not infringe any copyright rights (if
any) of students in MCSR or at McLean High School who have submitted their
works to Turnitin® and/or that the Turnitin® system is making a fair use of such
student works that is permissible under 17 U.S.C. § 107 of the U.S. Copyright Act.

22. The MCSR and its student members dispute the aforementioned
contentions, as evidenced by the November 15, 2006 demand letter sent by MCSR.

Declaratory relief is therefore appropriate.

SECOND CAUSE OF ACTION
(Declaratory Relief as to Student Works Not Submitted to Turnitin®)
23.  Plaintiffs repeat and reallege each and every allegation set forth in
paragraphs 1 through 18 of this Complaint as if fully set forth herein.

24.  There currently exists an actual controversy between iParadigms and

1 .
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MCSR concerning whether the Turnitin® system infringes copyright rights (if any)
of the student members of MCSR who have not yet submitted any works to
Turnitin.®

25. iParadigms contends that at least ten (10) student members of MCSR
have not yet submitted any works to the Turnitin® system. Accordingly,
iParadigms believes that it could not, as a matter of law, have infringed or be
infringing copyright interests (if any) of those MCSR students.

26. The MCSR and its student members dispute the aforementioned
contentions, as evidenced by the November 15, 2006 demand letter sent by MCSR.

Declaratory relief is therefore appropriate.

PRAYER
WHEREFORE, Plaintiff iParadigms, LL.C pray for judgment as follows:
1. For a judicial declaration that its Turnitin® service (including digital

fingerprinting and digital archival of fingerprints of student works) does not
infringe copyrights (if any) to works submitted to Turnitin® by any student
members of defendant MCSR or McLean High School and/or constitutes a fair use
of such works pursuant to 17 U.S.C. § 107,

2. Fora judicial declaration that iParadigms has not infringed and is not
infringing the purported copyrights of any members of defendant MCSR
(including at least ten students listed in MCSR’s November 15, 2006 demand
letter) who have not submitted any of their works to the Turnitin® system.

3. For costs of suit herein,

4, For such other and further relief as the Court deems just and proper.

DATE: DECEMB@R 6, 2006 FOLEY & LARDNER LLP
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Turnitin and its services are maintained by iParadigms, LLC {"Licensor"], and offered to you, the user ["User"], conditioned
on your acceptance without modification of the terms, conditions, and notices contained herein. Your use of this web site
constitutes your agreement to alli such terms, conditions, and notices.

Personal and noncommercial use limitation

This web site is for your personal and noncommercial use. You may not modify, copy, distribute, transmit, display,
perform, reproduce, publish, license, create derivative works from, transfer, or sell any information, software, products or
services obtained from this web site. A user may not market, rent, lease, or re-license the licensed programs or services,
or use the licensed programs or services for third party commercial use, commercial timesharing, or service bureau use.

Copyright and trademark notices
All contents of this web site are: Copyright (c) 1998-2004 IParadigms, LLC, iParadigms Corporation and/or its suppliers. All
rights are reserved. IParadigms, LLC and other names of IParadigms products and/or services referenced herein are
trademarks or intended to be registered trademarks of iParadigms Corporation, Other product and company names
mentioned herein may be the trademarks of their respective owners, The user agrees not to aiter, merge, modify or adapt
the Licensed Programs or Services, or the Documentation in any way or remove or obscure Licensor's copyright or
trademark notices, In particular, the user agrees not to cause or permit the disassembly, recompilation, or reverse
engineering of any Licensed Program. In jurisdictions where a right to reverse engineer is provided by [aw uniess
information is available about products in order to achieve interoperability, functional compatibility, or simiiar objectives,
the user agrees to submit a detailed written proposal to Licensor concerning User's information needs before engaging in
reverse engineering. Licensor is the owner of, or has the rights to distribute, ait of the software components of the
Licensed Programs or Services, the forms generated by the Licensed Programs or Services, and the Documentation for the
Licensed Programs or Services. The Licensed Programs and the Documentation are also protected under applicable
copyright laws and User's right to use the Licensed Programs and the Documentation Is limited to the terms and condltions
set forth in this Agreement. Any use of the Licensed Programs by the U.S. Government, including but not limited to any
Educational Institutions under its jurisdiction or under the corresponding States' jurisdiction, is subject to 'restricted rights'
- as that term is defined in FAR 52.227-19(c)(2) or DFAR 252.227.7013(c)}{1) (if used in a defense related agency). A web
site user does not acquire any rights, express or implied, in the Licensed Programs, other than those specified in this
Agreement.

Liability disclaimer

In no event does Licensor warrant that the licensed programs or services, related documentation, or other related services
will satisfy a user's requirements, be without errors, or that all licensed program errors will be corrected. Operation of the
licensed programs is not guaranteed to be uninterrupted and may be subject to technical upgrades, enhancements,
improvements and revisions,

The information published and services offered on Turnitin may include typographical errors or inaccuracies. Changes are
periodically added to the information to the web site.

iParadigms, LLC and/or its respective suppliers make no representations about the suitability of the information, software,
products, and services contained on this web site for any purpose. All such information, software, products, and services
are provided "as is" without warranty of any kind. iParadigms, LLC and/or its respective suppliers hereby disclaim all
warranties and conditions with regard to this information, software, products, and services, including all implied warranties
and conditions of merchantability, fitness for a particular purpose, title, and non-infringement. In no event shall
iParadigms, LLC and/or its suppliers be liable for any direct, indirect, punitive, incidental, special, or consequential
damages arising out of or in any way connected with the use of this web site or with the delay or inability to use this web
site, or for any information, software, products, and services obtained through this web site, or otherwise arising out of the
use of this web site, whether based n contract, tort, strict liability or otherwise, even if iParadigms, inc. Or any of its
suppliers has been advised of the possibility of damages. Because some states/jurisdictions do not allow the exclusion or
limitation of liability for consequential or incidental damages, the above limitation may not apply to you. exclusive
remedies. User's exclusive remedy, and licensor's entire liability for any breach of warranty, shall be: for licensed
programs or services at the option of the licensor - either correction of the error that caused the breach of warranty, or
refund of the license fees (or the applicable proportion of the total fee thereof) paid to licensor for the non-performing
licensed program, service, or re~-performance of the services.

No unlawful or prohibited use
As a condition of your use of this web site, you warrant to iParadigms, LLC that you will not use this web site for any
purpose that is unlawful or prohibited by these terms, conditions, and notices.

Links to third party sites

This Web site may contaln hyperiinks to web sites operated by parties other than iParadigms, LLC Such hyperlmks are
provided for your reference only. iParadigms, LLC does not control such web sites and is not responsible for their contents.
iParadigms' inclusion of hyperiinks to such web sites does not imply any endorsement of the material on such web sites or
any association with their operators.

Modification of these terms and conditions
iParadigms, LLC reserves the right to change the terms, conditions, and notices under which this Web site is offered.



General

This agreement is governed by the laws of the State of California, U.S.A. You hereby consent to the exclusive jurisdiction
and venue of courts in Alameda County, California, U.S.A., in ail disputes arising out of or relating to the use of this web
site. Use of this web site is unauthorized in any jurisdiction that does not give effect to all provisions of these terms and

conditions, including without limitation this paragraph.

You agree that no joint venture, partnership, employment or agency relationship exists between you and iParadigms, LLC
" as a result of this agreement or use of this web site.

iParadigms' performance of this agreement is subject to existing faws and legal process, and nothing contalned in this
agreement is in derogation of [Paradigms’ right to comply with law enforcement requests or requirements relating to your
use of this web site or information provided to or gathered by iParadigms' with respect to such use.

If any part of this agreement is determined to be invalid or unenforceable pursuant to applicable law including, but not
limited to, the warranty disclaimers and llabllity limitations set forth above, then the invalid or unenforceable provision will
be deemed superseded by a valid, enforceable provision that most closely matches the intent of the original provision; the
remainder of the agreement shall continue in effect,

This agreement constitutes the entire agreement between the user and iParadigms’ with respect to usage of this web site
and it supersedes all prior communications and proposals, whether electronic, oral, or written, between the user and
iParadigms’ with respect to usage of this web site. A printed version of this agreement and of any notice given in electronic
form shall be admissibie in judicial or administrative proceedings based upon or relating to this agreement to the same
extent and subject to the same conditions as other business documents and records originally generated and maintained in
printed form.

Fictitious names of companies, products, people, characters, and/or data mentioned herein are not intended to represent
any real individual, company, product, or event.

Any rights not expressly granted herein are reserved.

By using the Turnitin service, the user of Turnitin acknowledges that he or she has read this Agreement, undérstands it
and agrees to be bound by its terms and conditions.

As provided in the Digital Millenium Copyright Act of 1998, we have designated the following individual for notification of
potential copyright infringement regarding Web sites hosted by Tumitin:

John Barrie
510-287-9720 ext 227
510-444-1952 (fax)
legal@iparadigms.com

If you believe content hosted by Turnitin infringes a copyright, please provide the following information to the person
identified above (17 U.S.C. §512)<BR

A physical or electronic signature of the copyright owner or authorized agent; ldentification of the copyrighted work(s)
claimed to have been infringed; Identification of the material that Is claimed to be infringing or to be the subject of the
infringing activity and that is to be removed or access to which is to be disabled, and information reasonably sufficient to
permit us to locate the material; Information regarding how we may contact you (e.g., mailing address, telephone
number, e-mail address); A statement that the copyright owner or its authorized agent has a good faith belief that use of
the material in the manner compiained of is not autharized by the copyright owner, its agent, or the law; and A statement
that the information In the notification Is accurate, and made under penalty of perjury, and, if an agent is providing the
notification, a statement that the agent is authorized to act on behalf of the owner of an exclusive right that is allegedly
infringed.
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ROBERT A. VANDERHYE

Atftormey at Law
B01 Ridge Dr.
McLean, VA 221011625
T703-442-0422
703-790-1070 (fhx)
ravan@uinavan.oom
November 15, 2006
51
Dr. John Barie
iParmdigms, LLC
1624 Frankiin Street. 7th Floor
Oakiand, CA 94612

RE: Tumitin.com; McLean High School
Dear Dr. Barvie:

| ropresont the Mcl.ean Committee for Student Rights (an unincorporated
associgtion of the Commonwealth of Virginia) made up of students at Mclean
High School [MHS] In McLean, Virginia, and individual members thereof.

As you are aware, freshman and sophomore studenta at MHS are — and in
the future all students will be- — required to submit unpublished manuscripts that
they create to your Tumitin® system. You then archive those unpublished
manuscripts in maching reedable form, and put them into a permainent database
of student authored documents. The archiving of these unpublished manuscripts
ia clearty copyright infringement. All of the students listed on the attached sheet
require that you stop aerchiving their unpublished manuscripts immedistely.

Your archiving of unpublished manuscripts is a clear violatian of §106 of
the Copyright Act [17 U. S, C,), and is not “fair use” under §107 of the Copyright
Act. This i readily apparent from the statutes themselves, and existing case
law. Al four factors that are typically considered in evaluating fair ues under
§107 indicate no falr use, You should already have grave concems In this area
because the very Foley & Lardnar legal opinion that you have poatsd on your
website — and refer to in many written and oral communications ~ statas those
concems. Page 7 of the web version of that opinion provides “The archival of a
submitted work Is perhaps the most legally senzifive aspect of the TURNITIN
system.” (emphasis added). In fact the very case cited by Foley & Lardner &t the
top of page 8 of the opinion — Harper & Row v Natfon Enterprises, 105 S, CL
2218, 471 U, 6. 530 (1086) ~ makes it clear that not only Is your archiving
“lagally sensitive®, It Ia clearly copyright infringement.

i\
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Dr. Barrie
November 15, 2008
Page 2

So that it s not an lesue In your futurs evaluation, | can assure you that
the fact that etudents at MHS are required ~ under penaity of getting a “zerg® on
a cless assighment — to submit manuacripts to your syatem s net an indication
that they are agreeing to your archival of thelr unpublished manuscripts. The law
in Virginia ~ and virtually everywhsre sise in the U, S. - Is that performing an act,
or sighing a document, under duress negates any legal valkiity of the act or
document. Duress Is found whenever there & axternal presaure and internal loas
of volition In responses to outside compulsion. “Duress may exist whether or not
the thraat is sufficient to overcome the mind of & man of ondinary courage, it :
being sufficient to conatitute duress that ane party to the transaction is provented
from exercising his free will by reason of threats made by the other and that the
contract is obtained by reason of such fact” 68 Michfe's Jurisprudence Duress
and Undue Influence, §§2-3 (Repl. Vol, 1985). The question of durees (8
evaluated in view of ail of the surrounding circumstances, including age.
capacity, situation, snd relation of the parties. Jacobs v Jacobs, 237 S.E.2d 124,
218 Va. 264 (Va, 1877).

Thera can ba no doubt that informing a minor at a public achool, which the
minor is required 1o attend and guarameed the right to attend by law, that she/he
wiil get zeroe on all class witing assignmenis uniess ha/she submits the
asslgnment to your service and allows you to convert har/his property to your
awn, Is duress. It ia clearly a wrongful act to require students to give up their
property (be i inteliactual or any other) in order to get the education they are
guaranteed by the Commonwealth of Virginia.! Each student'a free will s
completely destroyaed. Therefore this is 2 classic case of durees, and the fact
that the listed students will be submitting manuscripts o your eystem cannot be
considared by you as their agreement for you to archive their manuscripts and
infringe thair copyrights. o )

You consistantly argue that your sygtem and acts are appropriate as being
covered by the “fair uee” exception. As indicated above, an examination of tha
facts relating to your archiving in relation to existing law clearly llustrates thet is
incommect.

That your act of archiving student aubmissions is not “fair use® is
especially true since Tumitin® s taking unpublished manuscripts and in affiect
“publishing” them, Unpublished manuscripts hava a higher degree of protection

! Ay stated by the Supreme Court in Tisker v Des Motass, 393 U. 8. 503 (1957) “Tt can, hardly be aryoed
that cither students or tachers ahed their constitutional righes ... ez the schoothouss gates™, This inedudes
that thew rwnt be reqmired to give up parsonal propexty st school to be convertod to eucther’s nse. No ore
would kave a right tv make & student in 8 public high school in Virginia pay $5 to Coea Cola to gat lnto

- school every day, and intellectual property rights sre potenzially much maore vatuable.

{2
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Dr. Barrie
November 15, 2006
Page 3

under the copynight law?, as the first case clted by your atiomeys on the subject,
Harper & Row v Nafion Entemprises, supra, makes clear (even though your
attorneys ignored this aspect of Harper & Row In their opinlon). In Harper & Row
the Supreme Court found that the use of 300 words from an unpublished
manuscript of former president Ford was not “fair use” despfte the public intsrest
in dieclosing President Ford's analysis of workl events, Haiper & Row pointed -
out that under common law the “fair usa® dectrine had no relationship o
unpublished manuscripts, Even though a 1882 amendment to §107 (last
sentence) states that the fact that a manusoriot is unpublished does not alone
mean there can be no *fair use”, unpublished manuscripts are still given broed
protection. 8es Sundeman v Segiay, 142 F.3d 194 (4% Cir 1906), decided eix
years aftor the 1892 amendment to §107 and specifically diecussing it.

The first of the four fackors given In §107 Is “the purpose and character of
the use, including whether such use is of & commercial neture or is for nonprofit
educational purposes”. Even if you did not already admit at the MHS meeting an
October 18, 2006 that your purpose is commarcial, there would be no doubt that
itis. You make money by selling your services. One of the selling points you
ugs to entice and keep customers iz that your databaee of student submissions is
continuously increasing. The figures you used at the MHS October 168 mesting
were about 80,000 student papers added to your datebase every day, and likely
100,000 per day in the future. You are thus ciearly getting a commercial benefit
from etudents’ uripublished manuscripta that you archive,

The fact that your archived version of a student’s unpublished manuecript
is in machine readable form rather than in human reedable form dosa not provide
it with an exculpatory cheracter, A work ie transformative if it adds something
new to the original. Your use adds nathing. it merely changes how the work is
"fixed", that is on paper or in a machine. it is no different than if a copyrightsd
book were read on the radio. put in DVD form, of published in a different
lenguage. ltis the same work. 17 U, S, C. §101 defines “copios” protected
under the ight Act a8 material objects “in which a work is foced by any
methad now or later developed, and from which the work can be
perceived, reproduced, or atherwiss communiceted, sither directly or with the aid
of a machine or dovice.” Existence in a computer in machine readable form ia
clearly a copy under this definition. Mai Systems Corp v Peak Computer, inc.,
861 F.2d 511 (0™ Cir 1803); Advanced Computer Servs..of Michigan v Mai
Systems Corp., 845 F. Supp. 356 (E D va. 1984). : :

Therefore thia first factor cleatly indicates no “fair use™.

A nclnding the right by the awner not to publish at afl

[P
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“The second factor In §107 is the nature of the copyrighted work. As
indicated above since the students' works are typleally unpublished manuacripts.
they are entitied to a heightened iave! of protection. Harper & Row, supra.;
Sundeman v Segjay, supra. Further, many of the works have truly creative
expressions, lncludmgﬁcﬂonalaoeom poetry, and metaphor. Thus for this
reason too they sre entitied to a helghtenad level of protection. Gorman, Fact or
Fantasy? The Impligation for Copyright, 28 J. Copyright Soc., 560, 581 563
(19682). Therefore this factor clearty Indicates no “fair uss”,

The third factor In §107 ia the amount and substantiaiity of the portion
usad in relation to the copyrightad work ma a whole. You input the sntire work in
each case. Therefore this factor clearly indicates no “fair use”, :

The fourth factar in §107 is the efieut of the use upon the potential market
for or vajue of (two different criteris) the copyrighted work.

With reepect to “potential merket for", there can be no doubt original term
papers, research papers, and the like can be soid; but no onhe will buy &
plaglarized paper. For example, ibuytermpapers.com purchasses original high
school students' papers for cash. However, they check for originality. I they

check Turmitin.com, they wifl find R plagiarized, completely destroying its
marketability.

Also, newspapem and magazinas purchase articies from frealance writers
all the ime (as one of hundreds of examples tee www.undercover-
medicine.com), eénd have no sge requirement for the submitter. if a student
submita an unpubfished manuseript uged in a couree at MHB, or used a» the
basis for & derfvative work (specifically protected and authorized under §108(2)),
and that is checked against Tumitin.com, agan it will be found to have been
plagtarized, completsly destroying e markstabiiity. Your statement at the MHS
October 16 meeting that this iast scenario couid never happen is totelly
unconvincing. You have no positive knowledge of what present abliites
mageazines or newspapers have o use the student paper parts of your dainbase,
Ist alone what availability they might have in the future.

Further, If a student submits histher essay prepared for @ course at MHS

in the World Bank's essay contest, it will come back as plagnanmd and she/he
will have hachis eassy disqualified.

With respect to “‘vaiua of” the copyrighted work, the situsation is aven more
serious, College essays submitted by college applicants are commanly tun
through Tumitin.com (as Mrs. Strauss pointad out at the Qctober 18 MHS
maating). Thersfore If an MHS studant produces a derivative work from an
unpublished manuscript she/he produced in an MHS courae ~ @s he/she has

s
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every right to do ~ that is used as a college essay, it will be found plaglarized.
What chance does the student have of getting into that college then? Thus, not
only ia the "value of” the paper destroyed, there are potentially enormous o
congequential damages in the future, 1t is well known that getting into and
graduating from prestiglous colleges and universities greatly enhances one's
eamning abhity, thersfore there could be significant economic kes (perhaps even
hundrede of thoueands of doliare worth) from your archiving of a student’s
unpublished manuscript in this situation.

As yet another scenario related to the “value of” a copyrighted work,
consider the situation where s student st MHS tranefers to anothar high echool
next year, one that uses Tumitin®. The student wants to get on the school
newspaper staff at hisher new school and produces a derivative work from a
oourse work unpublished manuscript she/he created at MHS. The student
submits the darivative work for publication conskieration to the staff of the
newspaper at the new achool. The derivative work s run through your service,
and found plagiarized by compating it to the student’s own MHS manuegript.
The student then has no chance of getting on the ataff of the new schogl'e
newspaper, 8gain with potantial economic conasquences in the future.?

Therefore this fourth factor also clearly indicates no “fair use”.

We know from the published details of your contract with the University of
Maryland, and your statements at MHS on October 18, thet you have the
technical ability bhpurgo f shden rehiving

t'spapgroncewviewgd.mmana
ISIACNON I B NOCous: LY

. EES

Please provide me with your written asauranos, by

that you will procesd as requested in the preceding paragraph. Hf | have not
heard from you by then, | will assume you do not agree to proceed as we have
requested, and we will institute suit for copyright Infringement in the U. S. Dietrict
Caurt for the Eagtern District of Virginia, Alexandria Division. Since there will be
littgation if you do not comply it is necessary that you retain all attomey client
communications with respect to this or related matters (since you have walved

~ attorney client priviiege we will ba sntitied to see ail opinigns. notea of
convensations with your attorneys, etc.), and retain all e-mails, letters, reports,

¥ The fact that in these 'scenarios i MAY be possible ta somewhst mitigate the consequences by getting
more detafled information frem you, MHS, or other sources, is jrelevant. The first impregsion is tegative
and sy be trposeible @ racover iom.  Also, the otgemizntion may nevex cven dell the stwdem what
bappened, leaving no pessibility for mitigetion, Requiring the student to expiain the sinstion in advance
would also be impractice) end prejudicial, » .

(5
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computer discs, or other documents that in any way relate to the relationahip of
copyright t0 your services, and your technical abilities to do what we ask. if

~ [ltigation iz necesaary we will be seeking an injunction, statutory damages, costs,
and sttomey fees, all of which are provided for by the Copyright Act,

| look forward to heering from you.

 8incsrely,
Fobort A Vanderhye E‘ %z

Attachmont :

cc: Mrs. Jane K Strauss
Mr. Paul Wardineki

I

. p0B
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ATTACHMENT — LIST OF McLEAN HIGH SCHOOL STUDENT REQUIRING.

PURGING OF THEIR %Pu?éjguen MANI'J!scmP'rs WITHIN ONE WEEK OF

REDACTED
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