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 1 THE CLERK:  Calling Criminal 07-732, United States

 2 versus Barry Bonds.  

 3 Counsel, please state your appearance for the rec ord.

 4 MR. PARRELLA:  For the Government, Matt Parrella,

 5 Jeff Nedrow, and Jeff Finigan.  Good afternoon, y our Honor.

 6 MR. RUBY:  Good afternoon, your Honor.  Allen Ruby,

 7 for Mr. Bonds.  Mr. Bonds is present.

 8 MS. ARGUEDAS:  Good afternoon.  Cris Arguedas, also

 9 appearing for Mr. Bonds.

10 MR. CASSMAN:  Ted Cassman, also for Mr. Bonds.

11 MR. RIORDAN:  And Dennis Riordan, your Honor.

12 THE COURT:  Good afternoon.

13 THE COURT:  Okay.  This is our final pretrial

14 scheduling conference.  And I have a list of matt ers on my

15 agenda that I'd like to go through.  And then if there are

16 other things you'd like to raise, you may do so.

17 We are set to begin on March 2nd.  And I think th at

18 the suggestion that you jointly made at our last hearing -- it

19 was a good one, which is that the questionnaires be provided to

20 the jury panel the morning of March 2nd; that the  completed

21 questionnaires, then, could be collected by couns el and

22 reviewed; and then we would begin the actual  voir dire process

23 Tuesday morning.  So I think that makes sense, an d that's how

24 we would do it.

25 Now, you'll need to speak with David Weir, who is  the
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 1 jury commissioner, about the mechanics of the que stionnaires,

 2 because the panel -- they're lengthy.  And you've  said they can

 3 only write on one side.  So we're talking about a  lot of pieces

 4 of paper.  And Mr. Weir may have ideas about how he obtains the

 5 questionnaires, like who has to photocopy them an d give them to

 6 whom.  And I think he would like the answer to be  somebody

 7 gives them to him for the jury to fill out.

 8 And then, once they're filled out, a set will be

 9 given to counsel jointly.  And you can monitor on e another at

10 the machine, and make your copies, I think, and s hare them with

11 each other.  David's done more than -- making a l ot of copies

12 is the bottom line.  So if you guys can work with  him, figure

13 out how to make that easy for him to do.

14 MR. RUBY:  Sure.

15 THE COURT:  So you'll have all day Monday to look at

16 those things.  

17 And then we'll come in Tuesday morning and do the

18 voir dire.  This is, as you probably know, different from wh at

19 I normally do anyway in the  voir dire process.  So then the

20 oral  voir dire becomes a little different than the normal case.

21 And it would be my plan to really truncate the or al questions,

22 because we will have had so much information on t he

23 questionnaires.

24 I think it's still important for the Court to con firm

25 orally with everyone that the basic constitutiona l rights will
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 1 be recognized and followed, but in terms of all o f the detail

 2 in the questionnaires, I wouldn't anticipate myse lf going over

 3 that with the jury panel at any length.

 4 And also, we normally give counsel a very modest

 5 amount of time to ask their own questions on  voir dire.  And

 6 because of the questionnaires and the size of the  panel, it was

 7 my thought that time might be a little lengthened  in this

 8 instance.  So I was contemplating giving each of you an hour

 9 that you could use however you want.  It may not be necessary.

10 You may have so much information from the questio nnaires that

11 you don't feel the need to do that, but in the ev ent there are

12 follow-ups, it seems like that ought to be enough .  So that

13 would be my plan, is to give you each an hour.

14 I think -- I was talking with Mr. Weir last week.

15 And I think in terms of just the numbers that we may be

16 processing here, what we would do would be  voir dire in the

17 first instance -- enough people to make up the en tire panel

18 plus the alternates plus the total available pere mptory

19 challenges, which -- I had the number the other d ay.  It's 32

20 or something like that.  Ask questions of all of them.  Allow

21 challenges for cause to be made as to that initia l group.

22 Those for whom the challenges are granted would t hen

23 be excused.  And we would take in a new wave of h owever many we

24 needed to fill up that complement, and then ask q uestions

25 again.
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 1 Do you see what I'm saying?  It's different from how

 2 I normally do it, but I think, given the numbers that we're

 3 dealing with, it might be more sensible to do it this way.  I

 4 think this is closer to what some of the other ju dges do

 5 anyway.

 6 So if there are questions about that, you can ask  me

 7 or ask Tracy about it.

 8 MR. FINIGAN:  Jeff Finigan.  For the record, I don't

 9 know if you said this before.  Are you going to b e dark on

10 Fridays for this trial, like you typically are?

11 THE COURT:  Mm-hm.

12 MR. FINIGAN:  Okay.  Thank you.

13 THE COURT:  We'll be dark on Fridays.  Monday through

14 Thursday, 8:30 to 3:30.  We'll have a break in th e morning, and

15 a break in the afternoon, and a modest break for lunch, roughly

16 at noon.  So that's my plan.

17 And deliberating juries are allowed to deliberate  on

18 Fridays; we just don't take evidence on Fridays.

19 Yes.

20 MR. RUBY:  In respect to the questionnaires, if, as

21 sometimes happens, the questionnaires yield some dramatic cause

22 issue -- one of the jurors is kinsfolk of somebod y who's going

23 to be a witness -- how do you want to handle that ?  Or --

24 THE COURT:  It would seem to me that if there are

25 obvious things -- and I mean only obvious things -- we ought to
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 1 talk about that before we even get going, and let  them go right

 2 then.

 3 MR. RUBY:  Yeah.

 4 THE COURT:  I just don't want to have a lot of time

 5 spent on things that aren't that obvious off of t he papers, but

 6 sure.  Things that are clear challenge for cause,  we might as

 7 well just do that before we even have people come  in, rather

 8 than make them wait.

 9 MR. PARRELLA:  Along the same lines, your Honor, you

10 mentioned that you planned on truncating your own  oral

11 questioning of the panel.  I would just suggest, from having

12 done these cases in here before, that if, in the questionnaire,

13 there's some issue that's raised that is better a ddressed by

14 the Court, that you still be open to our suggesti ng that

15 perhaps it would be better addressed by the Court  than by

16 either side.

17 THE COURT:  Oh, I'll be happy to do that.  It's just

18 I would want you to let me know --

19 MR. PARRELLA:  Right.

20 THE COURT:  -- the areas that you're worried about,

21 because I may not be sensitive to them in the sam e way that you

22 are.

23 MR. PARRELLA:  We'll go through the questionnaires.

24 THE COURT:  Yeah.

25 MR. PARRELLA:  And we should know the 32 that we're
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 1 starting with -- is that correct? -- before we le ave with the

 2 questionnaires.  Is that --

 3 THE COURT:  Well, that's a good question.  I think

 4 the answer to that would be yes.  I think that th ey will be put

 5 in, in order, at some point.  Normally that happe ns right when

 6 they come in court, but I don't know any reason i t couldn't

 7 happen then.

 8 MS. ARGUEDAS:  Along the same lines, some judges put

 9 them all in order all the way, until the end.

10 THE COURT:  Yeah.  That's what I usually do.

11 MS. ARGUEDAS:  That's what we're talking about.

12 THE COURT:  That's what we're talking about.

13 MS. ARGUEDAS:  So that we know who the next person

14 coming in is.

15 THE COURT:  That would be the idea.  And I don't see

16 any reason why, at the time that you are given th e

17 questionnaires, they couldn't themselves --

18 MS. ARGUEDAS:  Yes.

19 THE COURT:  -- be put in order then.

20 MR. PARRELLA:  With a number on it that we can --

21 THE COURT:  Right, right.  I'll check with David Weir

22 after our conference here today.  If there's some  reason that

23 can't be done, I'll let you know; but that makes a lot of sense

24 to me.

25 You each have -- we've determined to have a jury of
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 1 12 members plus 2 alternates; so the Government h as 6

 2 challenges, the defendant has 10 challenges, and each side has

 3 1 additional challenge for the alternates.

 4 Now, the challenges for cause, as I've indicated --

 5 some of them you may want to do in advance.  Some  of them you

 6 will do as we go through the 32 group flights of folks.

 7 However, the peremptory challenges -- once we've got the 32

 8 folks who have passed for cause, the peremptories  would still

 9 be done on paper.  So I'll give you a sheet of pa per, and you

10 pass it back and forth for that.

11 MS. ARGUEDAS:  Your Honor, do you have a procedure

12 for a case like that, that has had so much public ity, so that,

13 if the follow-up questions either by the Court or  by counsel

14 are eliciting information that is publicity based , do you have

15 some plan for how we're going to do that?  Are we  going to do

16 that in some segregated way, so that everybody el se isn't

17 hearing what is perhaps misinformation from a jur or?

18 THE COURT:  That's a compound question.

19 MS. ARGUEDAS:  Yeah.

20 THE COURT:  The answer is no to a lot of the things

21 you said, which are like:  do I have a plan?

22 But it would be my thought generally when we hit

23 sensitive things of any stripe --

24 MS. ARGUEDAS:  Mm-hm.

25 THE COURT:  -- I'm happy to do it at side bar.  And I
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 1 usually tell the jurors in advance, "If there is an issue that

 2 you feel you'd be more comfortable talking about in private,

 3 you can come over to side bar.  You still have to  tell me and

 4 the lawyers about it, but it's less public than t he open

 5 court."

 6 So we will allow that to happen.  And if you feel

 7 like somebody's getting into the kind of publicit y you're

 8 anxious about, just let me know, and we'll do tha t.

 9 On the other hand, I think that we will not find any

10 jurors who have not been exposed to a good deal o f publicity.

11 MS. ARGUEDAS:  Right.

12 THE COURT:  So I'm a little less anxious about that.

13 As you say, if there's misinformation or somethin g you're

14 concerned about, we can do that.  

15 Mr. Riordan, were you scratching, or did you have  a

16 comment?

17 MR. RIORDAN:  You caught me scratching, your Honor.

18 THE COURT:  So that's  voir dire.

19 Anything else on that?

20 MR. FINIGAN:  Your Honor, Jeff Finigan, with another

21 question.

22 THE COURT:  Yeah.

23 MR. FINIGAN:  In the questionnaire that's been

24 submitted, your Honor, in the instructions sectio n --

25 I don't know if you have a copy of that in front of

                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR
                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court
                                             (415)  531-6587                                             (415)  531-6587                                             (415)  531-6587                                             (415)  531-6587



    11

 1 you.

 2 THE COURT:  I do.  Hang on.  Yeah.

 3 MR. FINIGAN:  The very last sentence of the first

 4 paragraph of the instruction section reads that t his

 5 questionnaire will not be made public.

 6 I just want to make sure that's a promise -- if w e're

 7 going to make it to the jurors -- that we can kee p.  Obviously,

 8 the rest of  voir dire is going to be in the public record.  I

 9 don't know if you're going to have requests for t hese

10 questionnaires or not.  I'm not asking that they be made

11 public.  I just don't want to make a promise to t he potential

12 jurors that cannot be kept.

13 THE COURT:  Well, Mr. Finigan, I am not certain about

14 the answer to your question.  With respect to que stionnaires

15 for jurors who were not selected, it is my unders tanding that

16 they will be destroyed, and that there's no publi c record

17 unless there's some issue or challenge for cause that's

18 disputed.  There might be some reason for that, I  suppose; but

19 generally, we do not retain the questionnaires fo r the

20 individuals who are not selected for the jury.

21 With respect to those who are selected, I believe  we

22 retain those questionnaires, because I can think of ways that

23 it might become relevant on appeal; but I don't k now about

24 whether those are necessarily made public, becaus e they do

25 contain -- some of them -- information that's rea lly quite
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 1 personal.

 2 MR. FINIGAN:  Right.

 3 THE COURT:  So I don't know the answer to that

 4 question.  So I'm glad you flagged that.  And we' ll have to

 5 figure out whether we can obviously say that.  As  long as we're

 6 on the questionnaire, there are disputes about th at.

 7 MR. FINIGAN:  Okay.

 8 THE COURT:  First, let me say I am relieved and

 9 gratified to see how much was agreed upon here.  This is the

10 most you folks have ever agreed upon; at least, i n my memory.

11 And with respect to the things that were not agre ed

12 upon, I'm willing -- I'm prepared to give you rul ings.  I am

13 looking, now, at the defendant's proposed additio ns.  You gave

14 me a separate document that had proposed addition s on it.

15 I am prepared to add the question that you've lis ted

16 as Question 1, concerning substance abuse.  I am not prepared

17 to add the questions that you've listed as 2, 3, 4, 5, -- 2, 3,

18 4, or 5.  I am prepared to add 6.  I am not prepa red to add 7.

19 And I am prepared to add the addendum to Question  43 that

20 you've requested.  And now, with respect to the G overnment's

21 two additional questions that it put on page 3 of  its letter to

22 me -- I am not prepared to add either of those.

23 So I'll be happy to hear any brief comments eithe r of

24 you wish to make, but that's my thought on the qu estionnaire.

25 MR. NEDROW:  We're prepared to submit.  Thank you.
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 1 MS. ARGUEDAS:  We are, too.

 2 THE COURT:  All right.  Thank you.

 3 The instructions you've both proposed -- basicall y,

 4 that the forms be used -- that's what we'll do.  And we can

 5 work on that.

 6 MR. RUBY:  Your Honor, there was one special

 7 instruction that the Government proposed --

 8 THE COURT:  Oh, yeah.

 9 MR. RUBY:  -- in respect to Count 11, the obstruction

10 count.  And it -- we won't argue about it now.  W e view it as

11 an attempt to amend the indictment.  And so we ju st wanted to

12 flag it.

13 And, assuming it will be a while before we instru ct,

14 we'd like to, in a reasonable time -- to submit a  paper to you

15 which sets out the basis for our objections.

16 THE COURT:  All right.  That would be fine.  

17 Where was that?  Was that in the pretrial memo?

18 MR. RUBY:  It was something we got on Friday.

19 MR. FINIGAN:  Your Honor, it's listed in the list of

20 instructions; but pursuant to your Order, we're t o provide you

21 with a disk with the actual hard copies, which I haven't made

22 yet, but will get to the Court shortly.

23 THE COURT:  So I actually don't have it, is what

24 you're saying.

25 MR. FINIGAN:  Right.  The lists are for all Ninth
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 1 Circuit model instructions except for the final s pecial

 2 instruction, your Honor, which --

 3 THE COURT:  Special Number 1, which I don't have.

 4 MR. FINIGAN:  Right.  

 5 -- we drafted and we will put that on disk for th e

 6 Court.

 7 THE COURT:  Have you seen it?

 8 MR. RUBY:  We've seen it.  That's what I was

 9 referring to.  It adds some -- 

10 THE COURT:  You know, I saw all of these materials

11 this morning, although I hadn't read about them e arlier.

12 Anyway --

13 MR. RUBY:  And it asks to add some uncharged

14 statements to the obstruction count; statements w hich are not

15 charged in Counts 1 through 10.

16 THE COURT:  We'll deal with it when the time comes.

17 MR. RUBY:  Yeah.

18 THE COURT:  The trial exhibits -- what I'd like is

19 that on the Friday before the Monday of trial, wh ich would be

20 Friday, February 27th, whatever exhibits you're p roposing, and

21 all of the -- all of the plaintiff's exhibits and  such exhibits

22 as the defendant knows it wants to submit -- he w ants to

23 submit -- be submitted to the Court on paper in b inders with

24 exhibit tabs.

25 Let me ask you this question.  When the time come s to
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 1 present the exhibit at trial, what is your plan?  Do you plan

 2 to have it on computer disks?

 3 MR. PARRELLA:  We will have, obviously, some paper

 4 documents; but we will also have it in the comput er systems, so

 5 it will be called up.  You know, our plan would b e, once the

 6 item of evidence is entered, although we may -- w e would then

 7 make it available to the jurors and the whole cou rtroom.  

 8 There may be times when, in order to expedite thi ngs,

 9 we have it on the computer system, so the defense  and the Court

10 can see it without having to pass around the actu al volume.

11 THE COURT:  What I would like with respect to paper

12 is I want a binder that has all the exhibits on p ieces of

13 paper.

14 MR. PARRELLA:  Yes.  We will do that.

15 THE COURT:  And I think it's useful for the witness.

16 Although you can use your discretion on that, it' s helpful to

17 have binders that have all the exhibits in them; but if you

18 feel like it's easier to do it witness by witness , you can do

19 it however you like.

20 Ms. Sutton does not need a separate set for herse lf

21 of copies.  So whatever the originals are, once t he trial has

22 ended, those originals then need to be given to T racy.

23 MR. PARRELLA:  Okay.

24 THE COURT:  Okay?

25 Now, you both indicated --
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 1 Mr. Ruby, did you have something?

 2 MR. RUBY:  No.  We'll also have paper exhibits, and

 3 do as your Honor says.  And we'll also have a har d drive with

 4 exhibits loaded into that; except -- unless somet hing comes up

 5 at the last minute.  And we'll do what you just s aid.

 6 THE COURT:  Okay, all right.  And then the other --

 7 one other issue is that when last we met, we talk ed about the

 8 conduct of the trial itself, and how there will b e, to the

 9 extent that there's an audience for it, a feed of  the audio and

10 visual into the Ceremonial Courtroom as well as i nto the media

11 room on the first floor.

12 And then you both indicated, I think, in your let ters

13 to me that you did not object to providing the me dia with

14 copies of exhibits once they're admitted into evi dence.  Is

15 that right?

16 MR. RUBY:  Yes.

17 MR. PARRELLA:  That's correct.

18 THE COURT:  All right.  And what I will do is figure

19 out how that happens.  Whether it happens by Xero xing or

20 photocopying, or whether it happens with -- in a -- if there's

21 an easier electronic way to do it, I do not know;  but I take it

22 it's agreeable to you either way.

23 MR. RUBY:  Yes, it is.  And if -- if it turns out the

24 simplest thing is for us to just bring an extra s et of copies,

25 please tell us.  I'm sure we're all glad to do th at.  There are
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 1 enough copies.

 2 MR. PARRELLA:  We could do that as well.

 3 THE COURT:  That has a certain surface appeal to it.

 4 MR. RUBY:  Primitive, but --

 5 MR. PARRELLA:  Media room or something.

 6 THE COURT:  You can figure out how to do that then,

 7 but I do -- we have certainly received inquiry.  And I know

 8 that would be welcome to the people who are follo wing this.

 9 Let me ask this question.  We -- the charges in t he

10 case center on the grand jury testimony.  And, as  I understand

11 from reading your papers, there may be references  to grand jury

12 testimony of various other witnesses as well; but  at least with

13 respect to Mr. Bonds, how do you plan to get the grand jury

14 testimony into evidence?

15 MR. PARRELLA:  Well, we've communicated with the

16 defense.  And in a preliminary -- for a prelimina ry matter, I

17 believe the actual foundation -- in other words, the ability to

18 put the document into evidence before the Court - - will either

19 be stipulated to, or we'll arrive at some agreeme nt on it; but

20 is the Court asking about how are we going to com municate that

21 to the jury?

22 THE COURT:  Yes.

23 MR. PARRELLA:  In other words, question-and-answer

24 format?

25 THE COURT:  "How do you plan to communicate it to the
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 1 jury?" is my question.

 2 MR. PARRELLA:  Right.  I would suggest that we do it

 3 once more in a question-and-answer format, where we -- last

 4 perjury trial we did here, we did that, where mem bers of the

 5 Court staff actually, after the document was put into evidence,

 6 sort of play-acted and read the questions and ans wers.  And I

 7 think that was effective, and it saved time, and it got the

 8 full document before the jury.

 9 THE COURT:  All right.  Have you thought about this?

10 MR. RUBY:  Not about that part of things, your Honor.

11 There may be issues.  There may be 403 issues.  T here

12 may be other things we'll ask you to take up befo re any part of

13 the grand jury testimony is offered; but I'd like  to, if it's

14 all right, think about what they just said.

15 THE COURT:  Okay.

16 MR. RUBY:  Once you've ruled on whatever there might

17 be to rule on as a way of doing -- we'll talk abo ut that.

18 THE COURT:  All right.  Well, let me tell you this.

19 It's my view that, given that certain questions a nd answers

20 have been isolated in the transcript as the basis  of the

21 charges in this case, it's important for the tria l jury to have

22 the full context of the testimony.  So it would b e my thought

23 that they should hear everything that was testifi ed to, unless

24 there are specific objections for specific reason s to various

25 parts of it; but in general, I think the whole th ing ought to

                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR
                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court
                                             (415)  531-6587                                             (415)  531-6587                                             (415)  531-6587                                             (415)  531-6587



    19

 1 come in.

 2 One question is:  what does "come in" mean?

 3 I think "come in" means they hear it; but what is

 4 your thought about the transcript?  Should it com e in as well?

 5 MR. PARRELLA:  Could we have one moment, your Honor?

 6 THE COURT:  Mm-hm.

 7  (Discussion off the record) 

 8 MR. PARRELLA:  I think, your Honor, in a prior trial,

 9 we -- and I was conferring with Mr. Nedrow on thi s, because I

10 couldn't recall.  We marked the transcript, but i t was not

11 actually accepted into evidence, and it did not g o back to the

12 trial jury.  And so there, the evidence of the te stimony was

13 just read to them.  And we would suggest that her e as well.

14 THE COURT:  Okay.

15 MR. RUBY:  And if it is read, then I think there's no

16 need to give a transcript, too.  It ought to be o ffered to the

17 jury in one form or the other.  And so if what's finally

18 adopted is to read the testimony, then I agree; m ark a copy of

19 it as part of the Court's record, but I wouldn't envision that

20 the transcript would go back in the jury room as well.  

21 THE COURT:  All right.  I think you both just said

22 the same thing, but I mean, I'm willing to work w ith you and do

23 it however seems fairest; but I think that's what  we did

24 before.  And that's what seems fairest to me; tha t, you know,

25 if we had tape-recordings that are played, for ex ample, and if
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 1 there's a transcript made to make it easier to un derstand the

 2 tapes, the tapes are the evidence; not the transc ript.  So I

 3 think it would be the same thing here -- would be  what they

 4 hear.

 5 In terms of who reeds it -- I'll think about that .

 6 It so happens that the last defendant we had this

 7 issue arise with was a woman.  And I had female s taff.  And it

 8 all worked out evenly.  I still have female staff .  And I think

 9 that might be awkward.  So we'll just have to fig ure out how we

10 do that.  

11 But, Mr. Ruby, if there are portions of the

12 transcript that you feel we need to -- we need to  excise or we

13 need to alter in some way because it doesn't belo ng in this

14 trial, I'd appreciate knowing that before the tri al starts, so

15 we can get some of that out of the way before we get going.

16 MR. RUBY:  All right.  Thank you, your Honor.

17 THE COURT:  There were a couple of things mentioned

18 in the Government's pretrial memo.  The Governmen t has

19 requested that witnesses be excluded, except the Government's

20 designated agent.  And I will issue such an Order , with the

21 exception, of course, of experts who may sit in i f they want

22 to.

23 The Government raised the question of Mr. Anderso n.

24 What is your plan on that?  Would you wait until the trial?  Is

25 that your plan?
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 1 MR. PARRELLA:  Yes, your Honor.

 2 THE COURT:  Okay.  That's what we'll do.

 3 MR. RUBY:  Well, I'm sorry, your Honor.  We had asked

 4 that whatever is done in respect to Mr. Anderson not be done in

 5 front of the jury.

 6 THE COURT:  Oh, no, no.  Exactly.  I wouldn't --

 7 well, we'll talk about that.  It is -- it is not my thinking

 8 now that it would happen in front of the jury, bu t my guess --

 9 I guess my real question is:  are we going to go through this

10 before we start the trial, or are we going to go through it

11 after the trial has begun?  And you've called him .  And I take

12 it your plan would be the latter.

13 MR. PARRELLA:  And I think there are actual reasons

14 for that, in that there may be -- going from the history of the

15 case, there may be a situation where there's -- a  contempt

16 issue arises.  And we feel that there can't be an  anticipatory

17 contempt.  And if the person is called -- should be called to

18 trial.  So we would like to do that.

19 On the issue that was just discussed about whethe r it

20 is done in the front of the jury or not, we would  like to be

21 heard on that at the proper time.  We don't need to, I think,

22 army through today, but we're not of that opinion  that it

23 should not be before the jury.  So --

24 THE COURT:  Mr. Ruby.

25 MR. RUBY:  Well, we respectfully ask that this be
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 1 done before jury selection; I mean, we do it duri ng the trial.

 2 Among other things, the opening statements might be different,

 3 depending upon people's expectations as to whethe r this witness

 4 testifies or not.  

 5 And if the Government's suggesting we wait until --

 6 what? -- the second week of trial, or after openi ng statements,

 7 that -- I mean, that doesn't seem --

 8 THE COURT:  Well, there's another problem, too, which

 9 is that there are a number of evidentiary motions  pending.  I'm

10 prepared.  And I will, later today or tomorrow, I  guess, rule

11 on them.

12 I've been waiting on your Daubert papers, which I

13 think are set to come in tomorrow; but some of th ose rulings

14 would be conditional on testimony coming in or no t.

15 Prior to opening statements, we probably need to know

16 if that's -- if those materials are coming in or not, because

17 if you say they're coming in and they don't come in because

18 there's no foundation for them, that could be a p roblem.

19 So your suggestion, then, is that we determine in

20 advance whether Mr. Anderson plans to testify.

21 MR. RUBY:  Before jury selection.  Yes.

22 And before jury selection is a recognition that t here

23 will be a lot of public attention on that hearing , as there are

24 on other hearings.  And if there's some part of t hat that

25 particularly impresses itself upon the jury pool,  it would be
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 1 better to know about that when we -- before we se lect a jury

 2 rather than afterwards.

 3 THE COURT:  What do you think about that?

 4 MR. PARRELLA:  Well, I would just say I'm not aware

 5 of any authority for doing that.  And if you find  --

 6 THE COURT:  I haven't found any authority, period.

 7 Mr. Parrella, can you find me a case where somebo dy's been

 8 imprisoned for a year during grand jury proceedin gs, and then

 9 is called to testify at a subsequent trial, and i s put in jail

10 again?  Have you ever had found that?

11 MR. PARRELLA:  No.  No, your Honor.

12 THE COURT:  Neither have I.

13 MR. PARRELLA:  We don't have cases on all fours like

14 that.  

15 However, there are cases where witnesses are call ed

16 to testify at trial, take the Fifth, are immunize d, and then

17 refuse to testify; all happening before the jury.

18 So at least on some portion of this situation, th e

19 cases are similar.  So I just think that doing th is before the

20 trial is not addressing the issue the way it shou ld be.  This

21 witness was subpoenaed for trial.

22 THE COURT:  I'll tell you what.  I'll tell you what.

23 We can do a belt-and-suspenders, if you like, whi ch is:  we can

24 hold the hearing prior to the jury selection, and  find out if

25 Mr. Anderson plans to testify.
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 1 Assume for a moment -- I mean, he could say "Yes"  or

 2 he could say "No."  Let's say for a moment he say s "No."  That

 3 would guide at least what the opening statements may or may not

 4 include.

 5 And then if you feel that there's some issue of

 6 anticipatory-ness about that that would require t hat he be

 7 called again during trial, you could do that duri ng trial; not

 8 necessarily in front of the jury, but during the trial.  And

 9 make sure that the --

10 MR. PARRELLA:  Mm-hm.

11 THE COURT:  And make sure that his decision hasn't

12 changed; but I agree that we need to know prior t o opening

13 statements whether he's planning to testify.

14 MR. PARRELLA:  Well, if I'm reading the Court

15 correctly -- and based on tentative ruling, the s ort of

16 conditional nature which you just laid out -- I w ould imagine

17 that the ruling would be something along the line s of excluded

18 unless this -- unless --

19 THE COURT:  Unless there's a basis or for it.

20 MR. PARRELLA:  -- unless there's some other

21 testimony.

22 So I don't know.  I think that gives everybody en ough

23 notice to proceed, but maybe on this particular g rounds, we

24 could think about this a little bit, and either s chedule

25 another appearance before the Court, or submit so mething before
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 1 the end of the week, or something, on just -- jus t on the

 2 pretrial appearance of Anderson.

 3 THE COURT:  Why don't you talk to each other?  See

 4 how you want to do that.

 5 But I think we should have a hearing prior to the

 6 commencement of jury selection.  So that would me an, like,

 7 during the week of -- what is it? -- February 22n d, the last

 8 week in February --

 9 MR. PARRELLA:  Next week.

10 THE COURT:  -- next week, to get that straightened

11 out as much as we can.

12 MR. NEDROW:  Your Honor, before we move on, if I

13 may -- just if it were to come to pass that heari ng were to

14 occur, we would ask the Court to order Mr. Anders on to be here.

15 Subpoenas from March 2nd.  And he's actually said  he's not

16 going to respond to the Government's subpoena.  

17 So, in other words, we would ask that the Court o rder

18 Mr. Anderson to be here as a part of whatever sch eduling is set

19 up.  We'll submit an order if it's going that way .  

20 I just want to alert the Court to Mr. Anderson.

21 Though he's been served with a subpoena, he's not  going to

22 respond to the subpoena.  There's a mechanical pr oblem in terms

23 of him getting here and coming in.

24 THE COURT:  Well, you'll just have to do what you

25 have to do, but my suggestion is that we figure o ut among
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 1 counsel and with the Court when we would like to have this

 2 preliminary hearing that we're talking about.  An d then the

 3 next step would be to make sure that Mr. Anderson  was

 4 available.

 5 MR. NEDROW:  Okay.

 6 THE COURT:  He has counsel?

 7 MR. PARRELLA:  Yes, your Honor.

 8 THE COURT:  The next point in the Government's brief

 9 was a concern about witnesses from out of state b eing recalled

10 at the behest of defendants, and who should pay f or that.

11 I am not going to order in advance that a recalle d

12 witness be paid by the defense.  We'll just deal with that when

13 the time comes.

14 And it was okay that you didn't submit  voir dire

15 questions, because we do have a question.  There were some

16 points raised in the defense brief which were ant icipated as

17 areas that may become of concern, but were not fr amed as

18 immediate motions in lim.  And I don't see that I can rule on

19 any of these at this time, because nothing has ha ppened.

20 MR. RUBY:  Your Honor, we're not asking for a ruling.

21 We'll -- I mean, there may be many issues or none ; but whatever

22 issues there are, we think we're now at a point w here most of

23 them -- the Court would want some context and we' d want some

24 context.  And it's our intention, if we see an is sue coming up

25 down the road, to try to give notice and present it to the
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 1 Court in a seasonable way to take it off.

 2 THE COURT:  That would help.

 3 MR. RUBY:  None of these things, in our view, need to

 4 be ruled on now.

 5 THE COURT:  Okay.  All right.  We also have Daubert

 6 issues which the Government has briefed.  And I'm  expecting

 7 I'll get briefs from you tomorrow.

 8 MR. CASSMAN:  Yes, you will, your Honor.

 9 THE COURT:  Okay.  And in that connection, we'll see

10 what the expert testimony is likely to cover.  An d, to the

11 extent there are lay witnesses whose testimony wo uld be offered

12 as a predicate or foundation for the experts, I w ill consider

13 that as well in light of some of the issues that have been

14 raised in the papers of the parties so far.  I ma y require

15 offers of proof concerning what the lay witnesses  might or

16 might not testify to prior to making any final de cisions on

17 that, but that would be clear in my Order.

18 MR. PARRELLA:  Your Honor, that's on the lay witness

19 opinion, or the lay witness sort of factual under pinnings for

20 others' opinions?

21 THE COURT:  Right.

22 So that's what I have.  

23 Are there other issues we need to address today?

24 MR. RUBY:  Your Honor, I had suggested to the

25 Government some procedures about notifying each o ther about
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 1 witnesses.

 2 THE COURT:  Okay.

 3 MR. RUBY:  I think, just in the crush of getting all

 4 the paperwork done, we didn't have a chance to ge t back to each

 5 other.  Could I be excused for a moment to talk t o Mr. -- maybe

 6 that's something we can solve in 30 seconds.

 7 THE COURT:  Of course.

 8 (Discussion off the record.)

 9 MR. RUBY:  We've agreed, your Honor, that the

10 Government will -- when they're putting on their case at the

11 end of one court day, they'll tell us who their w itnesses are

12 for the next court day.  And since we're not in s ession on

13 Friday, by two o'clock Friday, they'll let us kno w who the

14 Monday witnesses are.  And when we're putting on our case,

15 we'll do exactly the same.

16 THE COURT:  Is that agreeable?

17 MR. PARRELLA:  Yes, your Honor.

18 THE COURT:  All right.  Anything else?

19 MR. PARRELLA:  Not from the Government.

20 MR. RUBY:  I don't think so, your Honor.

21 THE COURT:  All right.  Thank you.

22 MR. PARRELLA:  Thank you, your Honor.

23 (At 4:15 p.m. the proceedings were adjourned.)

24

25
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