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THE CLERK: Calling Civil Case 06-1791, In re:

National Security Agency Telecommuncations Record s Litigation.
And this matter is in reference to 07-109, Al-Har amain Islamic
Foundation versus -- it's now Obama, et al.

MR, ElI SENBERG Jon Eisenberg, for the plaintiffs.

THE COURT: Good morning, Mr. Eisenberg.

MR El SENBERG Good morning, Judge. With me today |

have Steven Goldberg, and William Hancock also.

THE COURT: Good morning.

MR, GOLDBERG Good morning.

MR, COPPOLI NO  Anthony Coppolino, with the United

States Department of Justice, Civil Division. Wi thmeis
Alex Haas, also of the Justice Department, Civil Division, and
Tim Stinson, of the Office of General Counsel of the National
Security Agency.

THE COURT: Very well. Good morning, Mr. Coppolino.

Well, the first matter that we have to discuss is
status of these proceedings in view of the Govern ment's notice
of appeal. How do you intend to proceed, both of you, in
connection with the notice of appeal that's been filed?

MR ElI SENBERG Mr. Coppolino.

MR, COPPCLI NO Your Honor, | think, as we had

indicated in our papers, we would request that th e Court enter
a stay of proceedings, pending appeal. We have f iled that
motion. And I'm certainly prepared to address th at today.

the
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| would also ask if the Court would consider
shortening time, so that if you'd like further br
particular motion, that we could do so in an expe
fashion, but that's, | guess, my first most direc
your question.

THE COURT: Mr. Eisenberg.

this morning is the effect of the notice of appea
filed on Friday. It has no effect whatsoever for
proceedings before this Court, unless your Honor'
January 5th, 2009, was appealable. A notice of a
from a nonappealable order does not divest this C
jurisdiction.
So the question today we, | think, must address i

was the Order of January 5th appealable -- direct

management conference statement. And | can brief
what the arguments are. There are three theories
appealability that the Government has suggested.

One is a collateral order theory of appealable, w
is an exception to the final judgment rule.

The second is mandamus.

The third is something that only appeared in the

management conference statement they filed yester

iefing on that
ditious

t response to

MR El SENBERG Judge Walker, the threshold question

| that was
purposes of
s Order of
ppeal taken

ourt of

S.

ly appealable?

THE COURT: And how are we going to address that?

MR. ElI SENBERG We have addressed it in our case

ly summarize
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have not yet had a chance to address to the Court
U.S. Code Section 1292(a)(1), an injunction order
appealable. So | guess I'll start with collatera
Plenty of case law says that the portion of your
Honor's Order of January 5th denying the motion t
not appealable as a collateral final order, becau
can be reviewed on appeal from a final judgment.
the portion of your Order of July -- January 5th

addressed the 1806(f) motion.

There are two reasons why the ruling on the 1806(

motion is not appealable. The second -- the firs
Order is enmeshed with the merits of the case. |
collateral.
One of the merits issues in this case is whether
not our clients were unlawfully surveilled. That
that will be decided on the 1806(f) motion, or at
how we propose it be decided. The order's not co
that in that respect.
The second reason is that it's not final. And by
that, | mean it's not what the case law calls "co
doesn't conclusively resolve the issue that the G
concerned about: disclosure of the document.
The reason why it doesn't conclusively resolve th
issue is because this Court has not yet ordered d

the document.

, Which is 28
which will be

| final order.

o dismiss is
se the issue
Let's go to

, Which

tis that the

t's not
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This Court has ordered the Government to consider
declassifying some or all of the sealed document, some or all
of the Government's submission -- sealed submissi ons, and then

report back to the Court in 45 days.

Pardon me.

If the Government decides to declassify, say, cer tain
portions of the sealed document, redact portions that might
mplicate national security, and only declassify portions that
would enable -- would assist in our showing of st anding,
without compromising national security, there wil | be no order
of disclosure by this Court -- of involuntary dis closure.
There will be nothing to appeal under the collate ral order
rule.

Our suggestion, which I'll get to in a moment, is
that we should wait those 45 days, and see what t he new -- the
new president and the new president's Department of Justice do

about the matter of declassification.
So that is why the order is not appealable under the
collateral order doctrine.

Mandamus is our second argument. It's appealable

under the mandamus doctrine. Mandamus is not an appeal.
Mandamus is a writ petition to the Ninth Circuit. They have
not filed a petition for a writ of mandamus. Unt il and unless
they do, that doesn't get them an appeal in the N inth Circuit

and a stay of further proceedings in this court.
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And then, finally, it's the matter of the injunct
which, as | say, unfortunately, | haven't had a c
address, because it was only brought up yesterday
the theory of appealability in the Government's ¢
conference statement.

So what's the law on the appealability of an orde
an injunction? This is -- 1292(a)(2) authorizes
appeal from interlocutory orders, quote, "grantin
modifying, refusing, or dissolving injunctions, o
dissolve or modify injunctions."

Your Honor's order of January 5th does not purpor
issue an injunction of any sort, but that's not t
story. The question is whether or not it has the
effect of granting an injunction. There are thre
must be present to have that practical effect.

The order must be directed to a party. It must b
enforceable by contempt. And it must be designed
protect some or all of these substantive reliefs
complaint in more than a preliminary fashion. An
briefly for the record give you quotes to the pri
says that. It's United States versus Cal Al nond,
3d. 999 at page 1009, Ninth Circuit, 1996.

In contrast, an order is not appealable as an

injunction if it merely regulates the conduct of

litigation. For example, discovery orders which

ion,
hance to
afternoon as

ase management

ras
a direct
g, continuing,

r refusing to

tto
he end of the
practical

e factors that

to accord or
sought by the
d I'll just

mary case that

I nc., 102 F.

the

do not grant

Lydia Zinn, CSR, RPR,
Official Reporter - U.S. District Court
(415) 531-6587




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

or withhold substantive relief.

Begging your Honor's pardon, a couple more citati

ons

for that proposition. Gon versus First State I|nsurance

Conpany, 871 F. 2d. 863 at 865-866, Ninth Circuit, 1989.

And

Tenkku versus Nor mandy Bank, 218 F. 3d. 926 at page 928, Eighth

Circuit, 2000.
So let's look at the third of those elements
designed to accord or protect some or all of the
relief sought by a complaint in more than a preli
fashion. Your Honor's January 5th order does not
plaintiffs any substantive relief at all, nor doe
the substantive relief they seek. It merely assi
plaintiff in making their showing of Article IlI
enabling the plaintiffs to use a sealed document
standing.
It regulates the conduct of the litigation by
prescribing procedures to facilitate the showing
It is like a discovery order. It is not appealab
injunction order.
Also, it's not directed to a party, which is one
the other elements in an appealable injunction or
only -- well, it is directed to a party.
THE COURT: You're saying it's not directed to the

plaintiffs, so it's got to be -- (indicating).

MR, El SENBERG Your Honor, that's only half the

substantive
minary
accord

S it protect
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standing, by
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story.
THE COURT: |see. Allright. Well, tell me the
pther half.
MR ElI SENBERG Here's how it's directed to the
defendants. It tells them to, number one, arrang
foreign security officer to make the sealed docum
to the Court.
| presume that's already been done, because the
deadline for that was two days ago -- January --
ago: January 20th, | believe. It's done. No co
the Government about that.
Secondly, it orders the Government to arrange for
three of plaintiffs’ attorneys to apply for Top S
security clearances. That's in process. We have
three of us -- myself, Jon Eisenberg, Steven Gold
Ashlee Albies -- have submitted applications. We
interviewed by the FBI. The FBI has been intervi
neighbors, our friends, or co-workers, our employ
to the past ten years. The best | can tell, thos
investigations are well on their way. No complai
Government there.
Finally, the third thing: the orders for the
Government to determine whether or not any or all

these documents should be declassified. The Gove

us they are doing that. No complaint there.

e for the

ent available
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The only thing the Government is complaining abou
action by this Court deciding the case. That's w
complaining about. Their argument is an argument
before. You may not decide this case unless we a
surveillance in this case.

That is not action -- an order of action directed
a party. That is action by this Court. So whate
complained about -- the Government -- in this Ord
Order directed to the party. Whatever is directe
party -- to them, the Government -- they are comp
So | can't imagine how it could possibly be appea
injunction order. A very long-winded explanation
apologize, of a very critical issue.

Is your Honor's January 5th Order directly
appealable?

The answer is no. And the cases say -- and I've
it in our case management conference statement --
appeal from a nonappealable order does not divest
Court of jurisdiction.

THE COURT: Very well. Mr. Coppolino.

MR COPPOLI NO. Good morning, your Honor.
Your Honor, | guess first, if you just permit me
observation, because we've had some contentious a

the past year -- you and I. And | just wanted to

couple of points.
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11

One is I'm not here to reargue my case that you r

upon -- the issues that you've ruled upon. I'm n
argue that the Court was wrong. I'm not here to
Court. | have great respect for your Honor. | h

understand that. And you need not find this --

THE COURT: Well, I hope | don't annoy you, either.

MR COPPOLI NO You do not. You do not.
It is a high honor and distinct privilege to prac
n front of you. | just wanted to make a point;
at this stage we are at -- at irreconcilable logg
that the proper approach for the Court would be t
case for review; or to at least grant stay pendin
we seek review.
We've set our arguments forth at some length in o
stay papers. And | don't intend on really reiter
those arguments, unless you would like me to; but
standpoint, the issue is a fairly straightforward
We believe that we have a successful privilege
assertion in this case that has been upheld by th
Circuit, and that the Court should not proceed to
procedures held to preémpt it where the disclosur
privileged information would be at risk or requir
believe it would be in further proceedings, and,
circumstances, that the prudent course for the Co

all concerned would be to ask the Ninth Circuit t

uled
ot here to
annoy the
ope you

tice
that we feel

erheads, and
o certify the

g appeal while

ur
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12

matter before we go down a process that could qui
of control, and lead to things that | don't think
and certainly not the Government -- would like.
We think there are serious and novel questions
presented. | think the Court itself has recogniz
we do believe that there's a very serious potenti
destruction of our privilege, if not an outright
the privilege, if you were to grant access to inf
the plaintiffs' counsel.

Now, Mr. Eisenberg specifically addressed a few
moments ago the issue of whether or not the Order
appealable, and whether there is jurisdiction in
appeals.

And my first argument in response to that,
Judge Walker, is that we are not here today raisi
addressing the argument of the jurisdiction of th
appeals, nor arguing that you have been divested
jurisdiction.

We are here simply seeking a stay of proceedings
the District Court, pursuant to the standards set
Ninth Circuit case law for injunctive relief. As
in our papers, we think that the proper place in
instance for the jurisdiction of the court of app

addressed is in the court of appeals. And we ass

of the plaintiffs' comments, that they intend to

ckly spin out

the Court --

ed that. And
al for risk of
abrogation of

ormation to
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the court of
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13

urisdiction of -- the court of appeals’ jurisdic
as they -- as soon as possible, and argue to the
appeals that this is not an appealable order.
It's -- that's, | think, the proper forum to addr
these issues. And, of course, if they're to be a
District Court, we could also seek to address the
pur -- in the stay motion that we had presented i
that.
MR, COPPOLI NO I'm sorry, your Honor.
THE COURT: Obviously, it would be a different
procedure or posture, but you could ask the court
for a writ of mandamus to direct this Court to st

proceedings.

We could seek a writ of mandamus and a stay, pend
THE COURT: Right.
MR COPPOLI NO I think I'm correct; the rules
require we seek a stay from the District Court, a
we ask the court of appeals for a stay.
The mandamus issue would go to, | think, the ulti
relief we would seek on appeal. And thatis a de
that the Solicitor General would make as to wheth

to press that particular grounds for reversing th

Order. And | have to leave that to the Solicitor

tion as soon

court of

ess
ddressed in
m further in

n response to

THE COURT: Of course, you could do the same thing.

of appeals
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MR COPPOLI NO. We could seek a stay, pending appeal.
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14

make that determination.
| can address the arguments that Mr. Eisenberg ha
made with respect to collateral order, and the is
njunction, but | -- | am happy to do that if you
hear me; but | don't really think they're relevan
this question if the matter is on appeal. In ord
the status quo and the jurisdiction of the court
seems to me that you should either certify or gra
that the court of appeals could consider this iss
jurisdiction.
If we lose, it will be back.
If we prevalil, then the issue of divestiture of t
Court's jurisdiction to proceed will be ripe for
consider, and the appeal will go forward.
And so, however you wish to proceed. | can -- |
address collateral order. | can address our view
injunction issue if you would like, but | don't t
relevant to the question of a stay.
THE COURT: Well, it does seem to me that
Mr. Eisenberg has made a compelling presentation
notice of appeal is a nullity, and that itis a n
it's been taken from a nonappealable order.
Now, what he has not addressed -- and what | thin
in fairness both to the Government and to the pla

should consider -- is whether or not the Governme

sue of

'd like to

t to simply
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pbtain an interlocutory appeal under Section 1292 (b) is
appropriate; and secondly, if 1299(b) interlocuto ry appeal is
appropriate, whether, in the meantime, the Govern ment should --
or the Court should stay these proceedings; but i t does seem to
me that the notice of appeal that you have filed is from a
nonappealable order. And that would not divest t his Court of
urisdiction.

MR COPPOLI NO And again, your Honor, I'm not here

arguing that, as a legal matter, you have been di vested. That
is not the issue that I've raised for -- in our s tay motion.
And that is ultimately a question, | think, for t he Court.

THE COURT: | suppose if you haven't raised that
issue, then | shouldn't even tarry on it. | shou ldn't even
consider the possibility that there's -- that jur isdiction of
this Court had been divested.

MR, COPPOLI NO  Well, | am asking the Court to stay
its hand, assuming it has jurisdiction. And if t he court of
appeals were to determine that the Court's jurisd iction has not
been divested, | mean, my assumption is --

THE COURT: Well, wait a minute. Hold on a second.

MR COPPOLI NO Mm-hm.

THE COURT: You're asking for a stay without a
consideration whether or not there is a viable ap peal.

MR. COPPOLI NO What I'm saying, Judge Walker, is

that the existence of whether or not a --
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THE COURT: Shouldn't --

Let me finish.

MR COPPOLI NO Okay.

THE COURT: Shouldn't we proceed under 1292(b), if
that's your position?

MR, COPPOLI NO First of all, | do agree that we

should discuss the 1292(b) issue. And I've separ ately moved
for that; but before | get to that, | guess the w ay | look at

t is that the -- we certainly could argue today that you're
divested of jurisdiction, because there is proper grounds for
an appeal under 1291 or 1292(a)(1); but I think i n the first
instance, the question of the appellate court's | urisdiction
needs to be decided by the appellate court. And they're going
to challenge that. And so once that issue is res olved, we will
then know whether you have been divested of juris diction or
not.

We're certainly here -- we're not here agreeing w ith
their argument that this appeal is -- this notice of appeal is
a nullity. On the contrary, we are confident tha titis
appealable; that your order is appealable. And | could discuss
the issues. | could discuss the reasons why, if you want to
evaluate our position on that in connection with whether the

matter should be stayed.

THE COURT: It would be helpful. It would be

helpful --
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MR. COPPOLI NO Right.

me to take a position; but it does appear to me,
presentation that Mr. Eisenberg has made and my o
the law, that the appeal as a right is not approp
because we do not have a final judgment or other

order.

I'm not saying to you "Reargue my case," but | ju
answer -- | think | will have to make my position
fundamental issues you decided in order to addres
guestion.

And | also need to say, of course, that | cannot
foreclose any argument that the Solicitor General
to make or not make in the court of appeals, but
certainly indicate to the Court that we believe t
several grounds for appeal of this Order, well fo

Let's talk about collateral order first under
28 U.S.C. 1291. | disagree with Mr. Eisenberg's
your Order has not conclusively determined anythi
appealable. |think it's quite clear that your O
conclusively determined that Section 1806 of the

the state-secrets privilege. And we would procee

June.

THE COURT: --if you joined those issues if you want

based upon the
wn reading of
riate here,

appealable

MR COPPOLI NO And again, | want to emphasize that

st want to
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MR COPPOLI NO. Well, your Honor, your --
THE COURT: June or July.
MR, COPPOLI NGO July 2nd.

THE COURT: Lastsummer.

Order, in your July 2nd Order, your discussion of
preémption issue was -- shall we say -- dicta, be
dismissed the case without prejudice, and, in eff
moment in time, the Government won. The case had
And if they failed to amend or failed to amend su
the case was over.
Your Order on January 5, however, we think, is
reasonably and clearly read to incorporate the Co
of the July 2nd Order that FISA preémpts the priv
fact, you specifically refer to it, and went so f
the whole big block quote of 1806(f) back in ther
why it's now applicable.
And, more importantly, you are now applying
Section 1806(f) to further proceedings. And that
think that the 1806(f) preémption issue has now b
conclusively determined.
Second point | would make is that the second grou
for a collateral order would be satisfied because

is separate from the merits.

There are two separate things to consider here.

MR, COPPOLI NO  Well, your Honor, your July 2nd

the
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merits claim is whether or not the plaintiffs' ri ghts have been
violated if, in fact, they could establish that t hey had been
surveilled.

The Section 1806(f) preémption issue goes simply to
whether or not our privilege assertion has been p reémpted. And
Section 1806(f) establishes the procedures under which you
would now proceed. Now, in our judgment, that's separate from
the merits question. And, indeed, if you were in correct about
that, the case would be over. And that's why we think it is a
fundamental legal question that should be reviewe d now.

The third standard is whether your Order would be
effectively unreviewable should you proceed under 1806(f). And
this standard gets into the arguments that we had made in our
stayed motion with respect to irreparable harm.

We view your Order as imposing serious risk of

irreparable harm in the Government in a number of ways, as I've
set forth, both through a direct or implied discl osure by the
Court that -- as to whether or not standing exist s to proceed
under Section 1806(f), which you've indicated you would decide

now upon ex part e review of the sealed document that the Ninth

Circuit, of course, excluded from the case to dec ide an issue
that was specifically subject to our state-secret s privilege
assertion as to whether or not the plaintiffs had been subject

to the alleged surveillance.

You've also said that you would decide that issue

and
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ssue an order on that, and that, thirdly, you ha
that due process requires that the plaintiffs hav
classified information in that process. You've i
the process would not be purely
not be consistent with due process. And so that
Order provides for a direct abrogation of the pri
disclosing information to the plaintiffs.

And so we think for those three reasons, the
collateral order doctrine would be satisfied.

With respect to injunctive relief, your Honor, we
also think that strong and certainly reasonable a
arguments exist that the Order has an injunctive

You have directed the United States to now proces
these plaintiffs’ counsel for a security clearanc
penalty of contempt. And you have directed that
order to enable them to prosecute these actions.
certainly | think that the standards, as Mr. Eise
identified, as to whether the Order is directed a
Government under penalty of contempt have been me
to hasten to add, though, that it's in a particul
the rest of the Order that we think this this Ord
clearances imposes injunctive relief.

Again, as | pointed out a minute ago, you have no
simply ordered that we process a clearance. You

that due process requires that, in order for them

d indicated
e access to

ndicated that

ex part e, because that would

aspect of the

vilege, by

nd sound

effect.

e under

we do so in
And so
nberg has

t the

t; but | want
ar context of

er for
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to prosecute
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their case, they need to obtain clearances.

And you further, your Honor -- in our view, you h
rejected our argument quite clearly, under Depart
ver sus Egan, that the President, in the Executive branch,
control access to classified information under Ar
the Constitution.

You pointed out that there is some language in
which you have held suggests that Congress could
supersede that. And | assume you -- you further
the FISA is such a provision by which Congress ha
that this Court has the authority to grant access

We have a fundamental disagreement about whether
Section 1806(f) does that, but the combination of
they obtain clearances, that due process requires
which they have access to classified, and where y
effectively, the need-to-know determination from
branch, in our view, operates as an injunction to
disclosure of the classified information to the p

Now, | recognize these issues will be addressed
further, most likely in the court of appeals; but
bottom line for now is that, where there is a thr
irreparable harm, the proper course would be to s

You can characterize the grounds for an appeal

differently. The court of appeals might say "col

order." It might say "injunction.” They might c

ave

ment of Navy

ticle Il of

Egan
clearly
concluded that

s determined

ordering that
procedure in
ou have taken,
the Executive
compel the

laintiffs.

again, the
eat of

tay.

lateral

onsider a
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mandamus petition, if one is filed; but the botto
practical effect, is that we think the case shoul

now, before proceeding further.

Now, you asked me about 1292(b). And | do want t

emphasize that we are seeking certification under

the alternative not because we don't think we hav

for an appeal, but because, recognizing that Mr.

going to challenge jurisdiction, we think it woul

appropriate for this Court to certify the case to

guestion about the propriety of appellate review,

case, | think, certainly satisfies the standards

as you recognized in Hept i ng a couple of years ago.
Now, | believe that the issue of FISA preémption

controlling question of law. If we are right abo

case gets dismissed.
| believe there are substantial grounds for a

difference of opinion on that. With due respect

| think you recognize that these are novel questi

they're certainly novel and serious questions of

impression. And | do think that an appeal would

advance -- | just want to double-check here -- an

appeal would materially advance the ultimate dete

the litigation.

THE COURT: When can you file that?

m line, as a

d be reviewed

1292(b) in

e firm grounds
Eisenberg is

d be

avoid any
because this

for 1292(b),

is a

ut that, the

to the Court,
ons. We think
first

materially
immediate

rmination of

MR, COPPOLI NO We have filed a motion to ask you to
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certify. This is part of the motion I filed on M onday.
THE COURT: Oh. So you consider that to be your

1292(b) motion?

MR, COPPOLI NO Itis a separate -- | moved to stay

or, in addition, that you certify under 1292(b).

THE COURT: Thank you. So you don't contemplate any
further briefing with respect to the 1292(b) issu e?

MR COPPOLI NG No. It's really up to you,

your Honor. I'm perfectly happy to rest on the p apers and my
argument. | think Mr. Eisenberg may prefer to re spond. If you
need to have us out here again, I'm happy to come out --

THE COURT: All right.
MR COPPQOLI NO -- but | think we could certainly
urge the Court. | think the arguments we've made are clear.
If you have any questions, I'm happy to come back
think the matter is appropriate for certification
THE COURT: Allright. Then let me ask
Mr. Eisenberg. How long do you think you need to reply or to
oppose what the Government deems to be its motion under
Section 1292(b), Court interlocutory --
MR El SENBERG I'd like to make a suggestion. |
think it should be timed in synch with -- in sync h--1'm
sorry. S-Y-N-C. Excuse me, your Honor. | have acold. So

I'm doing my best to be comprehensible.

| think it would be most appropriate to time the
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briefing of the 1292(b) motion in synch with what
has already ordered in its January 5th order. An
The most critical question right now is: what is
Government going to do next?

We have heard from the existing Department of Jus
pfficials as of 64 minutes before midnight last M
we have not yet heard from the incoming leadershi
Department of Justice. And none of us knows whet
they might take a different approach to this case

| think that the new Department of Justice offici

need and deserve time to look at the case and dec
next. The first decision they have on their plat
do about this Court's order to consider declassif
the new administration declassifies, for example,
portion of the sealed document, that may resolve
we're arguing about today.

The threat that the Government claims of irrepara
harm -- the threat of disclosure of this document
threat if the Government -- the new Government --

declassifies it.

this Court
d this is why.

the

tice
onday night --
p of the

her or not

als
ide what to do
e is what to
ication. If
a redacted

a lot of what

ble
will not be a

redacts and

THE COURT: Well, before we get too far away from my

guestion --
MR El SENBERG Okay.

THE COURT:

1292(b) issue?

-- when would you like to respond on the

Lydia Zinn, CSR, RPR,
Official Reporter - U.S. District Court
(415) 531-6587




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

25

MR ElI SENBERG Well, what we proposed in our --

thank you, your Honor. What we proposed in our ¢ ase management
statement was to begin briefing on the -- on the question of
Article Il standing on -- March 19th, | believe, was the date.

THE COURT: March 19?

MR. ElI SENBERG March 19. This would be our case

management conference statement -- bear with me a moment,

your Honor -- page 8, where we propose a schedule for briefing

on the issue of Atrticle 11l standing. | have cho sen March 19th
because that was one month after the due date for the
Government's decision on declassification. What | envisioned
was by that time, we will have had a month to rev iew the
declassified documents, review any documents that might remain

classified, and write a brief on our standing.
THE COURT: Let's go back. Let's just --

MR, ElI SENBERG | am getting there, but yes,

your Honor.
THE COURT: Well, then, get there a little quicker.
MR El SENBERG I'm here right now. March 19th
happens to be the due date under this Court's loc al rules for

our opposition to their 1292(b) motion.
THE COURT: |see. That's how you got there.
MR. ElI SENBERG That's how | getit. It'sa

coincidence. And, in my view, it's a fortunate c oincidence.

What | propose is that we file our opposition to
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their 1292(b) motion when it's due: March 19th.
THE COURT: Is it that far out?
MR El SENBERG Yes, because | noticed it's for
April 9th, | believe.
THE COURT: Oh, | see. |see.
MR. ElI SENBERG They noticed this hearing for the --
the hearing on their stay motion for April 9th.
THE COURT: And -- let's accelerate that.
MR El SENBERG Okay.
MR, COPPOLI NO  Your Honor, if | could just
address -- | noticed it for April 9 because the | ocal rules.
That was your first available hearing date. | ha d asked for
expedition, and that's what we're discussing.
THE COURT: | appreciate that. We can give you some
relief. Ordinarily, Mr. Eisenberg, you'd have tw 0 weeks.
MR, ElI SENBERG Counting back? Two weeks from -- is
that correct? | read the local rules, and | read it as
being -- I believe it was 20 days before the due date was the
hearing date. Oh, I wish | had it with me.
MR COPPOLI NGO It's 21 days.
THE COURT: It's usually a 35-day notice. And then
the opposition is due in two weeks; and a reply t wo weeks
before hearing.

MR. ElI SENBERG Is that correct, Mr. Coppolino?

You're familiar more than I. | looked up the loc al rules.
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Never mind.
THE COURT: We can blow by the local rules right here
and now -- the three of us.
MR. ElI SENBERG Mr. Coppolino has proposed that we
file opposition this coming Tuesday.
THE COURT: Can you do that?
MR El SENBERG Can you imagine what my last weekend
was like, your Honor, being hit with a notice of appeal on
Friday night, and then a motion for a stay on Mon day night? 1
am tired and weary, and | have a cold.
THE COURT: All right.
MR, COPPOLI NO Take until Wednesday.
MR ElI SENBERG Until Wednesday. How generous,
Mr. Coppolino.
THE COURT: I'm here to give you some relief.
MR, ElI SENBERG | appreciate that, your Honor.

MR, COPPOLI NO Can I just address on the timing

issue, your Honor? In light of the deadlines tha t are coming
up, the -- we need to be mindful of those, and th e clearance
process you've ordered to be completed by Februar y the 13th.
And so we would request that the briefing on 1292 (b)
certification be completed and argued, if necessa ry, in advance
of that, so that if you don't certify, and we fee | that we need
to seek a stay in the court of appeals, that we d o it certainly

before that 13th deadline comes in.
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So | don't -- these are not complicated issues. The
1292(b) standards are simple. Why don't we just give them a
week? | can have a few days to reply. | can wai ve my reply.
If you want to have a hearing, I'll come back. | can reply and

won't come back. Whatever you prefer.

THE COURT: There are really two issues here.

Even if | were to agree with you that an
nterlocutory appeal is appropriate, that doesn't necessarily
stay the proceedings.

MR, COPPOLI NO Exactly. | would request that --

THE COURT: The stay is a completely separate issue,

or it's -- it's an issue that's joined with the 1 292(b)
guestion.

There have been circumstances in which | and othe r
judges have granted an interlocutory appeal, and yet proceeded
with the action. And so the stay is a separate i ssue.

MR. COPPOLI NO And there would be an issue,

your Honor, if you certified, and the Ninth Circu it granted the
petition. Then there would be an issue of jurisd iction on the
subject matter of the appeal which could affect ¢ onsideration
of a stay.

My point, simply in terms of timing this motion
that --

THE COURT: An interlocutory appeal can proceed while

proceedings go forward in the District Court.
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MR COPPOLI NO Yes, as long as the Court -- |
believe the core law is: as long as the Court do
urisdiction over the matter that's subject to ap

THE COURT: That's correct.

MR, COPPOLI NO And all I'm saying is that | think,

n light of the deadlines in the Orders, and our
respect to irreparable harm, that certainly if th
proceedings in this litigation pending your consi
pur motion to stay and motion under 1292(b) that
would assist, but in any event, | think we could

process well before February 13th.

esn't exercise

peal.

concern with
ere are no
deration of
would -- that

complete this

MR. ElI SENBERG Your Honor, | might have a word on

the issue of delay.

| have been perturbed for three years by the dela
the proceedings in this case. And | have opposed
best as | could.

Suddenly, on Monday, | learned that there is a
tremendous rush in the Department of Justice to g
motion on file that day. Suddenly they'reinab

There is an unknown factor here, and that is: wh
are the new people in charge at the DOJ going to

And | think, out of courtesy to them and out of t
interest of avoiding unnecessary proceedings in t

need to slow this procedure down just a bit. | a

make the arguments that | would like to make agai

yin

the delay as

et a stay
ig hurry.

at
do?

he
his Court, we
m prepared to

nst
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heard from them yet.
THE COURT: Allright. Well, I think you've made
that point --
MR ElI SENBERG Thank you.
THE COURT: -- but let's come back.
MR El SENBERG Okay.
THE COURT: Consistent with your health and good
humor, when can we get a brief from you on 1292(b ) issue?
MR, GOLDBERG (Indicating)
MR El SENBERG One moment, your Honor.
THE COURT: Want to confer with your colleagues?
(Pause in proceedings)

MR, ElI SENBERG Your Honor, | have a court appearance

like to be able to prepare somewhat for that.

Let me suggest we file on February 6th.

THE COURT: February 5th?

MR ElI SENBERG Sixth. Friday, February 6th. Is
that -- do | have that right?

THE COURT: Thatis.

MR. El SENBERG Yes, yes.

THE COURT: That is correct.

certification for an interlocutory appeal, but | think there's
a third group of people who are not present here today who
deserve the opportunity to weigh in themselves, a nd we have not

scheduled in the State Supreme Court on February 3rd. 'would
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MR ElI SENBERG Friday, February 6.
THE COURT: That will be fine.
MR ElI SENBERG Thank you.
THE COURT: Allright. And Mr. Coppolino's willing
to waive a reply, he said?
MR, COPPOLI NO Would you like to have us back out
for a hearing on the question, your Honor?
THE COURT: Not necessarily.
MR COPPOLI NO Because if you don't want to have a
hearing, then | guess | would take a week to repl y.
THE COURT: Allright, then. February 13th.
MR. COPPOLI NO Thank you, your Honor; but could |
just clarify, your Honor, that since that's the d ate we have
sought a stay of the suitability determination, a nd that's the
deadline for it, I'm not suggesting that --
THE COURT: The deadline for?

MR. COPPOLI NO The deadline you've ordered for the

clearance process to be completed is also Februar y 13th. Could
we at least have a stay, pending resolution of yo ur decision on
our motion to stay and 1292(b) of the issue of a clearance

determination and adjudication?

I'm not suggesting the -- the background checks d on't
proceed; but the actual determination by the Depa rtment of
Justice security officers -- and in addition, cou |d we -- do we
have an understanding that there would be no, for example,
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prder issued by the Court with respect to whether or not the

case would proceed, and no disclosures, obviously , to the

plaintiffs, so that | have some certainty?

In the meantime, that -- | don't need to go to th e--
to the court of appeals to get a stay?

In other words, if we're just going to push this

forward a couple of weeks, I'm fine with that, as long as

there's no prejudice to the Government in the pro cess.

MR ElI SENBERG Your Honor, may | respond?

THE COURT: Very well.

MR. ElI SENBERG The Government has made it clear in

their motion for a stay that the suitability dete rmination is
really quite irrelevant, because even if we were determined to
be suitable for security clearances, the Governme nt believes we
have no need to know the contents of document, so they are not

going to grant us access anyway.

| don't know how to deal with that; | truly don't ;
but I do know this. If the Government's position that the
suitability determination will not grant us acces s to the
document, then there's no reason to stay it.

THE COURT: I'minclined to think, Mr. Coppolino,

that we ought to leave the February 13 date in pl ace, so that

we get as much clarity on the situation as we pos sibly can.

And, obviously, what follows after the suitabilit y
determinations are made on the 13th may depend up on the outcome
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of the stay motion.
MR COPPOLI NO Well, that's --
THE COURT: 1292(b) stay motion.
MR. COPPOLI NO Yes, | do agree with that,
your Honor. And | do agree that's your right tha
would depend on your ruling on the stay motion an
| don't want to belabor the point. It's just tha
adjudicated favorably, it is at that point, in ou
the potential among -- the potential harms that w
identified would then be clearly ripe, because th

a clearance. And our fear is --

t the outcome
d 1292(b); but
tif that's

r view, that

eve

ey would have

THE COURT: Well, the existence of a clearance is not

the harm that you're concerned about.

The harm you're concerned about is that disclosur

the sealed document.

And that's a step to be taken after we make -- af
we have a finding of suitability or nonsuitabilit
evaluate what to do in the next step.

And what I'm afraid of is postponing the steps an
postponing one after the other, and pretty soon,
amount of time has passed.

MR COPPOLI NG | understand, your Honor.

And then the only point | would make, then, is to

that, assuming a favorable adjudication, the very

access, we're arguing, is that -- it's an issue w

e of

ter

y, We can

d

a tremendous

say
issue of

e've lost
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control of -- over, because you appear to have pr ojected our
argument under Egan that we get to determine the question of
access -- the Government -- the United States Gov ernment.

And so if we at least had some understanding that ,

assuming , ar guendo, their suitability determinations are

favorable, there would be no disclosure by the Co urt of any
nformation to the plaintiffs that is at issue -- any
classified information that is relevant, and no d isclosure by
the Court of whether it feels it has jurisdiction to proceed
under 1806(f) --

THE COURT: | have not reviewed the sealed document.

| have no intention of reviewing the sealed docum ent until we
get all of these pieces in place so that we can p roceed in a
judicial fashion; and by that | mean a fashion in which both
parties have access to the material upon which th e Court makes
a decision.

MR COPPOLI NO And that would seem to be -- as |
hear your Honor's response, there's no risk of th at prior to
February 13th.

THE COURT: There's no risk that the sealed document
is going to be reviewed by Mr. Eisenberg or by me prior to the
13th of February.

MR. COPPOLI NO | appreciate, your Honor, that

clarification. So the February 13th date, we wil | send our

reply in. And again, if you'd like us out, that would be fine.
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THE COURT: | specifically declined to review the

sealed document until we get a process in place t hat is an
prderly process, so that we can have a judicial d etermination
with all of the -- well, perhaps not all, but at a least the
basic, fundamental aspects of a judicial proceedi ng.

MR, COPPOLI NO | am happy to come back if you'd like
o hear argument again.

THE COURT: Maybe I'll want to hear argument. |
always like to hear argument; but in any event, | don't think
we need to schedule one.

All right. So we're going to have the briefing b y
the plaintiffs on the 6th of February, with a res ponse by the
Government on the 13th of February.

Now, that's the first of the three matters that |
wanted to get in place with you this morning.

Second is: can we not proceed to resolve some of the
non-FISA-related issues in the case?

Mr. Coppolino.

MR, COPPOLI NG Your Honor, I'm afraid | have to say

| think not, because, well, first of all, | would like -- |
don't think that the non-FISA-related issues woul d actually
necessarily be -- even be in place anymore, becau se the

Ninth Circuit upheld the state-secrets privilege and rejected
standing, except for the issue of FISA preémption . And the
only claim that FISA preémption would apply to is one that's
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pending: a claim for damages under Section 1810 based on an
alleged Fourth Amendment violation.
Assuming , arguendo, there are other live claims in

the complaint --

THE COURT: Can | getyou to proceed on the basis of
a hypothetical?

MR COPPOLI NO Oh, no. I don't think so,
your Honor. | don't. The fundamental question - -

THE COURT: You know, lawyers make hypothetical
arguments all the time.

MR, COPPOLI NO Not as to Article Il jurisdiction.

THE COURT: Assuming ar guendo that FISA, in fact,
preémpts the state-secrets privilege, what do we do about these
other claims; these non-FISA claims?

MR. COPPQOLI NO | think the most direct answer to

your question is that every claim requires a dete rmination of
Article Il jurisdiction, which | had understood that you would
now be making pursuant to the procedures set fort hin FISA,
since the very question of whether they're subjec t to the
alleged surveillance is the threshold question be fore you can

consider any claim, whether it's Fourth Amendment ,

International Conventions, statutory separation o f powers.
They have to have Atrticle Ill standing. That's a n issue we've
asserted privilege over. That's the question we' re disputing,
as to whether our privilege is preémpted under Fl SA. And you
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can make the determination under 1806(f).

So I'm afraid that | have to say that our positio nis
there's no claim to proceed without that threshol d issue being
decided. | don't think there's any claim that co uld be
resolved based on unclassified information. If t here was a
Rule 12(b)(6) motion that they failed to state a claim, | think
that day has since passed. So | think the jurisd iction has to
be established; and it can't be unless this FISA preémption

ssue is worked out.

THE COURT: Mr. Eisenberg.

MR. ElI SENBERG Other than to say | would prefer to
go forward as expeditiously as possible on every aspect of this
case, | don't know what else to say. | think we can. I'm

prepared to. It's your Honor's call.

| would like to clarify one point. Our understan ding
is that the Government will be going forward with its
determination of whether to declassify documents and adhere to
that 45-day deadline. Is that a correct understa nding?

THE COURT: That's correct.
MR, ElI SENBERG Thank you.

THE COURT: Allright. Well, it does seem to me that

we could be over some of these non-FISA-related i ssues, but if
the Government is unwilling to join the battle on those issues,
then that may affect the outcome; but the ball, | think, is

probably in your court, Mr. Eisenberg.
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All right. Let's see. We have a hearing schedul ed,
you said, in April. What date was that again in April?

MR, COPPOLI NGO Your Honor, on April 1st, | believe

there's a hearing scheduled in the cases involvin g the state
government investigations, if your clerk may conf irm that. And
that is involving whether the state investigation s have been
preémpted by Section 803 of the Foreign Intellige nce

Surveillance Act Amendments of 2008.

Now, the state, | believe, filed a motion to stay

that hearing. And we opposed, just the other day . And so
that's the first issue: are you going to force - - are you
going to, you know, direct them, as we think you should, to

reply to our motion for summary judgment?

And if you do, then that's the hearing date for t hat.
There is also another hearing date. | believe it 'S
March 28. It can't be the 28th. That's a Saturd ay; but
there's a hearing date in March in the Jol | case.
My understanding, through e-mail traffic, is that
we've reached agreement or are close to reaching agreement with
the plaintiffs represented by Ms. Cohn that we wo uld seek
additional time to respond to the complaint in th at case.

And so that hearing date -- | don't think it is

likely to be established; but if we could just fi le that
motion -- so the only hearing date that | think i S pretty firm
is April 1, unless you grant the State's request to put that
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date off.

THE COURT: Is that your understanding,

Mr. Eisenberg?

MR El SENBERG On those cases, | have no
understanding.

THE COURT: | see. Allright.

Ms. Cohn.

M5. COHN: | have a bit, if you'd like to --

representing the plaintiffs in --
M5. COHN: Well, I'm co-lead counsel of the
multidistrict litigation. So | guess in that cap
like to at least comment on or clarify a couple o
also representing the plaintiffs in Jol | .
So I think Mr. Coppolino is right that the state
government officials have asked for a stay of the
the summary-judgment motion that the Government b
the end of the year about Section 803 of the new
Amendments Act.
Their argument is that the Court would -- it woul
useful for the Court to decide the question of th
under 802, which is currently pending in front of
turning to the question of 803, since some of the

issues are the same. And so they have asked to b

and come second, because they think it would be h

THE COURT: I'msorry. This is Cindy Cohn, who's

acity, I'd

f things. I'm

hearing on
rought late at

FISA

d be
e immunity
you, before
underlying
asically wait,

elpful to see
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what you -- for everyone, including the Court, to
first issue first about 802, before you ask the q
address the question of preémption under 803, whi
affects them directly. So that's the basis on wh
asked for a stay.
They're not here today, so | may be a little
mprecise, but that's my understanding with regar
The Government has asked us to agree for more tim
before they file the various motions to dismiss.
agreed to allow them more time, but we won't oppo
motion. Again, they have argued that, due to the
and some of the individual defendants leaving off
need a little more time to get ready. We know yo
anxious to go, but it did seem like a fairly reas
request. That's why we're not opposing it.
THE COURT: Allright. Well, why don't we just let
the dust settle on that issue?
All right. | don't think we have anything furthe
that we need to do in
view as well, Mr. Eisenberg?
MR El SENBERG Yes, | believe that's correct.
THE COURT: And Mr. Coppolino?
MR, COPPOLI NO Yes, your Honor. Thank you.

THE COURT: | just want the record to be clear.

We're going to proceed with briefing on the 1292(

address the
uestion --
ch is what

ich they've

dto Joll.
We have not
se their
transition
ice, that they
ur Honor is

onable

Al - Har amai n this morning. Is that your

b)

e
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nterlocutory appeal request of the Government, a
Government's request to stay these proceedings pe
nterlocutory appeal.

| want, to the extent it's helpful to the parties
the record to be clear. | am in agreement with t
position that the notice of appeal that the Gover
filed is a nullity, because it is not an appeal f
appealable order under any of the theories that t
has articulated: collateral order doctrine, 1292
1291(a) --

MR. ElI SENBERG Your Honor, if | may, it's
1292(a)(1).

THE COURT: --1292(a)(1) --
MR, ElI SENBERG Yes, your Honor.
THE COURT:

it does not appear to be a final judgment or a fi

appealable to the court of appeals.

based upon the present record in the court of app
determination, you may do so, Mr. Coppolino, alth
probably that it would make sense to wait until t
the 1292(b) motion; but that's entirely a matter
decide.

And, in the meantime, Mr. Eisenberg, if you want

proceed in the court of appeals to seek any relie

To the extent the Government wants to seek relief

nd the

nding an

he plaintiffs'
nment has

rom an

he Government

-- 1291,

-- or any other ground of appeal, because

nal order

eals on that
ough | suspect
he outcome of

for you to

to

f, you may do
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50, but I'm going to await the briefing on the 12
and make a determination whether to stay these pr
further.

However, the directives of the January Order in t
case with respect to clearances for Mr. Eisenberg
colleagues and the Government's review of the sea
to determine if it or portions of it may be decla
n effect. All right?

MR El SENBERG Thank you, your Honor.

(At 11:25 a.m. the proceedings were adjourned.)
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