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MEMORANDUM OF POINTS AND AUTHOI#ITIES

Detendant National Football League Players Incorporat}pd, d/b/a Players Inc
("Playcrs Inc”), hereby opposes Plaintifts” Motion to Appoint Manatt, i[Phelps & Phillips, LLP as
Interim Class Counsel.

INTRODUCTION

On February 14, 2007 — the same day that the original q;omplaint was filed in this
lawsuit — Plaintiffs moved for the appointment of Manatt, Phelps & Phiillips, LLP (“Manatt”) as
interim class counsel. Plaintifts’ motion should be denied because: (1) appointment of class
counsel is premature and not warranted under Fed. R. Civ. P. 23(g)(2)(A); and (2) Manatt cannot
“fairly and adequately” represent the interests of the class as required By Fed. R. Civ. P. 23(g)(1).

Plaintiffs” motion should be denied in the first instance because it is premature. It

is long-established procedure in United States courts that class counsel| ordinarily is not

appointed until such time — and if - a class is certified. Rule 23(g)(2)(A) of the Federal Rules of
Civil Procedure, as amended in 2003, provides a very limited exceptioh to this long-established
procedure by permitting appointment of interim class counsel to proteqjt the interests of the
putative class in extraordinary cases where many class actions have befen consolidated and
numerous tirms are jockeying for position as lead counsel. This is not one of those cases. A

single class action lawsuit was commenced by the filing of a complainf by Manatt almost two

i
months ago. No competing complaints have been filed on behalf of oq‘ner named plaintiffs since.

There are no other law firms wrestling with Manatt for the role ofleadicounsel. In short, there is

no basis for invoking the extraordinary procedure provided by Rule 23{g)(2)(A) and departing
from the normal process of determining first whether a class should beécertiﬁed and then
appointing suitable class counsel. ‘

Plaintifts’ motion should be also be denied because, evan if appointment of
interim class counsel were appropriate at this time (and it is not), Manétt cannot “fairly and

adequately™ represent the interests of the class as required by Fed. R. in. P. 23(g)(1). First,

Manatt faces irreparable conflicts of interest that make it impossible for that firm to fairly and

adequately represent the interests of the purported class. The purportecil class comprises former

-1-

Players Inc’s Opposition to Motion to Appoint Interim Class Counsel

Case No. C 07-00943 WHA




DEWEY BALLANTINE LLP

5

19

0 University Avenue, Suite 500
East Palo Alte, CA 94303-2225

I

ase 3:07-cv-00943-WHA  Document 37  Filed 04/04/2007 Page 6 of 17

National Football League (“NFL”) players who participate in Players Ijnc group licensing
programs. It clearly is in the interest of such individuals for Players In%p’s retired player group
licensing programs to be successful commercially, thereby generating revenues for the members
of the class. Manatt, however, has taken the lead in establishing an emjzity named Retired
Protessional Football Players for Justice (“Retired Players for Justice”i, which will compete
directly with Players Inc for the commercial licensing of former NFL élayers’ names and
images, and whose interests thus are directly adverse to those of the cléss.

Manatt’s conflicts do not end there. Ronald Katz, the MIanatt partner who signed
the complaint and first amended complaint, as well as two of Manatt’sico-counsel, are identified
as Ofticers and Directors of Retired Players for Justice. Two of the na@ed plaintiffs, Bernard
Parrish (“"Parrish”) and Herbert Adderley (“Adderley”™), are Co-PresidﬁEnts of the organization
and thus have interests that are directly adverse to those of the class as iwell.

Moreover, not only has Manatt put forward as purporte(il class representatives two
individuals with interests opposed to the interests of the class (Parrish q:md Adderley), it has
underscored the conflict by selecting Parrish and another one of the pu@orted class
representatives, Walter Roberts 11 (“Roberts™), although they are not nilembers ot the purported
class at all. The Amended Complaint asserts that Players Inc breached}j some unspecified
fiduciary duty that it owed to the class members, former NFL players \/:thO participated in Players
Inc group licensing activities. Neither Parrish nor Roberts signed a grqup licensing authorization
("GLA”) or participated in any Players Inc group licensing programs apd, indeed, neither has any
relationship with Players Inc at all. Thus, neither Parrish nor Roberts }Tas any claim against
Players Inc for breach of any duty (much less breach of fiduciary dutyj and cannot be members
of the putative class. The only reason experienced counsel would spor}[sor such unqualified class
representatives is because of counsel’s conflict of interest in establishili:lg Retired Players for
Justice.

Further demonstrating Manatt’s unsuitability as class cdunsel is the fact that it

commenced this lawsuit without sufficient factual or legal bases for Plaintiffs’ claims. It did so

for improper purposes that include advancing Parrish’s long-running dispute with an entity

2.
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attiliated with Players Inc, the National Football League Players Assoq&iation (“NFLPA”™), over
retirement and disability benefits — issues that have nothing at all to do%with the group licensing
activities ot Players Inc.

[n sum, Plaintiffs® Motion should be denied because ( 1)jappointment of interim
class counsel is not warranted under Fed. R. Civ. P. 23(g)(2)(A), and (?) even if it were, Manatt
tails to meet the requirements for class counsel of Fed. R. Civ. P. 23(g)(1).

STATEMENT OF FACTS |

On February 14, 2007, Plaintiffs Parrish and Adderley, purportedly on behalf of
themselves and all others similarly situated, filed a class action compla!int against Players Inc for
breach of fiduciary duty, unjust enrichment, and an accounting. See qu)mplaint tor Breach of
Fiduciary Duty, Unjust Enrichment and an Accounting (“Complaint”).% On the same day,
Plaintiffs filed a Motion to Appoint Manatt, Phelps & Phillips, LLP as Elnterim Class Counsel.

On February 23, 2007, Plaintiffs filed an Amended C0n1?1plaint (“Am. Compl.”),
adding Walter Roberts 11l as a named plaintiff. The Amended Compla}int alleges that Players Inc
breached some unspecified tiduciary duty to owed to Plaintiffs and to a putative class of former
NFL players who participate in Players Inc group licensing programs. i;As described more fully
in Players Inc’s Motion for Sanctions Pursuant to Fed. R. Civ. P. 11, 2$ U.S.C. § 1927, and the
Court’s Inherent Powers (“Sanctions Motion™), and as attested to by the Declaration of Gene
Upshaw (both submitted simultaneously herewith),' the NFLPA has signed current and certain
former NFL players to GLAs, whereby a player agrees to assign rights jEto his name, image and
other attributes to the NFLPA for licensing to entities such as video game companies, trading
card companies, and sports merchandise companies. See Upshaw Deci. 4 5. The NFLPA, in
turn, assigns the GLAs to Players Inc for group licensing activities. Id, Certain individual
retired players may also enter into ad hoc licensing agreements with Pl?byers Inc from time to

time, whereby a player licenses rights to his name or image to Players Inc for use in a specific

' Players Inc will not burden the Court by repeating herein the full discussion contained in the
Sanctions Motion, but instead will summarize relevant portions where bppropnate and
incorporate the more complete discussion by reference.

_3-
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group licensing program. Id. §6. If aretired player does not sign a GLA or ad hoc licensing
agreement, Players Inc has no relationship with him, does not license tbe retired player’s name or
image, and does not include the retired player in its group licensing prggrams. Id. 9 7. Neither
Parrish nor Roberts ever signed a GLA or licensing agreement, never participated in Players Inc
licensing activities, and never had any relationship with Players Inc. 3:;6 Upshaw Decl. 9§ 8-9.
Theretore, Players Inc, a for-profit corporation, did not owe any duty tg) Parrish or Roberts, much
less a fiduciary duty. See Sanctions Mot. at 8-10 for discussion. Neithier Parrish nor Roberts has
any claim against Players Inc for breach of such duty and, thus, neither of them can be a member
of., or representative of, the purported class.’

Upon information and beliet (and as discussed in more @etail in the Sanctions
Motion), Plaintiffs apparently tiled the Complaint and Amended Coleaint, in significant part,
in order to seek publicity for a long-running campaign by Parrish agair#;st the NFLPA (the union
that represents athletes who play in the NFL) concerning retired playeris’ pension and disability
payments. See Sanctions Mot. at 4-5. These matters have nothing to db with Players Inc, a for-
protit corporation that licenses names and images of current and certaih former NFL players to
entities such as video game companies, sports merchandise companies,i and apparel companies.
See Upshaw Decl. q 3,5; Sanctions Mot. at 3.

Shortly after commencing this lawsuit, Manatt announcgd the formation of
Retired Players for Justice, which plans to enter into group licensing contracts with retired

players, competing with Players Inc “in deals with commercial interesqs, such as video game and

apparel companies.” Daniel Kaplan, New Group May Seek Retired NIF Lers’ Rights, Sports Bus.
J., Feb. 26-Mar. 4, 2007, at 5 (attached to the Sanctions Motion as O’Iﬂelly Decl. Ex. B).
According to its website, the Co-Presidents of this entity are Parrish arjd Adderley. Its Secretary-
Treasurer 1s Manatt’s co-counsel on the Complaint and Amended Comiplaint, Samuel Mutch.

And Ronald S. Katz of Manatt (who signed the Complaint and Amendgd Complaint) and his co-

* As discussed in Players Inc’s motion to dismiss pursuant to Fed. R. (iv. P. 12(b)(6) (also filed
simultaneously herewith), Players Inc did not owe — and thus did not breach — any fiduciary
duty to Adderley either.

-4-
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counscl Lewis T. LeClair are also identified as “Officers and Directorq.” See “Retired
Protessional Football Players for Justice,” at http://www.playersforjus*ice.org (last visited Mar.
9. 2007) (attached to the Sanctions Motion as O’Kelly Decl. Ex. D). ijhe stated purposes of this
entity include “bringing class action lawsuits,” providing “an organizeﬁ voice to all retired NFL
playcrs on issues such as royalties, pensions, and disability payments,’? and “establish[ing] an
alternative to the current marketing and licensing system which will eﬁqpower players.” See

O Kelly Decl., Ex. D (emphasis added). ‘

ARGUMENT

I. PLAINTIFFS’ MOTION SHOULD BE DENIED BECAUSE APPOINTMENT OF
INTERIM CLASS COUNSEL IS PREMATURE AND UNWARRANTED UNDER
FED. R. CIV. P. 23(2)(2)(A) ’

Appointment of interim class counsel is not warranted under Fed. R. Civ. P.

i
f
t

23(2)(2)(A) because appointment is not necessary to protect Plaintiffs'|interests at this early stage

of the litigation. Ordinarily in a class action lawsuit, the court does no}r appoint class counsel
i

until such time as it determines whether to certify the class. See Donaidson v. Pharmacia

Pension Plan, Civ. No. 06-3-GPM, 2006 WL 1308582, at *1 (S.D. IIL May 10, 2006). As set

forth in the Advisory Committee’s comments, this is because “such wc}rk (as would be handled
by interim class counsel) is handled by the lawyer who filed the actionj}” Fed. R. Civ. P.
23(g)(2)(A) advisory committee notes to 2003 amendments. In 2003, 1;10wever, Rule 23 was
amended to provide a limited exception to the usual procedure. Fed. R Civ. P. 23(g)(2)(A) now
provides that “(t)he court may designate interim counsel to act on behalf of the putative class
before determining whether to certify the action as a class action.” Thq: Advisory Committee
notes explain that this amendment “authorizes the court to designate in&erim counsel during the
pre-certification period if necessary to protect the interests of the putatjve class.” Fed. R. Civ. P.
23(g)2)(A) advisory committee notes to 2003 amendments.
The exception for appointing interim class counsel is very limited, and applies
only in extraordinary circumstances. “Appointment of interim class cdunsel is not appropriate

where ... a single law firm has brought a class action and seeks appointment as class counsel.. ..

Absent special circumstances requiring appointment of interim counsel, the Court prefers to take

-5-
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up adequacy of representation and appointment of class counsel at such time as Plaintitfs may

seek class certification.” Donaldson, 2006 WL 1308582, at *1. The Manual for Complex

Litigation (Fourth) explains:

If the lawyer who filed the suit is likely to be the only lawyer seeking
appointment as class counsel, appointing interim class| counsel may be
unnecessary. If, however, there are a number of overlapping, duplicative, or
competing suits pending in other courts, and some or all of those suits may be
consolidated, a number of lawyers may compete for class counsel appointment.
In such cases, designation of interim counsel clarifies resp0n51b111ty for protecting
the interests of the class during precertification activities..

Manual for Complex Litig. (Fourth) § 21.11 (2004). See In re Issuer Fﬂaintiff IPO Antitrust

Litig., 234 F.R.D. 67, 69-70 (S.D.N.Y. 2006) (refusing to appoint mtemm class counsel where

there was “no rivalry among competing law firms to represent the putqtive class™); Carrier v.

Am. Bankers Life Assurance Co. of Fla., No. 05-cv-430-JD, 2006 WL&2990465, at *1 (D.N.H.
Oct. 19, 2006) (refusing to appoint interim class counsel where the putjiative class was
represented only by the firm that filed the complaint). In the words of ithe Donaldson court, “the
kind ot matter in which interim counsel is appointed is one where a laqjge number of putative
class actions have been consolidated or otherwise are pending in a single court” and rival law
firms are competing to represent the class. Donaldson, 2006 WL 13081]582 at *1; cf. Hill v.
Tribune Co., Nos. 05-C-2602, 05-C-2640, 05-C-2684, 05-C-2927, 05-133-3374, 05-C-3377, 05-C-
3390, 05-C-3928, 2005 WL 3299144, at *3-4 (N.D. Ill. Oct. 13, ZOOS)i(appointing interim class

where eight cases were consolidated and two sets of lawyers were acti}lfely competing for
}

appointment as class counsel); Turner v. Murphy Oil U.S.A.. Inc., 234iF.R.D. 597,611 (E.D. La.

20006) (appointing interim class counsel after twenty-seven cases were iconsolidated and

defendant initiated settlement discussions); In re Delphi ERISA Litigatlion, 230 F.R.D. 496, 489-

90 (E.D. Mich. 2005) (appointing interim class counsel where fifteen dases were consolidated

and different lawyers were competing to be class counsel); Smith v Ad;n Corp., 238 F.R.D. 609,
013 (N.D. IlI. 2006) (noting interim class counsel had been appointed lilpon consolidation of

twelve competing class action lawsuits).

——— _6-
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By contrast, interim class counsel should not be appointed where, as here, there is
no special circumstance warranting such action. Here, there is a Singlé purported class action
pending, with the interests of the putative class represented, at least for now, by the lawyers who
filed the complaint. No other actions have been consolidated with this one and there are not

competing groups of plaintitfs’ counsel jockeying for appointment as ¢lass counsel. Thus, this

case 1s 1n all relevant respects identical to those cases such as In re Issuer Plaintiff [PO Antitrust

Litig., Carrier, and Donaldson, where courts refused to invoke the extrpordinary procedures
provided by Fed. R. Civ. P. 23(g)(2)(A). For all of these reasons, Plaixiltiffs’ Motion should be

denied.

I1. PLAINTIFFS’ MOTION SHOULD ALSO BE DENIED BECAUSE MANATT
FAILS TO MEET THE REQUIREMENTS OF FED. R. CIV. P. 23(g)(1)

Even if it were appropriate to apply the extraordinary pTocedure provided by Fed.
R. Civ. P. 23(g)(2)(A) and appoint interim class counsel at this time, P!laintiffs’ Motion should be
denicd because Manatt does not satisfy the requirement of Fed. R. Civi; P. 23(g)(1) that class
counsel be able to “fairly and adequately represent the interests of the #:lass.” Manatt fails this
test for several reasons, including: (1) Manatt and its co-counsel have i?neparable contlicts of
interest though their association with Retired Players for Justice, an en}ity whose interests are
directly adverse to those of the putative class; (2) apparently because of its conflicts, Manatt has

put forward as purported class representatives individuals who themse]ves (a) are not class

members, and/or (b) have interests adverse to those of the class; and (3) as discussed in Players

Inc’s Sanctions Motion, Manatt has not adequately “identif[ied] or invjestigat[ed] potential claims
in the action™ as required by Fed. R. Civ. P. 23(g)(1)(C).

Fed. R. Civ. P. 23(g)(1)(B) provides that “(a)n attomey‘appointed to serve as class
counsel must fairly and adequately represent the interests of the class.’] Fed. R. Civ. P.
23(2)(1)(B). Fed. R. Civ. P. 23(g)(1)(C) provides in relevant part that f(i)n appointing class

counsel. the court (i) must consider: ... the work counsel has done in identifying or investigating

potential claims in the action, ... counsel's knowledge of the applicabl¢ law, and ... (ii) may

constder any other matter pertinent to counsel's ability to ... adequately represent the interests of

-7-
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s to Fed. R. Civ. P.

23(2)(1)(C) state that (1)1, after review of all applicants, the court congludes that none would be

satisfactory class counsel, it may deny class certification, [and] reject 4

R. Civ. P. 23 advisory committee notes to the 2003 Amendments. The

1l applications ....”" Fed.

same standards apply

whether the decision to appoint class counsel is being made on an intefim basis or at the class

certification stage. Hill, 2005 WL 3299144, at *3.

A.

Manatt Has Irreparable Conflicts of Interest That Preclude It from Fairly

and Adequately Representing the Interests of the Class

Manatt has irreparable conflicts of interest that would pjreclude it from “fairly and

adequately represent[ing] the interests of the class,” as required by Fed

.R. Civ. P. 23(g)(1)(B).

Players Inc is a for-profit corporation that, among other things, license$ names and images of

certain former NFL players and pays royalties to such players based oﬁ those licensing activities.

Sce Upshaw Decl. 4 5; Sanctions Mot. at 3. The putative class comprijses tormer NFL players

who participate in Players Inc’s group licensing programs. See Am. Ci()mpl. 9 20. It clearlyisin

the interests of members of the putative class that Players Inc’s group ]j

icensing programs be as

successtul as possible, thereby generating the maximum royalties for the class members. Manatt,

however, played a leading role in establishing Retired Players for Justiice, an entity formed with

express purposes of competing with Players Inc for the commercial lic?nsing of retired NFL

players” names and images and “establish[ing] an alternative to the curfrent marketing and

licensing system,” (see O’Kelly Decl. Exs. B, D (emphasis addcd)), soj'mething that is directly at

odds with the interests of the purported class.’

Even if some class members (i.e., certain retired players who participate on a non-exclusive

basis in Players Inc’s group licensing programs) were also to participat
programs of Retired Players for Justice, this would do nothing to allevi
many class members who would assign their group licensing only to P
majority). But as long as at least some class members chose not to par
for Justice licensing programs, their continued interest in the success o
licensing programs would conflict directly with the interests of Retired
Manatt. See, e.g., Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 623
conflict between majority of class (which was represented by class cou
defeated adequate representation requirements of Rule 23). Indeed, no
of some class members in Retired Players for Justice’s licensing progrs
contlict, it would aggravate it, likely making it impossible to certify a ¢
27, DuPontv. WYLY, 61 F.R.D. 615, 622 (D. Del. 1973) (“Because tH
and their representatives must share common interests, ‘diverse and po

e in the licensing

ate the conflict. There are
ayers Inc (probably a

ticipate in Retired Players

f Players Inc’s group
Players for Justice and
(1997) (holding that
nsel) and minority

t only would participation

ims not alleviate the

lass at all. Seeid. at 625-

e members of the class

tentially conflicting
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Moreover, the Secretary and Treasurer of Retired Players for Justice 1s Manatt’s
co-counsel, Samuel Mutch, while Ronald S. Katz of Manatt (who Siglléﬁd the Complaint and
Amended Complaint) and his co-counsel Lewis T. LeClair are also ide?ntiﬂed as “Officers and
Directors.” See O’Kelly Decl. Ex. D. Presumably, as officers and dirqi:ctors of Retired Players
for Justice, Messrs. Katz, LeClair, and Mutch have an obligation to WO!I'k for its success — again,
an obligation that squarely conflicts with the interests of the putative cljass.

In light of the leading role played by Manatt in establis}ihing Retired Players for
Justice, Manatt’s continued representation of that organization, and thg fact that Manatt litigation

partner Ronald Katz acts as one its Officers and Directors, Manatt has an obvious conflict that

precludes it from representing the putative class in this lawsuit. See, ¢.g., Piambino v. Bailey,

757 F.2d 1112, 1145-46 (11th Cir. 1985) (disqualifying class counsel l?ecause of conflict of

interest); Armstrong v. Powell, 230 F.R.D. 661, 681 (W.D. Okla. 2005}) (*Due process demands
that class members receive adequate representation before they are bofpnd by a judgment. An
attorney who labors under a conflict of interest cannot satisfy the requi’rements of Rule 23(g).”)

(citations and internal quotation marks omitted); Fechter v. HMW Indll;lS. 117 F.R.D. 362, 363-

64 (E.D. Pa. 1987) (disqualitying class counsel because of potential canﬂict of interest).
Manatt’s conflicts do not end there. Manatt has named ‘as plaintiffs and putative
class representatives Parrish and Adderley, who themselves have irreparable conflicts with the
interests of the class. This action, apparently motivated by Manatt’s own contlicts, further serves
to disqualify Manatt. According to the website of Retired Players for Justice, Parrish and
Adderley are Co-Presidents of this new entity. See O’Kelly Decl. Ex. D. The interest of Parrish
and Adderley in ensuring the success of their new venture, in which Manatt is so closely
involved, is directly at odds with the interests of the putative class members, and disqualifies

Parrish and Adderley from representing the class. See Amchem Prodycts, Inc. v. Windsor, 521

U.S. 591, 625 (1997) (stating that Rule 23 requirements of adequate rdpresentation cannot be

satisfied where there are conflicts between named plaintiffs and members of the class they

interests within the class are incompatible with the maintenance ... of p class action.” (citing
Carroll v. Am. Fed’n of Musicians, 372 F.2d 155, 162 (2d Cir. 1967)).

-9-
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F.R.D. 456, 459 (E.D.P.A. 1975) (""adequate representation’ requires,

representative party have no interests which may conflict with those of

U.S. Dist. LEXIS 30333, at *37-*40 (C.D. Cal. June 25, 2004); Cardin

purport to represent); William Penn Management Corp. v. Provident Fljlnd for Income, Inc., 68

at a minimum, that the

the person he purports to

represent’); see also Legge v. Nextel Communications, Inc., CV 02-8676 DSF (VBKXx), 2004

| Indus.. Inc. v. The

Huntington Nat’l Bank, 139 B.R. 703, 706-07 (Bankr. S.D. Ohio 1991

conflict™).

See Amchem, 521 U.S. at 625 n.20 (noting interrelationship between

requirement and conflicts of counsel); Hill, 2005 WL 3299144, at *3 (]

who may have been the initial client.”) (citing Advisory Committee N

Amendments to Fed. R. Civ. P. 23); see also id. (stating that Rule 23(g

plaintiff™).*

B.

* Indeed, Manatt’s inability to comport with its obligations under Rule
its failure to inform the court of its present conflicts of interest. See In

counsel ‘must fairly and adequately represent the interests of the class,|

; Manual for Complex

Litigation (Fourth) §21.26 (2004) (Rule 23 requires that class representatives “remain free of

Because Manatt represents and has an obligation to Parrjish and Adderley, named
plaintiffs who cannot satisty the “adequate representation” requiremen’:;s ot Rule 23, Manatt itself
cannot ““fairly and adequately” represent the interests of the class as re#{uired by Rule 23(g)(1).
“adequate representation”
'Class counsel’s primary

obligation is to the interests of the class and not any conflicting interes‘;[s of the named plaintiff

tes to the 2003
(1)(B) requires that “class

not the named or lead

Manatt Proposed Class Representatives Who Are Not Members of the
Putative Class, Contrary to the Requirements of Fed.

R. Civ. P. 23(g)(1)

Manatt’s conflict of interest and unfitness to act as inteﬁim class counsel is further

illustrated by the fact that it not only put forward as putative class repr¢sentatives two individuals

23(g)(1) are illustrated by
re Delphi ERISA

Litigation, 230 F.R.D. at 499 (stating that interim class counsel, in repr
class's best interests, has an ongoing duty to advise the court of any cot
arise so the court may modify its interim appointments to address and 1
Piambino, 757 F.2d at 1144-45 (“When very early in this case Lead Cq
a conflict of interest with [certain class members], they became, under

esenting the putative
1flicts of interest that may
mitigate such conflicts);
unsel found themselves in
Rule 23, generally unable

to conduct the litigation and there [was] inadequate representation of tk

quotations omitted).
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with irreparable conflicts with the class (Parrish and Adderley), but it d;lso named as plaintitfs
(and putative class representatives) two individuals who are not and capnot be members of the
class at all — Parrish and Roberts. As discussed (at 4, supra), because H;arrish and Roberts never
signed GLAs, never participated in Players Inc group licensing activitigs and, indeed, never had
any relationships at all with Players Inc, Players Inc did not owe any d(%lty to Parrish or Roberts,
much less a fiduciary duty. (See Sanctions Mot. at 8-10 for more com]{ﬂete discussion.) Because
neither Parrish nor Roberts has any claim against Players Inc for breacb of such duty, neither of
them can be a member of the purported class — let alone act as class reﬁ;resentatives. See
Amchem, 521 U.S. at 625 ("[A] class representative must be part of th%: class and ‘possess the

same interest and suffer the same injury’ as the class members.”); General Tel. Co. of the S.W. v.

Falcon, 457 U.S. 147, 156 (1982) (same); E. Tex. Motor Freight Sys., Inc. v. Rodriguez, 431

U.S. 395,403 (1977) (same); Schlesinger v. Reservists Comm. to Stopjthe War, 418 U.S. 208,

216 (1974) (same).

Fed. R. Civ. P. 23(g)(1)(C) provides in relevant part thaj;t “(1)n appointing class
counsel, the court (1) must consider: ... the work counsel has done in ihentifying or investigating
potential claims in the action, ... counsel's knowledge of the applicablé law, and ... (i1) may
consider any other matter pertinent to counsel's ability to ... adequately represent the interests of
the class.” Fed. R. Civ. P. 23(g)(1)(C). The fact that Manatt has prop«?sed as class
representatives two individuals who could not be members of the putaﬁive class under any

cognizable legal theory speaks volumes about its own conflict of interest.

C. Manatt Is Unfit to Act as Class Counsel Because It Filed This Lawsuit for
Improper Purposes and Without Conducting the Necessary Factual and
Legal Inquiry

Players Inc discusses in detail in its Sanctions Motion hpw Manatt filed this
lawsuit without sufficient factual or legal bases for the claims set forthéin the Complaint and
Amended Complaint, and for the apparent improper purposes of engaging in a fishing expedition
for public relations purposes, attacking the unrelated collective bargair;}ing activities of the
NFLPA, and promoting the competing commercial interests of Retired Players for Justice. Not

only was Manatt’s conduct contrary to its obligations under Fed. R. CUV P. 11 and 28 U.S.C.

-11-
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§ 1927. it also further illustrates Manatt’s contlict with the class and uquitability to act as class
counsel.

Had Manatt conducted a reasonable investigation of thei;facts and controlling law
betore it filed the Complaint and Amended Complaint in this lawsuit, Qr adhered to its Rule 11
obligations if such an investigation was in fact made, it would have concluded that at least as to
Parrish and Roberts, the claims asserted in the initial Complaint were Without any possible
foundation because neither Parrish nor Roberts had any relationship at 511 with Players Inc. See
discussion at 4, supra. Thus, in light of the requirements of Fed. R. Civ. P. 23(g)(1)(C) that “(i)n
appointing class counsel, the court (1) must consider: ... the work counsel has done in
identifying or investigating potential claims in the action, ...[and] counsel's knowledge of the

applicable law,” this Court should not appoint Manatt as interim class ¢ounsel here.

Moreover, in addition to filing this lawsuit in order to pfomote the commercial
interests of Retired Players for Justice (which, as discussed above), cojﬁﬂict with the interests of
the putative class, Manatt also acted with the apparent improper purpo?%,e of advancing the agenda
of a non-class member, Parrish, in his long-running campaign against tbe NFLPA — an agenda
that has nothing to do with the claims in this case. See Sanctions Motij%an at 4-5 for discussion.

Another named plaintiff, Adderley, may also have shared Parrish’s agenda of harassing the

NFLPA. See Norman, D.D.S., P.C. v. ARCS Equities Corp., 72 F.R.D. 502, 506 (S.D.N.Y.

1976) (stating that a class representative “who is motivated by spite agjainst a defendant is no

ditferent from one which has an adverse pecuniary interest™); DuPont Y WYLY, 61 F.R.D. 615,
622-23 (D. Del. 1973) (finding putative class representative to be inadqi:quate where “this suit
may be an attempt to open still another front in a wide ranging battle h’iving objectives unrelated
to those shared by the class™). In short, Manatt’s conduct is contrary tg the obligations of class
counsel pursuant to Fed. R. Civ. P. 23(g)(1) to “fairly and adequately represent the interests of

the class,” and further demonstrates why Plaintiffs’ motion should be denied. See Taub v.

Glickman, 67 Civ. 3447, 1970 WL 210, at *1 (S.D.N.Y. 1970) (denyirlg class certification

because plaintiffs’ counsel had been “criticized for conduct that would|at least seem to be of

questionable propriety” and thus would “not fairly and adequately repriesent the suggested
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class”); see also Sweet v. Pfizer, 232 F.R.D. 360, 371 (C.D. Cal. 2005) Kdisqualifying class

counsel because of questionable quality of his work).
CONCLUSION
For all of the foregoing reasons, Players Inc respectfullyrequests that the Court
deny Plaintiffs' Motion to Appoint Manatt, Phelps & Phillips, LLP as Interim Class Counsel, and

enter an order denying Plaintiffs' motion.

Date: April 4, 2007 DEWEY BALLANTINE LLP

By: s/effrey 14‘ Kessler

Jeffrey L, Kessler
Attorneys for Defgndant Players Inc
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