Parrish et al v. National Football League Players Incorporated Doc. 462 Att. 10

EXHIBIT 10

Case No. C 07 0943 WHA

Parrish v. Natioual Football League Players Association, et al.

Dockets.Justia.com



http://dockets.justia.com/docket/california/candce/3:2007cv00943/189286/
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2007cv00943/189286/462/10.html
http://dockets.justia.com/

Certified Copy

IN THE DISTRICT COURT OF THE UNITED STATES
NORTHERN DISTRICT
{SAN FRANCISCO DIVISION)

BERNARD PAUL PARRISH, HERBERT
ANTHONY ADDERLEY, and WALTER
ROBERTS, I, on behalf of

themselves and all others

similarly sifuated,

Plainifts,
Civil Action

V. C07 0943 WHA

NATIONAL FOOTBALL LEAGUE
PLAYERS ASSOCIATION, a
Virginia Corporation, and
NATIONAL FOOTBALL LEAGUE
PLAYERS INCORPORATED, d/b/a
PLAYERS, INC,, a Virginia
Corporation,

Defendants

CONFIDENTIAL VIDEOTAPED DEPOSITION OF
GENE UPSHAW

Wednesday, February 13, 2008
9:05 a.m.

Manatt, Phelps & Phillips, LLP,
One Mctro Center,Suite 1)60
700 12th Street, NW., Washington,D.C.

Reported By:
Susan E. Smith, RPR, Notary Public
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APPEARANCES:

RONALD S. KATZ, ESQUIRE

RYAN S. HILBERT, ESQUIRE

MANATT, PHELPS & PHILLIPS, LLP
1001 Page Mill Road, Building 2
Palo Alto, California 94304
(650} 812-1346

NOBL S. COHEN, ESQUIRE

MANATT, PHELPS & PHILLIPS, LLP
11355 West Olympic Boulevard
Los Angeleg, California 90064
(310) 312-4388 |

.. PETER PARCHER, ESQUIRE
MANATT, PHELPS & PHILLIPS, LLP’
7 Times Sgquare
New York, New York 100435
(212} 790-4500
On behalf of the Plaintiffs

JEFFREY L. KESSLER, ESQUIRE
ROY TAUB, ESQUIRE
DEWEY & LeBOEUF, LLP
1301 Avenue of the Americas
New York, New York 10019
(212} 259-7164
on behalf of the Defendants

ALSC PRESENT:

RICHARD BERTHELSEN, General Counsel
NFL Players Association
KEN NUZZI, Videographer
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in 2061, and I don't know if any drafts are
still in existence. And I don't know whether
there are amny privileged copies that lawyers
are working on. But we'll take it under
advisement and we'll determine if there was
anything else.

MR. KATZ: Thank you.

¢. Does this agreement cover retired

players' rights in any way, as far as you

know?

A. I don't think it does.

Q. A&And on what do you base that, if
anything?

A. Because I was negotiating on
behalf of the active players, not the retired
players.

Q. &and how did it come to pasgs that
you chosgse to do that? ﬁhy did you choose not
to negotiate on behalf of the retired players?

| A. In this agreement or in geéneral?

Q. In this agreement.

2., The same as in general: 1 don't
represent, didn't represent the f;tired
players in collective bargaining.

Q. Was this part of a collective
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bargaining agreement? Was Exhibit 99 part of

the collective bargaining agreement?

MR. KESSLER: Objection to the form
of the gquestion.

0. You may answer, sir.

A. This is part of an extemnsion we
had in that agreement in 2001, yes. It was
all part of a collective bargaining agreement.

Q. 8o you believe that Exhibit 99 is
part of a collective bargaining agreement
between the National Football League and the
National Football League Players Association.

_ | MR. KHESSLER: Objection to the form
of the question, calls for a legal conclusicn

which thig witness is not competent to

testify.

Q. You may answer.

A. I'm not competent to testify. I
mean, sgeriously, I'm --

Q. ©No, I understand what you're
saying and I understand what Mr. Kessler is
saying. I'm not asking your legal opinion.
You're the guy who was on the point here. You
were negotiating it. And you've alszo

negotiated the CBA, the ceollective bargaining

143

r A U L S O N

REPORTING & LITIGATION SERVICES
WWW. PAULSONREPORTING.COM

800.300.1214 N 619.239.4111




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Gene Upshaw

CONFIDENTIAL

February 13,

2008

agreement?

A. That's correct.

0. Did you believe that you were
deing that here, or do you believe that
theytre unconnected, or you don't kuow?

MR. KESSLER: Objection to the form
of the question.

A. I knew that as part of the

.collective bargaining agreement extension,

this was incerporated as part of it, in rights
that we were conveying to the NFL.

Q. 8o as you sit here now, you
believe this is part of.the collecgtive
bargaining agreement?

A. This is ﬁot-in the ccllective
bargaining agreement, if that's where you‘re
at, because this is not in itk. But thig was
part of that whole series of negotiations.

Q. PBut isn't it correct, sir, that
retirad plavers have received payments
pursuant to this agreement, for the licensing
of their rights?

A. I'm neot sure. I'm not sure if
they have or if they have not.

Q. Okay.
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guess two last guestions. You got asked about
the PAF, the Players -- is that Assigtance
Foundation? The Professional Athletes
Foundation, I'm sorzry,

A, Yes.

Q. Okay, the Professicnal Athletes
Foundation. And you got asked some guestions
where you indicated that certain NFLPA
employees provide certain services for the
Professional Athletes Foundation. Do vou
recall that?

A. Yesg,

Q. Do they get any money from the
Profegsicnal Athletes Foundation for providing
any of those services?

A. Absoclutely not.

MR. KESSLER: I think that’'s it.

MR. KATZ: Okay. I have a couple.

You didn't give me that help on the
collective bargaining agreement.

MR. KESSLER: You want me to? I'11
ask him the question.

BY MR. KESSLER:
Q. Mr. Upshaw, is the spohsorship

agreement part of the collective bargaining
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agreemant?
A. No, it's a separate agreement.
It*s not even -~ the colleétive bargaining
agreement is signed by different parties
separate from the sponsorship agreement. It's
geparate.

MR. KATZ: I just have a couple more

EXAMINATION BY MR. KATZ:

Q. When Mr, Kessler was questioning
you, Mr. Upshaw, he asked you about whether
you had made efforts to promote the licensing
of retired players' images, and you said that
you did that, and I think you said you spoke
with someone at Electronic Arts. Is that
correct?

A, That's correct.

Q. With whom did you speak at
Electronic Arts?

A. I spoke to -- actually at the time
it was Larry Probst, who was the CEO, but also
with Joel Ensor, who was very much involved
with the negotiation of our agreement.

Q. And do you recall what you said Lo

Mr. -- is it P-R-0-B-8-T, Mr. Probst?
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STATE OF MARYLAND ) =8
COUNTY OF BALTIMGORE)

I, Susan Smith, RPR, a Notary Public
of the State of Maryland, do hereby certify
that the within named, GENE UPSHAW personally
appeared before me at the time and place
herein.set out, and after having been duly
sworn by me, was interrogated by counsel.

I further cerxtify that the
examination was recorded stenographically by
me, and this transcript is a true record of

the proceedings.

I further certify that the
stipulations contained herein were entered

into by counsel in my presence.

I further certify that I am not of
counsel to any of the parties, nor -an employee
of counsel, nor related to any of the parties,
nor in anyway interested in the outcome of

this action.

As witness my hand and netarial seal
this 14th day of February, 2008. '

My commission expires . - ‘ﬁz ;ff
November 1, 2010 I‘-)I ) ; C i T

Susan E. Smith

Notary Public
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