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1 THAT IF A WITNESS DOESN'T TOUCH OR MENTION THE EXHIBIT, EVEN IF

2 IT'S STIPULATED, IT'S NOT IN THE RECORD, IT'S NOT INTO EVIDENCE.

3            AND SO TWICE MR. AGASSI WAS THE ONLY WITNESS WHO WAS

4 ASSOCIATED WITH THE DOCUMENT.  THEREFORE, WE WANTED TO GET IN

5 THE UNOPPOSED EXHIBIT THROUGH HIS TESTIMONY.  NOW, IF THAT -- IF

6 THE WITNESS DOESN'T HAVE TO TOUCH IT, IF IT'S JUST IN, I THINK

7 THAT'S FINE.

8            THE COURT:  IS THERE ANY REFERENCE TO IT IN HIS

9 TESTIMONY THAT WILL REMAIN?

10            MR. PICKETT:  WELL, NOT -- NOT IF YOUR HONOR -- NOT

11 IF YOUR HONOR'S SUSTAINING OF THE OBJECTIONS IN THESE TWO

12 INSTANCES REMAIN.

13            THE COURT:  LET ME LOOK AT MR. AGASSI -- WHAT PAGE

14 NUMBER IS HE?

15            MR. PICKETT:  THE FIRST ONE IS ON PAGE -- THIS IS --

16 I'M LOOKING OFF THE AGASSI OBJECTION SHEET.  IT IS ON --

17            THE COURT:  WHAT'S THE PAGE?

18            MR. PICKETT:  PAGE 3 AT THE BOTTOM.  THERE'S A

19 REFERENCE TO THE SECOND PAGE OF EXHIBIT 707, WHICH IS

20 PLAINTIFFS' TRIAL EXHIBIT 112 NOW.

21            THE COURT:  OKAY.  707.

22            MR. LANIER:  WE DO NOT OBJECT TO THE EXHIBIT.  IT'S

23 GOING TO COME IN THROUGH A VARIETY OF OTHER WITNESSES'

24 TESTIMONY.  I BELIEVE THAT'S -- IN A FEW OTHER WITNESSES'

25 TESTIMONY.  IT JUST MAY NOT HAVE BEEN BY THIS POINT, BUT WE
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1 WOULDN'T OBJECT TO IT.

2            THE COURT:  YEAH, AS LONG AS SOME WITNESS IS

3 TESTIFYING AS TO 707, IT CAN COME IN.

4            MR. PICKETT:  WE THOUGHT MR. AGASSI WAS THE WITNESS

5 WHO WAS GOING TO, IN OUR WORDS, SPONSOR, I SUPPOSE, THE EXHIBIT.

6            THE COURT:  AND WHO'S -- WHAT WITNESS DO YOU THINK IS

7 GOING TO SPONSOR THE EXHIBIT?

8            MR. LANIER:  THEY'VE ASKED, FOR EXAMPLE, TO SPEAK TO

9 MR. ZEPECKI, WHO'S COMING UP LATER THIS WEEK, THE AUTHOR TO THE

10 EXHIBIT.  I WOULD ASSUME THAT THEY WOULD BE TALKING TO HIM ABOUT

11 IT.

12            THE COURT:  WOULDN'T HE ACTUALLY BE A BETTER SPONSOR,

13 THE AUTHOR OF THE EXHIBIT?

14            MR. PICKETT:  WELL, THIS IS THE ADDRESSEE.

15            THE COURT:  RIGHT.

16            MR. PICKETT:  HE'S NOT --

17            THE COURT:  WELL, I'M NOT GOING TO CHANGE MY RULING

18 ON THIS PARTICULAR EXCERPT.  SO YOU CAN GET THE EXHIBIT IN

19 EITHER THROUGH -- AS LONG AS SOME WITNESS REFERS TO IT SO IT'S

20 IDENTIFIED BY SOMEBODY.

21            WHEN WE HAVE A WITNESS HERE IN COURT, IT'S NOT A

22 PROBLEM.  WHEN THERE'S A DEPOSITION IN LIEU OF THAT, WE STILL

23 NEED TO HAVE SOMEBODY REFER TO IT.

24            MR. PICKETT:  BUT THE WITNESS --

25                     (SIMULTANEOUS COLLOQUY.)
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1            MR. PICKETT:  SOMEBODY IN THE VIDEO CAN REFER TO IT.

2            THE COURT:  YES, THAT'S WHAT I'M SAYING.  AS LONG AS

3 THERE'S A WITNESS IN A VIDEO WHO REFERS TO 707, IT CAN STILL BE

4 ADMITTED.

5            MR. PICKETT:  THAT'S MR. AGASSI.

6            THE COURT:  IS HE THE ONLY WITNESS THAT REFERS TO IT?

7            MR. LANIER:  NO.

8            THE COURT:  OKAY.

9            MR. PICKETT:  WELL, I --

10            THE COURT:  EXCUSE ME.  LET ME ASK ANOTHER QUESTION.

11            IS THE EXCERPT THAT WAS BOLDED IN THE OBJECTIONS THE

12 ONLY EXCERPT THAT REFERS TO 707 DURING MR. AGASSI'S ENTIRE

13 TESTIMONY?

14                   (OFF-THE-RECORD DISCUSSION.)

15            MR. LANIER:  I BELIEVE THAT IT IS THE ONLY EXCERPT OF

16 THOSE THAT PRESENTLY REMAIN.  AGAIN, WE HAVEN'T OBJECTED TO THE

17 EXHIBIT.  THE SUBSTANTIVE TESTIMONY WE DID OBJECT TO AND YOUR

18 HONOR HAS RULED.

19            THE COURT:  RIGHT.

20            MR. PICKETT:  AND --

21            THE COURT:  OKAY.

22            MR. PICKETT:  ALL RIGHT.  AND SO MR. AGASSI SAYS, WAS

23 THIS A FACTOR IN FAVORING -- IN FAVOR OF SUPPORTING THE

24 ACQUISITION, HE'S THE ONE WHO'S DECIDING TO MAKE THE

25 ACQUISITION.
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1            WELL --

2            THE COURT:  WELL, I'M NOT GOING TO ENTERTAIN

3 ARGUMENTS ON WHETHER OR NOT -- YOU ALL GAVE ME YOUR ARGUMENTS.

4 I READ THEM LAST NIGHT.  I RULED ON THEM.

5            MR. PICKETT:  ALL RIGHT.

6            THE COURT:  WE GAVE IT TO YOU.  THE RULING STANDS.

7            MR. HOWARD:  FINE.

8            THE COURT:  YOU CAN GET IT IN IF SOME OTHER WITNESS,

9 EITHER WHO IS PERSONALLY PRESENT IN COURT OR WHO ON A

10 DEPOSITION -- DURING THE COURSE OF THE DEPOSITION, REFERS TO

11 707, IT CAN COME IN.

12            MR. PICKETT:  WE'LL TRY TO GET IT IN THROUGH

13 MR. ZEPECKI.

14            THE COURT:  OKAY.

15            MR. PICKETT:  IF -- THE NEXT -- THE NEXT DOCUMENT I

16 TOLD YOU ABOUT, WHICH IS ON PAGE 6 OF THE OBJECTIONS, REFERS TO

17 PLAINTIFFS' TRIAL EXHIBIT 183.  IT'S MR. MACKEY IN AN EMAIL

18 TALKING OR -- COMMUNICATING TO MR. AGASSI THAT TOMORROWNOW IS A

19 SEPARATE ENTITY DUE TO THE THREAT OF LITIGATION, AND HE SAYS IN

20 THIS EMAIL, HE SAYS SO.  I DON'T BELIEVE THAT EXHIBIT IS

21 OBJECTED TO.

22            MR. LANIER:  WOULD YOU JUST, MR. PICKETT, REMIND ME,

23 IS THAT THE BUSINESS CASE DOCUMENT?

24            THE COURT:  YEAH.

25            MR. PICKETT:  NO, IT'S AN EMAIL FROM MR. MACKEY TO
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ORACLE USA, INC., et al. v. SAP AG, et al. - Jury Trial - Volume 4 - November 5, 2010

Raynee H. Mercado, CSR, RMR, CRR, FCRR, CCRR  &  Diane E. Skillman, CSR, RPR, FCRR
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