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 1  P R O C E E D I N G S 

 2 AUGUST 4, 2009                 2:06 p.m. 

 3  

 4 THE CLERK:  Calling Civil 07-1658, Oracle

 5 Corporation versus SAP AG, et al.

 6 Counsel, please state your appearances for the

 7 record.

 8 MR. HOWARD:  Good afternoon, your Honor.  Geoff

 9 Howard for Oracle.  

10 With me, Zach Alinder, John Polito and Holly Hous e.

11 And Jennifer Boss may arrive mid-proceeding.

12 MR. COWAN:  Good afternoon, your Honor.  Scott

13 Cowan for defendants.  With me is Jackie Lee and Heather

14 Fugitt, also associates from our office, as well as a summer

15 associate, Dara Lettinson, is here today as well.

16 THE COURT:  There are still a few summer

17 associates?

18 MR. COWAN:  Just a few.  We are on our last weeks.

19 THE COURT:  All right.  Well, go ahead.  I know

20 there are some things you want to present to me I  think.  I'm

21 not sure which one of you.  I can't remember. 

22 MR. COWAN:  Your Honor, in terms of a formal

23 presentation, I don't think -- we hadn't intended  on doing

24 any kind of dog and pony, if you will.  If it aid s any

25 questions you may have or any analysis you may do  during the
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 1 hearing, we are prepared to do that.

 2 There may be a couple points where it makes sense ,

 3 but if the Court has questions regarding the pape rs or would

 4 like the parties to present on the motions, we ca n continue

 5 to --

 6 THE COURT:  I know you brought some equipment in.

 7 I think you were going to do some kind of demonst ration, or

 8 not?

 9 MR. COWAN:  I'm prepared to do that, depending what

10 the Court's questions are with respect to the SAS  system, for

11 example.

12 I have a PowerPoint with respect to some of the

13 download issues.  I certainly could go straight i nto that.

14 I know the Court's time is limited.  I didn't wan t

15 to go through all that if you don't have question s for it.

16 MR. HOWARD:  And we just filed ours, your Honor,

17 because we didn't know what they were going to do  and we

18 wanted to have the ability to say something in re sponse.

19 THE COURT:  Okay.  Well, I have to say, despite,

20 you know, lots and lots of paper, I find it very difficult to

21 tell who is right on these questions.  And, you k now, maybe

22 that's -- I would like to think that's not a stat ement about

23 me, but maybe it is a statement about the system at this

24 point.

25 You know, I will give you some thoughts, but, yes ,
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 1 certainly I do have questions and I believe it's difficult

 2 for a judge to judge.

 3 For on 13, interrogatory 13, I would agree that

 4 it's limited to the downloads referred to in the answer;

 5 i.e., the downloads beyond those as set forth in the answer.

 6 It's not, you know, where did they come from and things like

 7 that, but even as so interpreted, that still leav es the

 8 question, you know, is, rule -- I don't think inc luding but

 9 not limited to broadens it beyond that.  

10 But that still leaves the question of, you know, is

11 Rule 33(d) the appropriate approach?  Is it more burdensome

12 on one side or the other, or not?  

13 Here is a very simple question.  What is an ESU?

14 MR. HOWARD:  An ESU is a -- one of the support

15 files that is packaged up by Oracle and sent out to customers

16 that provides update information, has code within  it.  It has

17 other objects within it, but it's one of these do wnloadable

18 support patch files that gets sent out that custo mers then

19 apply to their underlying software.

20 MR. COWAN:  And, your Honor, that is actually one

21 thing I do have some graphics on that may help th e Court

22 understand what an ESU is.

23 You may recall, the parties originally did a bit of

24 a dog and pony, as I referenced earlier, back in May of 2008.

25 We have some of those same slides, I think, back then
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 1 probably then didn't make a lot of sense both to the Court

 2 and to the parties in some ways, because we certa inly learned

 3 a lot more since then as well.  

 4 But if you have time now, I've got a PowerPoint

 5 presentation, but I also have a little booklet th at you can

 6 follow along with the pages numbers that may help .

 7 THE COURT:  Probably so.  So the extent that the

 8 defendant is saying the download request forms, w hich are

 9 part of response to 10, would -- interrogatory 10 , would also

10 apply to 13, I'm not really sure what -- you know , how the

11 download request forms do or don't -- to what ext ent they do

12 or don't cover the answer to what material beyond  those

13 licensed to a particular customer may have been d ownloaded.

14 In other words, it sounds to me as if a download

15 request form has some of the information, but whe ther it has

16 all of them, I have no idea really.

17 Then the defendants then raise the issue, Well, w e

18 can't provide the level of detail you ask for, ex actly which

19 downloads were beyond what the customers said the y were

20 entitled to without product mapping information.  I don't

21 know if I understand that whole issue.  And the p laintiff, as

22 I saw it, didn't -- I might have missed it, but d idn't seem

23 to really respond to that.

24 If it's needed and no -- and neither the plaintif f

25 can't or won't, I don't know which, give it to th e
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 1 defendants, then that does hobble the defendants apparently.

 2 Now, the plaintiffs raise a good point, or a

 3 seemingly good point.  What information do defend ants have --

 4 and this is certainly a question I want answered -- that led

 5 you to be able to answer insofar as you did and h ow did you

 6 get to that point?  

 7 And I think, you know, that raises a question,

 8 well, exactly how did you get there?  And that is  certainly

 9 something the plaintiffs are entitled to know.  T hen does

10 that lead us anywhere further to answer the quest ion of

11 whether there is more that can be done.

12 MR. COWAN:  Do you want me to answer that?  I'm

13 making notes, if I can certainly answer that now.

14 THE COURT:  Let me get through 13 and let me see if

15 I have anything else.

16 So then the plaintiffs come up with a proposal,

17 which is what I just asked you an explanation of how you

18 reached the view, both -- I think in the answer t o the

19 interrogatory and then more general in the press release that

20 certain things weren't authorized.  And if you ca n't say any

21 more essentially, say so.  

22 So those -- I think maybe it's enough to start wi th

23 13, but those are all to me issues that I don't - - either

24 don't know the answer to or don't really understa nd.

25 MR. HOWARD:  May I start then, your Honor, since I
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 1 think most of those are directed at us?

 2 Taking your Honor's interpretation of 13, that it 's

 3 limited to the answer -- to Paragraph 15 of the a nswer, that,

 4 then, by our reading of Paragraph 15 would then e xtend to all

 5 downloads that they had concluded were inappropri ately

 6 downloaded.

 7 And so the question then is:  What are they?  And

 8 by file, because this is -- this is our basic pro of.  If we

 9 have to prove that downloads were taken inappropr iately, and

10 they have identified ones that were, that really goes to the

11 very basic facts of the case.

12 There is then -- we tried to come up with in both

13 13 and 14 some creative ideas for how to cut thro ugh this.

14 And the ideas for 13, which sounds like your Hono r has picked

15 up on, is say what you did and which forms you ca n identify,

16 with what specificity you can identify them.  And  then I

17 think there is one additional step that is a cruc ial one and

18 it goes to the mapping question, so let me answer  it.

19 The other part of our proposal is that they said

20 that they could not identify the impropriety of a dditional

21 downloads because they -- and the reason is impor tant.  It's

22 because they cannot identify the credentials, the  customer

23 log-in credentials that were used to download any  particular

24 file.

25 If that's true, and it appears to be because they
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 1 have said it, the mapping information -- which we  have

 2 provided by the way, but the mapping information is

 3 irrelevant, and let me explain why.

 4 The point of the mapping is that once you have

 5 identified a file, an ESU for example, you need t o be able to

 6 link that ESU to a particular licensed piece of s oftware.

 7 The ESU's have numbers that identify them.  And y ou have to

 8 open the ESU in order to see what information it contains and

 9 then you have to map, which is where the word com es from,

10 that coding information to a particular piece of software.

11 We have given them the information --

12 THE COURT:  And for the reason that, then, you know

13 what specific product was downloaded without perm ission?

14 MR. HOWARD:  Exactly.  Because then you -- once you

15 know what piece of software the ESU correlates to , provided

16 you know the credential, you can then assess was the customer

17 whose credentials was used, were they licensed to  that piece

18 of software to which the ESU correlates?

19 THE COURT:  Okay.  And "credential" being what?   

20 MR. HOWARD:  The log-in I.D.  So you log in -- at

21 the opening screen of the website you put in an u ser name and

22 a password, and that user name and password is wh at I mean

23 by -- is what I'm including in the term "credenti al."

24 THE COURT:  So the Oracle system was such that you

25 -- if you had a password and user name, you could  log in and
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 1 then get access to things you weren't entitled to ?

 2 MR. HOWARD:  As long as you clicked on the terms of

 3 use agreement saying you would not do that, yes.

 4 But, yes, you could go in there, and that's so th at

 5 customers can go in there and find what they want  according

 6 to the code that applies to their software.

 7 So now just circling back to the credential issue ,

 8 if you don't know what credential was used to tak e that ESU,

 9 it doesn't matter what software it maps to becaus e you can

10 never match it to any particular customer's softw are.  And

11 all we are saying is if that's true, please say s o because

12 that is really important information for us to ha ve, that you

13 can't figure it out from your own records because  you didn't

14 keep track of the credentials that you used to ta ke the

15 various files that are now sitting on the compute rs.

16 THE COURT:  So I'm not -- I think this is the first

17 time you have probably tried to explain it to me.   I'm not

18 sure that I understand it.

19 You are saying the customer log-in basically give s

20 a customer access to anything, even though it may  have only

21 licensed half of the products that it can then ge t access to.

22 And if you don't know -- so if you don't know the

23 customer log-in, you can't, therefore, just figur e out what

24 it was or wasn't entitled to?

25 MR. HOWARD:  Right.  You can figure out on a
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 1 customer basis what they're entitled to because y ou have

 2 their license agreements and you know what softwa re.

 3 And so for any given ESU on Tomorrow Now system,

 4 you know whether Customer A or B was licensed to that

 5 software, but what you can't do is know whether t hat ESU was

 6 taken improperly or not because the propriety of the taking

 7 is tied to the credential that you use when you l ogged into

 8 the system to download that file.

 9 THE COURT:  Well, the customer's identity.

10 MR. HOWARD:  Exactly.

11 THE COURT:  So you are saying if you don't know

12 from which customer you downloaded something, you  can't tell

13 whether they had the right to it or not.

14 MR. HOWARD:  That's what they are saying, that's

15 right.  That's what I understand them to be sayin g in their

16 brief.

17 They say it's technically impossible to identify

18 what customer -- what customer user name and pass word was

19 used to take any particular downloaded file that is now

20 sitting on their computer systems.  And our revie w of their

21 records and the testimony appears to bear that ou t.  You

22 can't -- you can't go pick a downloaded file on t heir server

23 and know what credential was used to take that fi le.

24 THE COURT:  Okay.

25 MR. COWAN:  It's a hyper technical distinction that
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 1 he is making and trying to expand that into the w hole mapping

 2 issue, and let me explain.

 3 Tomorrow Now had records, and we have produced

 4 those records, as to what log-in, what customer c onnection

 5 user name and password was given by the customer to Tomorrow

 6 Now.  And they have obtained testimony indicating  -- and a

 7 whole chain of records, from email communication from the

 8 client giving the password and log-in, the passwo rd log-in

 9 name, put on the request forms they used to do th e downloads.

10 So we do have records of customer names and

11 customer passwords and customer user names being used for

12 specific downloading activity.

13 What we don't have, nor do they have any way to d o

14 it either, once a file exists anywhere on our sys tem there is

15 no electronic way, no technical way, there is no tag on that

16 file that says this file was downloaded for that customer.

17 We do know the manner in which the downloads were

18 kept by Tomorrow Now, that they were segregated b y customers.

19 When they were downloaded, they were put in separ ate customer

20 folders and that's where I think some of the show -and-tell

21 may help explain that process and help explain wh at we are

22 talking about on the issues.

23 So I disagree vehemently with Mr. Howard's

24 suggestion that there is no way to say for a give n file --

25 there is no evidence to suggest for a given file what
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 1 customer's user name and password were used.  

 2 To the contrary.  We have got plenty of documenta ry

 3 evidence.  There is just no electronic tag or tec hnical way

 4 now to go back and look at those files in the lit erally

 5 millions of files and say for each file which -- for that

 6 specific file taken in isolation to have some ele ctronic

 7 proof through an electronic tag on the file itsel f.  That was

 8 the only point we made in the brief and that poin t is tied to

 9 the mapping issue.

10 If the Court would allow, I think now is probably  a

11 good time for me to get into some of the graphics .

12 THE COURT:  Okay.  But let me just -- I do think

13 so, but let me just ask you to make sure I follow  on what you

14 said.

15 You are saying, you have a customer request form 

16 to download certain things.  Okay.  You download them.  Then

17 the way you would be able to now say you download ed for

18 Customer A and not for Customer B, this is kept o nly in

19 Customer A's file.

20 MR. COWAN:  Correct.

21 THE COURT:  So you can identify it by seeing whose

22 file it's in.

23 MR. COWAN:  Correct.

24 THE COURT:  So I take it by that you are saying you

25 didn't take something Customer A was authorized t o get, but
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 1 Customer B wasn't, and then given to Customer B.

 2 MR. COWAN:  I can't say with certainty that that

 3 didn't happen in any instance and I think there h as been some

 4 evidence that in some instances it did happen.

 5 But -- but -- and we can show and we have

 6 established in the case that for a large portion of these

 7 downloads, they were done on a customer-by-custom er basis

 8 using that customer's password and log-in and the n stored in

 9 a separate location.  There are groups of downloa ds that are

10 stored on a non-customer specific basis as well.

11 MR. HOWARD:  Your Honor, that last point is

12 important and the factual statement that the down loads were

13 segregated by customer is of recent vintage.

14 For many years downloads were downloaded into wha t

15 they called the master library, where they were n ot kept

16 according to customer, for JD Edwards or PeopleSo ft.  And

17 that continued even after SAP acquired Tomorrow N ow.

18 Now, it is true that in the last year and a half or

19 so before Oracle sued, there had been a change in  policy, but

20 only at that point, that downloads were downloade d into

21 customer specific folders.

22 There was also an effort to dreg up some of those

23 master libraries into couple specific folders.  B ut that

24 doesn't help us because nobody knows whose creden tials were

25 used to take those downloads in the first place w hen they
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 1 were then assigned into the various customer spec ific

 2 folders.

 3 So the customer specific folder fact doesn't answ er

 4 the question here.  There were many downloads tha t were taken

 5 before those were in place and even after they we re in place,

 6 there were many, many downloads that we know were  just put in

 7 there that were not taken with that customer's cr edential.

 8 THE COURT:  Well, if they weren't taken with a

 9 customer credential, but then they were assigned to -- they

10 were taken with Customer A's credential and later  taken out

11 of the master file and stuck in Customer B's file  is what

12 you're saying.

13 MR. HOWARD:  That's what happened.

14 THE COURT:  According to what?  According to the

15 fact that Couple B was allowed to have them?

16 MR. HOWARD:  No.  They had one criteria for making

17 that decision, and that was the date of the file.   So they

18 decided that -- that if the file existed on Oracl e's system

19 at a time when Customer B could have downloaded i t, then it

20 was okay to copy it over into Customer B's folder  even though

21 they did not know and likely had not he ever down loaded it

22 with Customer B's credential at the time that Cus tomer B was

23 licensed to go into the site and download it.  So  it was

24 purely the date of the file that was the criteria  that they

25 used.
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 1 MR. COWAN:  But in answer to the Court's question,

 2 there was some criteria when they -- because Mr. Howard is

 3 correct.  There was a period of time when the dow nloads --

 4 you had to separate this between PeopleSoft and J D Edwards

 5 because the time is different and the process is sort of a

 6 little different.

 7 Speaking in general terms where there were master

 8 libraries, but JD Edwards, that period was a shor ter period

 9 of time than PeopleSoft overall.  And they did us e a process

10 similar to what Mr. Howard just described to try to get

11 downloads in -- copy the downloads into customer specific

12 folders in a way that they thought the customer w as permitted

13 to have those downloads by using criteria such as  date and --

14 maintenance and dates.

15 But going back to the interrogatory, I think it's

16 very important for the Court to understand the co ntent and

17 the quantity of the files we're talking about.  A nd rather

18 than put something on the screen, I have got all of this in a

19 little booklet that may help us walk through this  fairly

20 quickly.

21 THE COURT:  Okay.  Well, you can certainly hand it

22 up.

23 MR. COWAN:  Okay.

24 (Whereupon, document was tendered 

25  to the Court.) 
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 1 MR. COWAN:  The first page, your Honor, Page 1, is

 2 -- you asked about the product verification form and what was

 3 that.

 4 This is an example, in the JD Edwards situation - -

 5 and this really goes to interrogatory 13 relative  to the

 6 inappropriate download comment.

 7 You see on this form that's completed with the

 8 client's input certain types of applications that  they check

 9 that they are licensed for and certain types that  they are

10 not.  The X's indicate those things that they bel ieve they

11 are licensed for.  And this is only one piece of one set of

12 products for a particular customer.

13 And this -- if you look over to the left, it's ki nd

14 of hard to read under "Company Information", but this is for

15 Ocne on Page 1.

16 THE COURT:  So this is something the customer gave

17 to JD Edwards or the customer gave info and then --

18 MR. COWAN:  It's a form -- it's a Tomorrow Now form

19 that the customer completed, either by themselves  or with the

20 assistance of Tomorrow Now, in trying to determin e what the

21 customer was licensed for before the downloading activity

22 occurred.

23 That information then was -- and on Page 2 is an

24 example of the download request form.  And, again , these

25 product verification forms have all been produced .  To the
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 1 extent they have been located, they have been pro duced to

 2 Oracle.  The download request form, again, have a ll been

 3 produced to the extent they have been located.

 4 Here is an example.  For Merck, another one of th e

 5 companies that was named in the original complain t and

 6 continues to be named in the current complaint.  And it shows

 7 the customer connection password and user name, j ust as I

 8 told the Court.  It's the third and fourth entry there.

 9 But it also references through a series of boxes

10 that are filled out on this form down at the very  bottom it

11 says "Electronic Software Updates."  And it says that there's

12 two types of releases, Xe and 8.10, which are jus t the

13 various releases of the product.

14 But four columns over it says "All."  And in that

15 instant, even though Merck may not have been lice nsed for 

16 all or represented to Tomorrow Now that it was li censed for

17 all, we know from this form that at least the ins tructions

18 were to go get all of the ESU's for those two rel eases, the

19 JD Edwards product.

20 So Page 3 shows where those -- JD Edwards deliver ed

21 updates and fixes.  And the first -- Page 3 shows  a screen

22 shot of the highest level folder and page four ar e the

23 subfolders under that highest level folder, and y ou see it's

24 divided by customer.

25 And, again, this has all been produced in
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 1 electronic form to the plaintiffs.

 2 And by way of example, about halfway down on this

 3 list on Page 4 you see the client Electrolux.  If  you click

 4 on that folder, which is on Page 5, you see that that folder

 5 is 4.78 gigabytes in terms of size.  It's a sizab le folder.

 6 And you keep going, Page 6.  When you open that u p,

 7 there's two subfolders.  One divided by OneWorld,  which is

 8 one version of the JD Edwards product, which is a

 9 Windows-based solution, and World is another vers ion of the

10 JD Edwards product, which is an old IBM green scr een

11 technology product.  But you get to page -- that' s on Page 6.

12 Page 7, once you click into the OneWorld folder,

13 you see the "Electronic Software Update" subfolde r in that.

14 Everything that's downloaded is in this typical f ile folder

15 structure for the JD Edwards customers after the period of

16 time that Mr. Howard indicated that they were div ided.

17 There are a few categories, I think three or four ,

18 that still were maintained in a master file basis , but for

19 the most part everything that was downloaded was organized

20 this way after that period of time.

21 Then when you click into the "Electronic Software

22 Update" folder -- and I hate to do this in a pain ful way, but

23 you see how -- I'm trying to have the Court under stand how

24 this is organized electronically and how it's bee n produced.

25 These are the various versions fourth which
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 1 Electrolux purportedly indicated they were licens ed for.  XE

 2 is one of those releases or versions of the produ ct.  That's

 3 on Page 8.

 4 And then when you finally get down to the actual

 5 ESU's, which is on Page 9, as you see, many, many  layers into

 6 this folder structure, which are the actual downl oaded

 7 artifacts, you see circled there there's 5,057.  Just for

 8 this one customer for that one release there is 5 ,057 items

 9 that were downloaded for that customer.

10 Page 10 gives another example of a specific file

11 that's JD374_exe.  And when you open that up, wha t's inside

12 that is an image of an html file, a web page, if you will.

13 THE COURT:  What page are you on?

14 MR. COWAN:  I'm on Page 11 now.  And this is the

15 actual description of the ESU itself.

16 And down at that level at the very bottom, the

17 bottom circle on Page 11, you finally have some i nformation

18 in that one download out of the 5,000 that starts  to tell you

19 something about how that download relates to the licensed

20 products that Oracle made available for license.

21 THE COURT:  You are looking at what?

22 MR. COWAN:  This -- the circle that says "Object

23 B03B0128."

24 THE COURT:  What does that mean?

25 MR. COWAN:  I think the second and third character
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 1 indicate the system code for that particular obje ct, which

 2 then tracks back to that product verification for m that was

 3 on Page 1, for example, "Accounts Receivable."

 4 But you see how far into this --

 5 THE COURT:  So you mean the 03 --

 6 MR. COWAN:  The 03 should correspond in the object.

 7 Now, that doesn't mean that that particular ESU

 8 only relates to that system code.  There may be a  number of

 9 system codes that this particular ESU relates to.

10 And so trying to map these downloads to what the

11 customer was entitled to have, it's a very tediou s process.

12 So early on in the case, even before Judge Legge,  we wanted

13 to know the answer as much as Oracle did.  We wen t to Judge

14 Legge and we said, "Oracle has to have some elect ronic

15 mapping information to be able to say for this ES U, this JD

16 384 ESU that we are looking at that's represented  on Page 11

17 here, they have to have some electronic way to sa y, okay,

18 that that ESU is related to these licensed produc ts.  And if

19 they give us that data, we can run through electr onically all

20 of the files that are on the Tomorrow Now systems  tying it

21 back through this folder structure to given custo mers and

22 tell you which ESUs we have for which customers a nd make

23 some -- ascertain in a broad way which ones we be lieve

24 represent these downloads that are -- relate to t he licensed

25 products the customer told us they were licensed to and which
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 1 ones do not.

 2 They couldn't give us that.  And Tab I of our

 3 opposition is the colloquy between me, Judge Legg e and

 4 Mr. Howard where we talk about this very thing.

 5 And the last page of Exhibit I to our opposition,

 6 he says I -- oh, I'm sorry.  On Page 33 of the tr anscript,

 7 which is the second to the last page of Exhibit I , Judge

 8 Legge says, asking to Mr. Howard:

 9 "Do you have presently existing any

10 mapping device or program or code which would

11 eliminate the necessity for doing it one by

12 one?"

13 And what he's referring to is not having to go

14 through the process that I've just -- pages and p ages that I

15 just walked you through to get down to that littl e piece in

16 doing it onesey-twosey.  We asked some electronic  way to do

17 it?  And you can read there Mr. Howard's answer t o that, "Not

18 that we have been able to generate so far."  And he indicates

19 that they had a similar instance.  

20 But here is -- and this is in answer to one of yo ur

21 first questions you asked, because Mr. Howard say s:

22 "It wasn't our preference to limit the

23 complaint to ESUs for the single system code

24 in them, because we recognize that other ESUs

25 in his view were illegally downloaded, that
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 1 happened to have more than one system code."  

 2 But that was after -- in front of Judge Legge whe n

 3 Mr. Howard had explained they actually went throu gh this

 4 manual process to identify some specific ESUs tha t they knew

 5 through their logs, because they were watching wh at Tomorrow

 6 Now was doing at a point in time, knew that we ha d -- that

 7 Tomorrow Now had downloaded using a specific cust omer

 8 credential.  And then they went back in the compl aint and

 9 made very, very specific allegations saying you, You

10 downloaded this ESU using this customer's I.D. an d that

11 customer's not licensed for that download.

12 We then -- and that was in the first amended

13 complaint.  It's the first time they gave that sp ecificity.

14 We, hen, were able to take that ESU.  Go look and  see if it

15 is, in fact, in that customer's file, and we did.   And we

16 were able to compare what that customer told us t hat they

17 were licensed to, using that information they pro vided in the

18 complaint, is how the executives reached the conc lusion they

19 did that was indicated in the public statements t hey allude

20 to and the answer.

21 So --

22 THE COURT:  So you are saying that that answer was

23 based on the allegations in the first amended com plaint?

24 MR. COWAN:   Yes.  Because before then we had no

25 way -- we didn't have this mapping information.
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 1 We knew we had a lot of downloads that Tomorrow N ow

 2 had downloaded.

 3 We knew that at the time they -- what we were

 4 saying were located in folders, but we had no way  of looking

 5 at these files and knowing anything about any of the data in

 6 them to be able to map it back.  Once they gave u s a specific

 7 reference, we were able to go back and then trace  through the

 8 very detailed level at the very minutiae as I hav e shown the

 9 Court to say, yeah, for at least those four it lo oks like

10 there may be an issue there.

11 We are not conceding liability on that.  I don't

12 want any statements I'm making here in the hearin g on that.

13 But it certainly is one of those -- before they l isted the

14 first amended complaint were some that it appears  may relate

15 to products for which the customer told us -- the  customer

16 did not indicate they were licensed for.  And we said that in

17 the answer.  We said that in our discovery respon ses.

18 But now what they want us to do is to go back and

19 do that for every single download, and I just sho wed the

20 Court just for this one release for this one cust omer --

21 there is 5,000 of them.  You expand that times 30 0 customer

22 times multiple releases, the numbers are mind bog gling.  And

23 this is not a -- nothing that could be done elect ronically.

24 And Mr. Howard admitted to Judge Legge that it ca n't be done

25 electronically.
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 1 THE COURT:  And you're saying that they could go

 2 through exactly the same process as you?

 3 MR. COWAN:  Correct.

 4 THE COURT:  Have you looked at the instances where

 5 the customer requested "All" on the request form and had than

 6 all of the boxes checked on their authorization?

 7 MR. COWAN:  Well, and that's -- that question

 8 presupposes that the customer filled out the down load request

 9 form.  They did not.  That was a Tomorrow Now com pleted form

10 on Page 2.

11 THE COURT:  Well, but it doesn't really matter who

12 filled it out.  In other words --

13 MR. COWAN:  You are saying on Page 1?

14 THE COURT:  How many instances -- I'm just looking

15 at what potentially would be more manageable and

16 straightforward, because you would only need to c ompare two

17 pieces of paper potentially.

18 MR. COWAN:  But they could do that as easy as we

19 could because it's not going to require us referr ing to any

20 of our witnesses or any evidence that hasn't alre ady been

21 produced in the case.  They can do that analysis as easy as

22 we can.  The data is there.

23 THE COURT:  Has anyone done that analysis?

24 MR. COWAN:  On our end, not that I'm aware of.  I

25 would assume they have either not done it or mayb e they have
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 1 attempted it.  I have no idea.

 2 MR. HOWARD:  Your Honor, we haven't done that.

 3 What we are talking about right now is whether or  not the

 4 downloads that were indisputably taken, copied, w ere

 5 appropriately taken, were legally taken or within  the scope

 6 of a license taken.

 7 THE COURT:  Right.

 8 MR. HOWARD:  That's -- that's their burden.  That

 9 is their burden because license is an affirmative  defense.

10 THE COURT:  But let them worry about their own

11 burden.  If they can't prove their own case, that 's too bad.

12 MR. HOWARD:  Right, but we are certainly

13 entitled -- when they say, "We inappropriately to ok

14 downloads," we are absolutely entitled to ask, "W hich ones?"  

15 And the question before the Court is:  Are they

16 allowed to rely on 33(d) and refer to all these d ocuments

17 because -- because you can't go through.

18 If the Court is going to interpret the

19 interrogatory as narrowly related to the specific  downloads

20 referenced from Paragraph 15 of the answer, then it doesn't

21 seem, based on the explanation that Mr. Cowan jus t gave,

22 which could very easily be converted into an inte rrogatory

23 response, which is admissible, that that is burde nsome at all

24 to go through and give that answer in the narrati ve form that

25 you have would get in an admissible interrogatory  response.
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 1 THE COURT:  Well, just to bite that one last issue

 2 off.  And what you're saying is they only did it for four?

 3 MR. COWAN:  We did it for -- the four that they

 4 identified in the complaint to tie that down.  An d, of

 5 course, we looked broader to see if it was just a n isolated

 6 issue or not.  

 7 But in terms of any kind of systematic

 8 customer-by-customer trying to get our arms aroun d any

 9 specifics, we never did that.

10 THE COURT:  Well, okay.  I mean, I think they are

11 entitled to know the results of what you did and what the

12 results were.

13 MR. COWAN:  But if that's done, your Honor, by

14 counsel in responding to the complaint, that was another

15 point that we raised in the papers.  We are stepp ing on the

16 side of work product at that point because the qu estion

17 really relates to what did SAP's representative - - what was

18 he referring to when he said it and what's refere nced in the

19 answer?  

20 And we provided in our answer to interrogatory No .

21 13, which is at Tab C in Mr. Howard's declaration  in the

22 original motion, I mean, we told them.  The downl oad request

23 forms, you know, for Merck, both say SPX.  Metro Machine and

24 Izaki instructed the download team to download al l ESUs for

25 all system codes on a particular release level.  So we have
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 1 told them that.

 2 THE COURT:  This is your original response?

 3 MR. COWAN:  That's the original response.

 4 THE COURT:  Well, I don't really -- I'm not very

 5 impressed by the work product argument.  I just t hink the

 6 facts of what was learned by doing what and then what hasn't

 7 been done by implication, you know, is a whole di fferent

 8 thing from asking you to do more.  

 9 And I think the plaintiffs are entitled to know

10 what did you -- what led you to give the answer y ou did,

11 which is what you just gave in open court, except  the part

12 you just added was not fleshed out, which is -- a nd we looked

13 at some other things, although it wasn't 100 perc ent.

14 MR. COWAN:  Right, because we didn't do any kind of

15 systematic analysis because we didn't have --

16 THE COURT:  Right, but you got -- I mean, I would

17 hope, you kept notes on what you looked at and wh at you

18 found, that there were these four plus there were  some

19 others.

20 MR. COWAN:  In terms of the process of looking at

21 the product verification forms and looking at the  download

22 request forms, just those two documents we can do  that for

23 more than just the four I mentioned.

24 But their request goes to a fixed level.  That's

25 not getting down to a fixed level.  That's just l ooking at
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 1 generally did a customer check less than all and then did we

 2 download all.  And the answer to that is yes, the re was some

 3 analysis of that.  Was it a complete, thorough

 4 customer-by-customer analysis?  No.

 5 But I think what they're -- and I understand what

 6 you are saying.  You are trying to craft somethin g --

 7 THE COURT:  I'm saying it's not at all burdensome

 8 for you to give them what you did find.

 9 MR. COWAN:  Based on?

10 THE COURT:  That doesn't mean it's 100 percent of

11 what they asked for.  It's much less than that, b ut there is

12 nothing burdensome about giving them that.

13 MR. COWAN:  Stating the fact of -- well, we would

14 have to go back and do just what you talked about , which is

15 compare those two forms and state what --

16 THE COURT:  I'm not telling you to do new

17 comparisons.

18 I must say, I find this like swimming in a fog an d

19 completely not -- you know, I don't know whether it's

20 inherently something that is not well suited for judicial

21 resolution or what.

22 I feel like we have now spent 40 minutes on this.

23 I'm taking this, you know, one percent of this wh ole problem

24 which seems very clear to me.  Everything else se ems

25 completely opaque.  And, yet, you keep asking me,  Well, what
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 1 do you mean, why and so forth.  Maybe because I'm  unclear.

 2 But to me it's like, can't we clear this piece of  underbrush

 3 out of the way.

 4 I'm not telling you -- right now I'm not tackling

 5 do something new, which is the main thrust of all  of this.

 6 MR. COWAN:  If what the Court is asking, do we have

 7 any records that we could go refer to of work we did at the

 8 time we answered the complaint, to look at that, I think the

 9 answer is probably no.  Because with the -- you h ave got to

10 look at all the other things that were going on i n the summer

11 of 2007 when we did this.

12 I can tell you that we do have some evidence of

13 some of the stuff we did, but I don't think there 's a

14 systematic record of every conclusion we have rea ched on the

15 fly in doing that analysis.

16 THE COURT:  Whatever there is, there is.

17 MR. HOWARD:  Right.  And -- but I guess, your

18 Honor, and I apologize for this, it's me being un clear --

19 THE COURT:  Not obviously, but...

20 MR. COWAN:  But here is the point.  If you were to

21 order us to do that, what I would go back and do is do what

22 you just suggested, which is compare the product verification

23 form, because anything we would have from the '07  time period

24 from a records standpoint is not going to be in a  format

25 that's going to yield the kinds of facts you are looking for,
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 1 because it's the way -- and the reason why I say this, I

 2 know.  I personally was involved in doing it.  I was torched

 3 with finding that out.

 4 And I know I wasn't focused on documenting what I

 5 was doing.  I was focused on trying to find the a nswer to

 6 some of these questions, not taking tedious notes  along the

 7 way of the process.

 8 THE COURT:  So you were just making a qualitative

 9 assessment, not specific instances?

10 MR. COWAN:  Correct, correct.

11 And I don't want to lead the Court and I certainl y

12 don't want the record to reflect that we don't ha ve some

13 written indicia of some of this.  I'm sure we do,  but --

14 THE COURT:  I think that it may very well be as one

15 of the things that comes out of this hearing you should do

16 what plaintiffs propose; provide an explanation o f how you

17 concluded certain downloads were inappropriate, a s stated in

18 the press release and to the extent it's stated i n the

19 answer, which is not so much inappropriate, but d idn't match

20 what the customer representative authorized.

21 MR. COWAN:  Right.

22 THE COURT:  And to the extent you can't identify

23 those by problem product, which sounds like you m ostly can't

24 but somewhat can, to do that.  I don't see anythi ng wrong

25 with that.
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 1 Now, I'm not asking you to the extent that you

 2 can't recall any more and you don't have a record  of it,

 3 well, then, the answer to that part of that is we  don't know,

 4 but this is what we do know.

 5 In any event, it sounds like that won't get us ve ry

 6 far.

 7 MR. COWAN:  It's certainly not going to get down to

 8 the file level, because beyond those four that I have

 9 referred to they're -- by the complaint, I'm unaw are of.

10 THE COURT:  Well, so far, I mean, from the

11 demonstration at least, it seems those things cou ld be done

12 equally by either party.

13 MR. HOWARD:  Well, your Honor, I think it's

14 probably right.  Each party can unpack an ESU, lo ok at the

15 system code and match it up with a contract.

16 The point of the interrogatory was a little

17 different than that.  It was:  You have said that  there were

18 some inappropriate.  What are they?

19 We thought interrogatory also went to the others,

20 and we read in their brief that they said that th ey can't do

21 it as to the others.  And I think that's because they can't

22 link umm up credential.

23 So whether or not the Court orders a statement to

24 that effect as part of a supplemental interrogato ry response

25 or whether, I guess, we just serve another discov ery response
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 1 aimed at that question, we can go at it either wa y, but it is

 2 very important to us to have an admissible form t hat they

 3 cannot do that analysis for whatever it is that's  outside the

 4 boundary of Paragraph 15 and the press release.

 5 THE COURT:  Paragraph 13?

 6 MR. HOWARD:  Paragraph 15 of the answer.

 7 THE COURT:  Okay.  Right.  Right.  Okay.

 8 MR. HOWARD:  And --

 9 THE COURT:  Just a minute.

10 MR. HOWARD:  Sure.

11 (Brief pause.) 

12 THE COURT:  Well, okay.  And your response?

13 MR. COWAN:  Our response is going to be to the

14 extent we say it, we are going to say something a long the

15 lines of what we have already said in the opposit ion, which

16 is the reason why we can't do it is because we ne ed the data

17 that should be exclusively in their possession.

18 THE COURT:  Now, okay.  Well, that's -- that's

19 fine.  But you are allowed to -- I think the inte rrogatory is

20 proper.

21 But now we have got to get into this thing of

22 whether you told me you did give him the mapping information

23 and you say you didn't.  I'm not going to be your  trial judge

24 on this.  Some people could say...

25 MR. HOWARD:  This is -- now I feel like I'm in a
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 1 fog, your Honor, because I think what he just sai d and what

 2 you just said is both sides can do this.

 3 I think that -- so it can be done.  It's just tha t

 4 they don't want to do it.

 5 THE COURT:  It's very, very burdensome and it's an

 6 equal burden for both, which is a legitimate argu ment under

 7 Rule 33.

 8 MR. HOWARD:  Absolutely.  And it is, obviously, in

 9 available form.

10 But that is very different from saying we haven't

11 given them the mapping information.  What he has just done is

12 gone through a long explanation of why they do ha ve the

13 mapping information.

14 We gave them all of the ESUs in this database so

15 that for any given one on their system they could  go find it

16 in the database that Oracle keeps for itself.  Th ey can look

17 at it.  They can see the system code.  They can m atch it to a

18 piece of software.  They can match that piece of software to

19 what a customer has licensed.

20 I think the complaint is that there isn't an easy

21 way to do it.  I'm sorry, but it's true.  There i s not an

22 easy way to do that.

23 But if they are going to prove that they had a

24 license to any one of these files, then that is s omething

25 that they are going to have to do.  Nobody has wr itten a
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 1 program.

 2 THE COURT:  I'm going to take a recess.  I feel as

 3 if I cannot follow anything anybody is saying.  I  don't think

 4 you have any idea what it's like to be on this si de of the

 5 bench.

 6 I have a 3:00 o'clock meeting that I could postpo ne

 7 a little bit, but not much, about a settlement co nference

 8 that's tomorrow which I'm co-mediating with a med iator from

 9 our ADR unit.  The parties have given permission to meet and

10 catch up on what he's done in the first two sessi ons.  He has

11 been away until today.  This is the only time I c ould do it.

12 We have gotten almost nowhere.  We haven't even

13 started 14.  I think that you -- from my point of  view right

14 now, it's -- I cannot decide the mapping issue.  I don't

15 understand it any more.  I thought I did.  I have  already

16 forgotten it from half an hour ago because we hav e moved on

17 to this other side issue where it turned out to b e almost a

18 complete waste of time.

19 I mean, this is just not working and I spent a lo t

20 of time looking at your papers.  I have the impre ssion that

21 it's all very burdensome on both sides.  The mapp ing issue

22 was not -- it wasn't addressed in your reply.  I came in here

23 understanding it.  Now I'm back to not understand ing it.

24 You know, this is just not working.  I don't know

25 if you all understand that it's just -- you know,  you have
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 1 been very good in the past and managed to tee thi ngs up that

 2 more or less I thought somewhat I could decide th em, but, you

 3 know, right now I'm leaning to only let them answ er that

 4 interrogatory essentially.  Fine.  I agree that a nything that

 5 they are saying they can't do or won't do you sho uld know,

 6 have an admissible form and make of it what you w ill when you

 7 come to trial.

 8 I get the impression right now that it's equally

 9 burdensome on both sides, so I'm inclined to stop  there.  If

10 there is something further that you are arguing, I don't

11 understand it right now.

12 MR. HOWARD:  All I was saying, your Honor, is that

13 whatever information we have that would allow you  to map, we

14 have given it to them.

15 THE COURT:  Well, you know, I don't know what to

16 say on the mapping issue.  I think it wasn't adeq uately

17 briefed.  Nothing on the reply in it.  So I have nothing to

18 add.  I'm not prepared.

19 Whether you have given it or not, you know, I'm n ot

20 going to decide that issue.

21 MR. COWAN:  But to at least put on cap on.  I think

22 where your headed on what additional we need to d o on 13, is

23 -- because as I have explained to your Honor, try ing to go

24 back and reconstruct what we did in the summer of  '07, in my

25 view having been personally involved in it, would  be more
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 1 difficult than simply going through and comparing  the product

 2 verification forms with the download request form s.

 3 If the Court is ordering us to do that --

 4 THE COURT:  Well, I don't know how burdensome that

 5 would be and they can do that, too.

 6 MR. COWAN:  I'm not going to say to the Court it's

 7 not doable, because it's certainly doable.  It's just an

 8 issue of the amount of time.

 9 At that instance you are talking maybe 300 or 400

10 customers for the forms we do have.  That may be something

11 that is doable, but I agree with you and I'm not waiving the

12 argument that it's an equal burden.

13 THE COURT:  No, I think it's an equal burden.  I'm

14 not inclined to ask you to do that.

15 I am still inclined to ask you to do what you can

16 subject to the limits of your records and your me mory, which

17 is saying how you came to the conclusion.  

18 I think the answer is, We looked at the allegatio ns

19 -- if I understand it, this is probably what the answer is

20 going to be.  We looked at the four instances in the

21 complaint and we verified blah, blah, blah.  And we looked at

22 some additional instances, and I can or can't rem ember which

23 ones they were, or this may be some of them, but it may or

24 may not be all of them, and found a similar thing  with some

25 others.  I mean, that sounds like that's about wh at you are
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 1 going to say.

 2 MR. COWAN:  I think so.  And your Honor raised the

 3 work product issue earlier.

 4 I guess if the Court is inclined to give me some

 5 guidance on that issue.  We certainly don't want to be in a

 6 waiver issue where we are divulging everything --

 7 THE COURT:  Well, I don't think -- I don't view

 8 that as any waiver and I would -- but I need to h ear from the

 9 plaintiff.

10 Do you agree that that would not be a waiver of a ny

11 kind?

12 MR. HOWARD:  Yes, yes.

13 THE COURT:  In other words, answer along the lines

14 I just said and that doesn't constitute a waiver for

15 anything.

16 MR. HOWARD:  That's just reporting facts.

17 THE COURT:  That's my opinion.  

18 MR. COWAN:  I think that's fine.  I just felt we

19 have had all kinds of other privilege issues come  up.  I

20 don't want to bump up against that line or go ove r it.

21 THE COURT:  But he just said that --

22 MR. COWAN:  Okay, that's fine.

23 THE COURT:  It's 2:52.  Now what?

24 MR. HOWARD:  We would like a chance to address

25 interrogatory 14.
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 1 THE COURT:  Well --

 2 MR. HOWARD:  It doesn't sound like it's productive

 3 to continue talking about 13 at this point.

 4 THE COURT:  No.  I mean, as far as I can tell, the

 5 burden is the same on both of you.  And if I were  you, I

 6 would probably do what I thought would be the mos t bang for

 7 the buck initially, is I would start with where i t was a

 8 "download all" situation and you knew -- you can glance at

 9 this for one second and say, Those are not all.  That just

10 happens to be the first two pages you have.  Ther e is

11 probably something wrong there.  

12 And that's pretty simple, but I think it's equall y

13 burdensome on both sides.  If you were you, I mig ht pool my

14 money and just hire somebody in India to make tha t comparison

15 and split the cost.  I mean, you both want to kno w it.  I

16 don't know.  I think Rule 33 three is appropriate  for

17 something like that.

18 MR. HOWARD:  And I have asked the Court also that

19 there be also included a supplemental response, t he same

20 statement they make in their brief; that there is  no

21 technical way to tie the credential to the downlo aded file.

22 That I think is also equally important.

23 THE COURT:  No electronic tag.  I think that can go

24 in an interrogatory.  That's perfectly fine.

25 I do actually think if you got the transcript and

                                          Debra L. Pas, CSR, CRR, RMR, RPR                                          Debra L. Pas, CSR, CRR, RMR, RPR                                          Debra L. Pas, CSR, CRR, RMR, RPR                                          Debra L. Pas, CSR, CRR, RMR, RPR
                      Official Reporter -  U.S. District Court - San Francisco, California                      Official Reporter -  U.S. District Court - San Francisco, California                      Official Reporter -  U.S. District Court - San Francisco, California                      Official Reporter -  U.S. District Court - San Francisco, California
                                                       (415) 431-1477                                                       (415) 431-1477                                                       (415) 431-1477                                                       (415) 431-1477



    39

 1 it's been represented in open court, that's proba bly just as

 2 good, but I don't think there is any harm in putt ing it in an

 3 interrogatory.

 4 MR. COWAN:  And we don't have -- in particularly in

 5 light of how Mr. Howard has argued that point.  I  think we

 6 want to be very explicit in an answer and we cert ainly would

 7 include that in a supplemental answer as to what we meant.

 8 THE COURT:  All right.

 9 MR. HOWARD:  What is your Honor's preference as to

10 interrogatory 14?

11 THE COURT:  Well, let me look at it again.  

12 As I see it, the defendant is saying it's all in

13 the SAS database.  Defendant is saying that's use r friendly.

14 Your expert Schwentler is saying, Well, it's not a user

15 friendly database.  It's very large.  And then he  draws the

16 conclusion that because it's a non-relational dat abase, it

17 would be easier for someone who knew about the da ta to

18 understand it.

19 That part I wasn't really sure whether that would

20 be true or not true or what to make of that.  Bec ause in

21 other words, all of the predicate parts that's a difficult

22 database don't really push it, push against Rule 33.  That's

23 the only nugget in there because maybe one side h as an

24 advantage, the other side doesn't.

25 Then there is further the argument that the 
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 1 example of the screen shot, No. 1, it's not repre sentative;

 2 and No. 2, even that doesn't go far enough.

 3 I mean, I -- then plaintiff also raises the issue

 4 about stipulating to the admissibility of facts.  You know,

 5 that's sort of -- it's in there.  There is no -- I don't know

 6 what your response is.

 7 There are so many issues and, you know, to the

 8 extent -- I'm not going to get into the whole ope ning the

 9 door.  I don't think there is evidence, reason to  require a

10 declaration about what was done to preserve or no t preserve,

11 et cetera, et cetera.  So I'm note going to order  that

12 declaration.  So we are just going to focus on 14 .

13 And I don't think there is any workable suggestio n

14 there either.  I mean, some number of hours.  The n I'm going

15 to be told, Well, the hours weren't used the way they should

16 have been, or productively or whatever.  I mean, I really

17 just don't know what to do.

18 MR. HOWARD:  Well, we were just trying to come up

19 with some way to reduce the burden, your Honor.  And we are

20 open to any other suggestions the Court has.

21 The interrogatory itself, I think -- this is the

22 one that Judge Legge said was definitely relevant , and it

23 goes to again a core liability issue, which is ho w the

24 environments are being used to cross support cust omers.

25 There are a couple of concerns we have about SAS
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 1 that explain why we think it's not appropriate as  a Rule

 2 33(d) response.

 3 And let me just say a sentence about SAS.  It's a

 4 database that collects data from all kinds of dif ferent

 5 sources.  So the master fix record that you saw i s a user

 6 created and filled out record.  Then that will ha ve attached

 7 to it documents that are authored by other people , emails

 8 that come in from people.  So it collects -- as a  database

 9 should, it collects all kinds of information from  different

10 places.  That creates a couple of different probl ems for a

11 33(d) situation.

12 The first is, it doesn't have necessarily -- unle ss

13 they agree, which is the point of our proposal on  the

14 stipulation, it doesn't necessarily have the same  kind of

15 admissible evidence to answer the interrogatory t hat an

16 interrogatory response would have.

17 To the extent that they are relying on it as a

18 33(d) response and they are willing to agree that  when SAS

19 for any particular fix record references an envir onment, then

20 that is the environment in response to the interr ogatory that

21 was used to support the customers who received th at fix.

22 That, hopefully, seems like a fairly

23 straightforward proposition.  It's what we got ou t of their

24 opposition and it would go a long way towards, I think, to

25 resolving this problem.
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 1 THE COURT:  What's the answer to that?

 2 MR. COWAN:  I think the answer is going to be it

 3 depends, because what -- in terms of authenticity , we are not

 4 going to have authenticity issues in terms of whe ther it is

 5 the business record of Tomorrow Now, but he is st arting to

 6 make -- trying to force us through an interrogato ry to make

 7 qualitative assessments of any particular data po int in this

 8 database to say if it says it, it is 100 percent true and

 9 there is no over evidence that will explain it aw ay.  And I

10 don't think that's the province of an interrogato ry, to lock

11 someone in to an entire database and say everythi ng in there

12 is what it factually purports to be, from -- and where we

13 don't have any capability of refuting it.

14 And, your Honor, this really all goes back to the

15 whole issue we have been talking about with respe ct to the

16 stipulation.  They say in the reply that defendan ts are

17 refusing to stipulate.  We have not.  We sent a p roposed

18 stipulation to them about three weeks ago.  We ha ven't heard

19 anything back.  They didn't reference that in the  reply.

20 But the point is this.  There are other vehicles,

21 alternatives in this case, that can possibly be u sed to

22 accomplish the result that Mr. Howard wants to ge t out of

23 some of these issues.  But trying to force us to take

24 positions about what our data shows and doesn't s how we think

25 is inappropriate.
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 1 It is what it is.  They can make whatever argumen ts

 2 they want to make out of it.  They can call their  own

 3 witnesses.  Lord knows, they have deposed plenty of ours,

 4 300-plus hours, to try to test the accuracy of it .  But I'm

 5 unaware of any instance where a party has been fo rced to do

 6 what Mr. Howard is suggesting this Court force de fendants to

 7 do with respect to this data.

 8 Back to the 33(d) issue and the balancing the

 9 burdens.  We have told them, we've said in our op position.

10 It is highly unlikely on a global basis that ther e is going

11 to be any witness that has any specific recollect ion as to

12 all of it.  There may be one-off instances where these

13 witnesses will have some recollection here and th ere, but

14 that is going to be a miniscule exception, I thin k, to the

15 general rule that unless it's in SAS database, th ey are not

16 going to have any specific recollection of it.  W e have told

17 them that.  We told them that in the opposition.  We have

18 pointed them to it in our answer to the interroga tory.

19 What they are really wanting us to do is prepare a

20 compilation, abstract and summary of the data we have already

21 produced.  We think it's inappropriate.

22 THE COURT:  Well, I think it's inappropriate unless

23 there is anything to -- as I say, it's kind of a one-line

24 thing in the plaintiff's expert's declaration, wh ich

25 generally relates to -- well, it's not really a u ser-friendly
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 1 database, but that to a large extent is true of b oth sides.  

 2 And the issue would be, is there some reason why

 3 it's harder for the defendant than for you?  You have the aid

 4 of the ex-Tomorrow Now people, who are consultant s.  Does

 5 that help?

 6 MR. COWAN:  It did originally in terms of us trying

 7 to understand how to navigate the database, of co urse; but at

 8 this point not really, because at this point I th ink of

 9 lawyer that's involved in the technical side of t his case

10 knows how to navigate that database and knows wha t's in it.

11 Mr. Howard just recited it.  Mr. Polito put in a

12 declaration giving you very precise statistics on  what their

13 positions were of what that database contained an d didn't.

14 He said over 850, I think, of the 1800-plus entri es have

15 information about the environment, which is what they are

16 seeking.  How is he able to do that if he didn't know how to

17 work the database?  

18 He also made -- Mr. Mandya put in a declaration

19 that said only three percent of the data that's i n this

20 database matched up to what Mr. Fox said in his d eclaration.

21 How were they able to do that if they weren't abl e to

22 understand and remanipulate the data?

23 So it's, in our view, an effort to try to shift n ot

24 the burden of production, because I think they've , in effect,

25 stipulated to that their through their reply, bec ause they --
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 1 in making the suggestions of how they lessen it.

 2 I think what they are trying to do is shift the

 3 burden of proof, and we think that's inappropriat e.

 4 MR. HOWARD:  Your Honor, may I respond to a couple

 5 of those points?  

 6 We are not contending that we don't -- we can't a t

 7 this point navigate SAS.  That really isn't the i ssue.  33(d)

 8 is only available if the documents that are refer red to

 9 through it have the answers to the interrogatory.

10 And I -- my proposal was, agree that where it

11 refers to these environments, that those are the answers to

12 the interrogatory.  And Mr. Cowan just said, No, we don't

13 agree to that.

14 So we can navigate to them, but that doesn't get us

15 the admissible evidence that if you are going to use 33(d),

16 the records have to provide.

17 THE COURT:  Well, I mean, the answer to that -- I

18 can't remember exactly what was answered.  Was th ere a

19 narrative answer to 14?

20 MR. COWAN:  That I just gave?

21 THE COURT:  No, in --

22 MR. COWAN:  Oh, yes, your Honor.  It's Tab D to

23 Mr. Howard's declaration, attached to the motion.

24 But we provide both in the initial response and

25 supplemental response the better part of two page s of
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 1 information.  We cite not only the SAS --

 2 THE COURT:  Okay.  That's what I'm -- that's what

 3 I'm talking about.  The point -- I don't have it in front of

 4 me.

 5 MR. HOWARD:  I could give you my copy.

 6 THE COURT:  Okay, please.

 7 (Whereupon, document was tendered 

 8  to the Court.) 

 9 MR. HOWARD:  Just lines of a narrative.

10 THE COURT:  There is no editorial.  It's the first

11 sentence.

12 MR. COWAN:  I don't know what page you are looking

13 at, your Honor.

14 THE COURT:  Page 11.

15 (Brief pause.) 

16 MR. COWAN:  Only one other thought I think I can

17 add to this, your Honor, and it may further frust rate you.  I

18 don't know.

19 But I think where Mr. Howard is headed is he's

20 trying to create some inference of the non-existe nce of data

21 in having us commit to what the non-existence of data means.

22 And in every other case that I have -- I am aware

23 of, generally how that works is you get the data.   There is

24 never an instance where a case, particularly of t his

25 complexity, you are going to have a data point fo r everything
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 1 that happened every day in every instance.  You a re going to

 2 have points of data where the lawyers do what the y're trained

 3 to do, is take those points of data and build the ir arguments

 4 and present to it a jury and put their best case forward.

 5 What they want to do is use the points of data in

 6 the white space, the non-data, to create inferenc es and they

 7 want us to commit to what that white space means in this

 8 interrogatory, and we think it's improper.

 9 MR. HOWARD:  Your Honor, I really just wanted to

10 know what environments were used to support other  customers.  

11 And if we are staying with SAS for a moment, and

12 they say it has those answers, them they ought to  be able to

13 agree that the environments are in there, supply the answers

14 to that interrogatory.

15 And what I think is the case, is that -- that the

16 reason that they are resisting that is that the a nswers -- if

17 you look in SAS or if you look at the example the y gave and

18 there is a reference to an environment, it requir es some

19 interpretation from somebody knowledgeable to kno w exactly

20 what the implications are of that reference in SA S.  

21 I'm not asking the Court to order that they go

22 through every environment, but there's no indicat ion here

23 that they have employed the resource that they di d have at

24 all, which are the employees who created SAS and used it and

25 did these activities.
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 1 It seems to me that there is some requirement at

 2 some point that you go to the people and you use them to

 3 provide some answer to the question.

 4 MR. COWAN:  And we did that, and we've answered the

 5 interrogatory.  We found the documents -- not onl y the

 6 database, your Honor, because we are focused on S AS here, but

 7 there is the data warehouse that we've spent a lo t of time in

 8 discovery conferences talking about that has rele vant data.

 9 There's the backtrack database that we refer to i n our

10 opposition.  There is custodian emails that has r elevant

11 data.

12 And that's my point in not being willing to accep t

13 what Mr. Howard is suggesting; that we say yes to  SAS as the

14 first and lats word, because there may be other p oints of

15 evidence that both sides have that we would point  to to

16 either explain or possibly even contradict what m ight be in

17 SAS.

18 I'm not suggesting that would be the rule.  Quite

19 frankly, I think both sides are going to continue  to rely

20 heavily on SAS, both in the prosecution and defen se of this

21 case.

22 THE COURT:  Well, I don't know.  It seems to me

23 that what the plaintiff is sort of trying to get out of

24 interrogatory 14 is somewhat of a contention inte rrogatory.

25 Do you contend that there is any error in SAS?  I f
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 1 so -- or do you contend that where SAS mentions a n

 2 environment, apparently, as downloaded, that it d idn't

 3 download it.  If so, what's your evidence?  You a re allowed

 4 to ask those sort of questions.  

 5 I guess I'm just going to deny it without

 6 prejudice.  I really cannot -- I have not been gi ven the

 7 tools to know any workable solution whatsoever.

 8 I mean, the interrogatory asks for all

 9 environments.  I'm convinced that that -- and it also --

10 also, I am not convinced that it's more burdensom e on the

11 plaintiffs to deal with the database than the def endants.

12 To the extent that there is something that either

13 side is going to contend is wrong in this SAS dat abase or

14 incomplete, you have got all these other discover y devices

15 which you have been using, 30(b)(6), et cetera, o f these T.N.

16 employees.

17 If you can identify some specific thing that you

18 want the T.N. employees, ex-employees consulted a bout, I

19 would probably be open to that, but I just cannot  -- I think

20 these kind of -- the whole issue as framed, is 33 (d)

21 appropriate for this or not?  In general, I'm con vinced that

22 it generally is.

23 Where it's failed or isn't adequate I haven't bee n

24 pointed to the bulk of resolutions.

25 MR. HOWARD:  We did identify something specific
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 1 that we would ask the Tomorrow Now employees be a sked to do.

 2 THE COURT:  Which is what?

 3 MR. HOWARD:  One of our proposals at the end of our

 4 reply was that we take a small number of environm ents and

 5 have them spend, you know, a limited number of ti me to tell

 6 us -- or we can do this on a master fix basis, bu t to tell us

 7 how that was used to support other customers so t hat we could

 8 then use that --

 9 THE COURT:  To support other customers?

10 MR. HOWARD:  Right.  In other words, if you take --

11 you can do this either way.  But, say, you did it  by the

12 master fix record that they chose to use as their  example.

13 You would select -- there's 1887 of those --

14 THE COURT:  That screen shot is a master fix?

15 MR. HOWARD:  The master fix.

16 THE COURT:  Master fix meaning?

17 MR. HOWARD:  Meaning that the high level generic

18 fix that is created initially and is then sent ou t to the

19 various customers who are eligible for it.

20 MR. COWAN:  Even better, the problem -- to think of

21 the master fix to think as the problem --

22 THE COURT:  The problem that's afflicting various

23 customers?

24 MR. COWAN:  The problem that is presented that

25 needs to be solved.
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 1 MR. HOWARD:  Right.

 2 THE COURT:  For multiple customers.

 3 MR. COWAN:  For multiple customers.

 4 And then it has a number of fixes that flow from

 5 that master fix or the problem that it ultimately  generated

 6 to each individual customer that needs that parti cular

 7 problem solved.

 8 MR. HOWARD:  So our proposal was, you know, if you

 9 are going to do this on a master fix basis, then you pick a

10 limited number of them and you ask the people who  know about

11 them to say using the information that's availabl e in SAS,

12 what environments were used to generate this mast er fix that

13 was then sent out to different customers.  That w ould answer

14 the interrogatory because you would know, as in t he example

15 they put up in their opposition, environment X, Y  and Z were

16 used to replicate, develop, test this fix and the n the

17 customers got the benefit of that.  

18 It's a snapshot of a limited universe, which they

19 can argue is not representative or -- I don't eve n know how

20 it will come out.  Maybe it will come out that ha lf of those

21 have cross use involved in them and half don't, b ut it gives

22 us something to work with.

23 MR. COWAN:  I think, your Honor, on that, again,

24 Mr. Howard is trying to bootstrap that remedy int o some

25 extrapolation across the universe.
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 1 THE COURT:  Well, I haven't reached the

 2 extrapolation.  He just said you could each argue  what you

 3 want about whether it's extrapolatable.  But what 's wrong

 4 with doing that?

 5 MR. COWAN:  If we were to do something, I think we

 6 would need to do it not an environment basis, to do it on a

 7 master fix basis because of the way the --

 8 THE COURT:  Okay.  Well, he just offered that, the

 9 master fix basis.

10 MR. COWAN:  And it would need to be a very limited

11 number because it's still a very complicated unde rtaking.

12 THE COURT:  So what number?

13 MR. COWAN:  Five.

14 THE COURT:  That's kind of what I had in mind.  I

15 mean, we can do five.  Let Oracle pick which ones  they are.

16 Let you keep, you know, some tabs on how long it takes.

17 MR. COWAN:  Better records than I did in the summer

18 of '07.

19 THE COURT:  Honest tabs, no inflating, no coffee

20 breaks, et cetera, but, you know...  And then, yo u know, see

21 where that goes.  

22 If it really takes a lot of time and yields

23 information that's not very usable and a lot of f udges, it's

24 not going to work, but I wouldn't want to see a l ot of

25 fudges.
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 1 I, in general, on the concept of what you have be en

 2 arguing is a pretty sort of abstract level, I don 't see

 3 anything -- I would be loathe to order some kind of

 4 far-reaching overall, you know, if you can't refu te it, it's

 5 deemed admitted type of thing, which is really mo re like a

 6 contention interrogatory or request for admission .

 7 But on a specific basis when you're talking about

 8 five or six or something, I think it's perfectly reasonable

 9 to say, And we have no information at this time a nd we have

10 looked for it that would contradict it.

11 In other words, the SAS database says -- refers t o

12 a certain environment and that normally means tha t you

13 downloaded it and then gave it to everybody else in the

14 master fix process and there is no information to  the

15 contrary.  I think it's perfectly reasonable you' re stuck

16 with it.

17 Then if you later came up with something to the

18 contrary, it may very well not be admissible, bec ause it

19 would be too late.  There would have to be a very  good reason

20 why, so --

21 MR. COWAN:  You mean, for those fixes?  For those

22 master fixes?

23 THE COURT:  Right, right, right, right.  In other

24 words, as opposed to some sweeping, you know, eve rything they

25 say in SAS is right, I think for these five, that  would be
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 1 appropriate.

 2 MR. HOWARD:  Your Honor, that was never my

 3 proposal.  I never intended to say that it was co nclusive or

 4 irrebuttable, just that it was admissible.  

 5 And you always can put in admissible evidence tha t

 6 you think rebuts the other person's admissible ev idence, but

 7 we have got to have the admissible evidence in th e first

 8 page.

 9 THE COURT:  Generally speaking, I agree with you

10 about the admissible evidence issue.

11 It's almost 3:15 now and I have somebody waiting

12 for me.

13 MR. HOWARD:  Sorry, your Honor.  The only thing I

14 was going to ask is that there are two product li nes,

15 PeopleSoft and JDE, that we be able to do five en vironments

16 from each so that we have -- because they are com pletely

17 separate.  They are done differently.

18 MR. COWAN:  It is -- at this point, your Honor,

19 it's just going to increase the amount of time, b ut if that's

20 what the Court thinks is reasonable, well, we wil l --

21 THE COURT:  Unless I get some other basis, it seems

22 not unreasonable.

23 MR. COWAN:  That's why I didn't refute it.

24 MR. HOWARD:  We are sorry for keeping you late,

25 your Honor.
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 1 THE COURT:  All right.  Well, it's just -- you

 2 know, I think -- I don't know.  I mean, to the ex tent this

 3 was presented as a fight over Rule 33, I just thi nk it wasn't

 4 presented -- it just -- I don't know.  Somehow th at just is

 5 not terribly helpful to the Court in the end in h elping you

 6 to resolve your dispute.

 7 I mean, I'm very mindful that anything I do could

 8 end up either costing somebody an extreme amount of money and

 9 be wasteful, and I don't want to do that.

10 On the other hand, I want everyone to get their

11 legitimate amount of proof on important points.  

12 I do think, you know, chasing down every fact is --

13 you know, is pointless and, you know, you will ne ver be able

14 to have a trial long enough to accommodate that.

15 But on the other hand, I don't want, you know, ke y

16 issues to be hidden.  I just -- you know, somehow  I think

17 these issues were not at all clear-cut.  Maybe th at's why you

18 are fighting over them.

19 But given that, maybe that means you better come up

20 with compromises on them yourself, rather than tr ying to get

21 the Court to come up with one.

22 MR. COWAN:  I think, your Honor, the last solution

23 that we have ended up with in interrogatory 14 is  it makes

24 sense in the same way that those four specific ES Us that were

25 identified in the complaint, that we then could g o do some
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 1 specific response to, we had to under the federal  rules to

 2 admit or deny those allegations.

 3 And so I see a parallel between that and what you

 4 just discussed --

 5 THE COURT:  Well, somewhat.  But, I mean, there's

 6 also the point -- I do think in general making th e database

 7 available to both sides, educating the other side  -- i.e.

 8 Oracle in this case -- sufficiently that they can  manipulate

 9 it, that is the legitimate way to conduct discove ry.

10 And generally speaking, as I've said, I think in

11 general I was more persuaded by defendant that Ru le 33 did

12 apply, but I'm trying to see where might it be, y ou know, a

13 question of you need that plus something, you kno w.

14 But I think when we are in this arena of extremel y

15 complicated very expensive, very technical discov ery it -- it

16 just doesn't work to sort of prevent it.  Is it a  Rule 33 or

17 isn't it?  It's not really -- somehow it doesn't seem to fit

18 very well to a practical solution.

19 MR. HOWARD:  We will try and come up with a

20 different way.  That was the objection they made,  so we were

21 trying to cut through that.

22 THE COURT:  I understand.  I'm not really faulting

23 the parties.  I guess I'm grappling with, you kno w, sort of

24 how does the Court, federal procedure catch up wi th these

25 problems?  Because as you can see, I try very har d to come up
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 1 with practical solutions as opposed to, you know,  very

 2 theoretical technical arguments, which I don't --  I think

 3 could end up being both unjust and enormously exp ensive.

 4 That's what worries me.

 5 So I don't know what more to say.  I'm not

 6 necessarily faulting either party.  I'm just sayi ng somehow

 7 this is a very frustrating exercise.

 8 MR. HOWARD:  We understand, your Honor.  I guess

 9 all I can say is that I think both sides would ag ree there

10 was a fair amount of frustration to get to this p oint, and we

11 have been able to sort out a lot of these complic ated

12 disputes.

13 From our perspective this is -- these were two th at

14 went to really core liability issues where as lon g as SAS is

15 admissible, as long as the environment informatio n, SAS, is

16 admissible I think we can work with that.  The co ncern is

17 over admissible evidence.

18 THE COURT:  To that extent I think, you know, why

19 don't you -- and I'm sure the judge will make you  do it if

20 you don't do it now, Judge Hamilton.

21 I think you should be able to -- I don't know

22 exactly what issues.  But, I mean, generally spea king

23 anything from SAS ought to be admissible.  The qu estion is,

24 then, what do you take from it?

25 MR. COWAN:  I don't think there is going to be any
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 1 major disputes on authenticity, that it is what i t says it

 2 is.

 3 THE COURT:  It's a business record, so it's not

 4 hearsay.

 5 MR. COWAN:  I don't think there is going to be any

 6 issue on that.  They have used it extensively in depositions,

 7 et cetera.  I don't foresee that being a problem unless there

 8 is some particular piece of it or component that has similar

 9 liability issue, et cetera.  I don't think that's  going to be

10 the big issue.  I do agree that's something we ta ke up with

11 the trial judge at trial if --

12 THE COURT:  Well, I mean, there is no reason not to

13 take it up now to some extent.  I mean, I don't k now if you

14 have some particular concern.

15 Anyway, I have to stop.  It's been an hour and 20

16 minutes.

17 MR. HOWARD:  We may make a further proposal in a

18 discovery conference in that regard.

19 THE COURT:  I'm not opposed to that.  I don't think

20 you can leave everything to the last minute.

21 MR. COWAN:  I understand.  But my only point on

22 that, your Honor, without knowing what his propos ed agreement

23 is and trying to agree with something on the fly,  I'm

24 hesitant not to commit.

25 THE COURT:  I'm not asking you to commit to
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 1 anything right this minute.

 2 MR. COWAN:  Okay.

 3 THE COURT:  I do think to the extent this was about

 4 admissibility, I think you ought to address that directly by

 5 stipulation.

 6 MR. COWAN:  I don't expect any major barriers

 7 there.

 8 MR. HOWARD:  Thank you, your Honor.

 9 THE COURT:  All right.  Thank you.  I guess I will

10 ask both of you to prepare an order.

11 MR. COWAN:  Okay.

12 THE COURT:  I guess your motion --

13 MR. HOWARD:  Why don't we prepare it and send it to

14 them, your Honor?

15 MR. COWAN:  That's fine.  Thank you, your Honor.

16

17 (Whereupon, further proceedings in the 

18  above matter were adjourned.) 

19  

20 --oo-- 

21  

22

23

24

25
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