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1 Plaintiffs Oracle USA, Inc., Oracle International Corporation, Oracle EMEA Ltd., and

2 Siebel Systems, Inc. ("Oracle") and Defendants SAP AG, SAP America, Inc., and

3 TomorrowNow, Inc. ("TomorrowNow," and together with SAP AG and SAP America, Inc.,

4 "Defendants," and all together with Oracle, the "Parties") jointly submit this stipulation

5 .regarding the admissibility of certain evidence in the above-referenced case (the "Action").

6 The Parties hereby stipulate and agree as follows:

7 1. In response to a number of Interrogatories served by Oracle, Defendants have

8 relied on several databases used by TomorrowNow employees pursuant to Federal Rule of Civil

9 Procedure 33(d) ("Rule 33(d)"), including databases known as SAS, BakTrak, dotProject and

10 Pathfinder.

11 2. Defendants have produced to Oracle the following Bates-labeled productions

12 containing certain records from SAS on or about the dates indicated ("SAS Productions"): TN-

13 OR00004202 - September 21,2007; TN-OR00005145 - October 5, 2007; TN-OR00009556­

14 November 9, 2007; TN-OR00009569 - December 4,2007; TN-OROOI69313 - December 27,

15 2007; TN-OR00871901 - February 14,2008; TN-OR00871902 - February 14,2008; TN-

16 OR01823633 - June 11,2008; TN-OR03727374 - January 20,2009; TN-OR03775478-

17 February 13,2009; TN-OR04446717 - March 4,2009; TN-OR03727374 - March 6, 2009; TN-

18 OR03775478 -March 6, 2009; and TN-OR04446719 - March 6, 2009.

19 3. Defendants have produced to Oracle the following Bates-labeled productions

20 containing certain records from BakTrak on or about the dates indicated ("BakTrak

21 Productions"): TN-OROlO05523 - March 12,2008; TN-OR01818628 - May 1,2008; and TN-

22 OR06125330 - April 20, 2009.

23 4. Defendants have produced to Oracle the following Bates-labeled productions

24 containing certain records from dotProject on or about the dates indicated ("dotProject

25 Productions"): TN-ORO1361344 - March 26,2008; and TN-OR06220764 - May 8, 2009.

26 5. Defendants have produced to Oracle the following Bates-labeled productions

27 containing certain records from Pathfinder on or about the dates indicated ("Pathfinder

28 Productions"): TN-OR04498712 - March 25,2009.
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1 6. Defendants produced the SAS Productions, BakTrak Productions, dotProject

2 Productions, and Pathfinder Productions (together, the "Native Database Productions") in native

3 electronic form, and Defendants represent that the Native Database Productions provide Oracle

4 with the same functionality, usability, and look and feel available to TomorrowNow employees

S using the original versions of such databases.

6 7. For any screenshot, printout, or native electronic demonstration or presentation of

7 any record, attachment, or other view or data contained in a Native Database Production offered

8 by any Party in motion practice, trial, or any other proceeding or filing in the Action, and for

9 which that Party can demonstrate the manner and method in which such screenshot, printout, or

10 native electronic demonstration or presentation was generated from a Native Database

11 Production ("Native Database Exhibit"), the Parties agree as follows:

Federal Rules ofEvidence ("FRE") 901;

under FRE 801 and 802; and

objective indicia that such content is either a direct statement of a third party or a

verbatim recital or paraphrasing of a statement of a third party, shall not be hearsay
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a.

b.

c.

Native Database Exhibits shall be deemed authentic for the purposes of

Any content of a Native Database Exhibit that does not on its face contain any

Non-hearsay content of Native Database Exhibits shall be admissible for the

19

20

21

22 8.

purpose of attempting to establish any fact requested by any Interrogatory served by

Oracle for which Defendants rely on the underlying Native Database Production in

their response pursuant to Rule 33(d).

Any future production by Defendants of information copied from any version of

23 SAS, BakTrak, dotProject, or Pathfinder ever used or maintained by TomorrowNow shall also be

24 considered a Native Database Production for the purposes of this Stipulation.

2S 9. This Stipulation is in no way intended to limit the purposes for which SAS,

26

27

28

BakTrak, dotProject, Pathfinder, the Native Database Productions, or Native Database Exhibits

may be used or offered into evidence by any Party in the Action, and all Parties expressly reserve

their rights with respect to the admissibility of any information from SAS, BakTrak, dotProject,
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1 or Pathfinder for any purpose. Any statements in this Stipulation regarding what specific

2 evidence is agreed to be considered non-hearsay shall not be used as a basis to imply, infer or

3 establish that any other offered evidence is either non-hearsay, hearsay or an exception to the

4 hearsay rules.

5 10. This Stipulation shall in no way affect any Party's right under the Stipulated

6 Protective Order to seek to clawback under a claim of privilege all or any portion of any Native

7 Database Exhibits that may be offered into evidence for any purpose in this case.,

8 11. One of the conditions inducing Defendants into entering into this stipulation is

9 Plaintiffs' agreement to enter into an substantially equivalent, parallel stipulation for similar

10 types of documents and data from databases relating to Plaintiffs' day-to-day business operations

uthat Plaintiffs have relied on under Rule 33(d) in responding to Defendants' interrogatories.

12 Similarly, Defendants agree to enter into substantially equivalent, parallel stipulations for similar

13 types of documents and data from other of their own databases relating to Defendants' day-to-

14 day business operations that they rely on or will rely on under Rule 33(d). The exact terms and

15 conditions of any such future stipulations shall be the subject of negotiation between the Parties,

16 and if necessary, ultimate resolution by Judge Laporte.

DATED: October 30, 2009

17 IT IS SO STIPULATED.
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20
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27

DATED: ,2009

By:.--{-----.;....A'I--I-:,.,--,---=-!----bi'+l-------"~ _
ffrey M. oward

Attorneys for Plaintiffs
Oracle USA, Inc., Oracle International

Corporation, Oracle EMEA, Ltd., and Siebel
Systems, Inc.

JONES DAY

By:------------------
Tharan Gregory Lanier

Attorneys for Defendants
SAP AG, SAP America, Inc.,

and TomorrowNow, Inc.
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