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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION

ORACLE CORPORATION, a
Delaware corporation,
ORACLE USA, INC., a
Colorado corporation, and
ORACLE INTERNATIONAL
CORPORATION, a California
corporation,

Plaintiffs,

vs. No. 07-CV-1658 (PJH)
SAP AG, a German
corporation, SAP AMERICA,
INC., a Delaware :
corporation, TOMORROWNOW,
INC., a Texas corporatiom,
and DOES 1-50, inclusive,

Defendants.
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THE WITNESS: Well, the way it affects --
the way this point that we've been discussing
affects my conclusions is that in statistics, there
are established methods and procedures that have
been studied and researched, and statisticians try
to use the methods that are better.

So part of it is a criticism of method.

And then in terms of the lower bound changing, my
concern would be that it's plausible to me that

this is a case where damages are involved, and it's
plausible to me that the statistics will be used in
some way that -- or another to make inferences
about the levels of damages.

And in that case, the lower bounds could
affect money.
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10:07:50 _ 10:10:37
10:07:54 2 THE WITNESS: Well, if we had estimates of 10:10:38
10:07:56 3 measurement error, it would be quantifiable. 10:10:42
10:07:58 4 MR. PICKETT: Q. But you don't? 10:10:57
10:08:00 5 A. Not at this time, I don't. 10:11:00
10:08:02 10:11:05
10:08:04 10:11:08
10:08:09 10:11:11
10:08:10 10:11:16
10:08:11 10:11:17
10:08:12 10:11:19
10:08:14 10:11:22
10:08:17 10:11:34
10:08:20 14 Q. Have you concluded that any measurement 10:11:35
10:08:23 15  errorsin fact occur? 10:11:38
10:08:25 16 MR. WILKES: Objection. Form. 10:11:42
10:08:29 17 THE WITNESS: I've concluded that 10:11:44
10:08:30 18  measurement errors have the potential to have 10:11:48
10:08:33 19 occurred. ' 10:11:53
10:08:34 20 MR. PICKETT: Q. So the answer to my 10:11:55
10:08:35 21 question is, no, Mr. Pickett, I have not concluded 10:11:58
10:08:38 22 that any specific measurement errors in fact occur. 10:11:59
10:08:41 23 Right? 10:12:00
10:08:41 24 MR. WILKES: Objection. Form. 10:12:03
10:08:42 25 Argumentative, harassing, asked and answered. 10:12:06
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10:08:54 1 THE WITNESS: I don't have an opinion 10:12:12
10:08:58 2 about the magnitude of measurement error. 10:12:14
10:09:01 3 MR. PICKETT: Q. Or even the existence of 10:12:16
10:09:02 4 asingle one. Correct? 10:12:23
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10:21:47 10:25:33 21 MR. PICKETT: Q. So this particular
10:21:51 10:25:34 22 criticism had no impact on the results. Correct? ;
10:21:55 10:25:37 23 MR. WILKES: Objection. Form. §
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10:45:29 10:48:21 ) ..
10:45:31 10:48:22 2 MR. PICKETT: Q. You don't know how the
10:45:34 10:48:23 3 numbers tie into the case. Is that your testimony?
10:45:37 ©10:48:26 4 A. That's my testimony, yes.
10:45:40 10:48:29 5 Q. Therefore, you don't know whether any of
10:45:45 10:48:31 6  your criticisms of Dr. Levy make a difference in
10:45:52 10:48:36 7  the case. Right?
10:45:56 10:48:38 ] MR. WILKES: Objection. Form, asked and
10:46:02 10:48:39 9  answered, overly broad, compound, vague and
10:46:05 ’ ) 10:48:41 10 ambiguous.
10:46:09 10:48:45 11 THE WITNESS: I'm uncertain. My opinion
10:46:13 10:48:48 12 isthat they do have some consequences for the
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11:07:34 . 11:11:07 19 Q. Do you have any information at all with j
11:07:37 11:11:11 20 respect to how the summary statistics from

11:07:43 11:11:18 21 Dr. Levy's report translate into damages

11:07:47 ' 11:11:21 22 calculations or other kinds of arguments in the
11:07:51 11:11:24 23 case?

11:08:00 11:11:26 24 A. Thave nothing explicit or concrete in the

11:11:29 25  way of understanding.
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11:12:35 11:15:25 19 Q. So the higher the dollars at stake in the
11:12:35 11:15:29 20  lawsuit, the higher the level of precision in the
11:12:37 11:15:33 21  statistical analysis should be? 3
11:12:39 11:15:35 22 A. In general, yes.
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11:14:08 11:16:23 20 Q. And that could justify foregoing sampling
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11:14:14 _ 11:16:29 22 A. It depends on how the - Dr. Levy’s K
11:14:14 11:16:31 23 numbers get used. i
11:14:16 11:16:32 24 Q. Which you don't know? i
11:14:18 11:16:33 25 A. Which I don't know.
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11:24:12 . 11:27:21 20  aim for in a case where Plaintiffs' allegations \
11:24:14 11:27:25 21 place large sums of money at stake"? 4
11:24:16 ©11:27:27 22 A. Right. So I'm making an implicit
11:24:20 11:27:31 23 assumption that there's some link that I don't know
11:24:22 11:27:36 24 _ about, but that there exists one between the
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11:27:45 11:29:57 [
11:27:48 11:29:59
11:27:52 11:30:01
11:27:57 11:30:06
11:28:02 ) 11:30:08
11:28:03 6 Q. Well, it could or it could not. You don't 11:30:09
11:28:06 7  know one way or the other. 11:30:12
11:28:08 8 A. Tdon't know what the links are between 11:30:12
11:28:12 9 Dr. Levy's statistics and any damages claims. 11:30:14
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11:28:55 22 A. What I know about this case is, I was 11:30:47
11:28:57 23 asked to review and evaluate Dr. Levy's report and 11:30:51
11:29:02 24 his work, and that's what I know about. And I'm 11:30:53
11:29:08 25  pretty myopic about the rest of the case. So 11:30:56
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11:29:27 8 MR. WILKES: Objection. Form. 11:31:14
11:29:29 9 THE WITNESS: I would expect that there 11:31:16
11:29:30 10 s, yes. 11:31:18
11:29:31 11 MR. PICKETT: Q. Do you know what that 11:31:20
11:29:32 12 burden of proof is? 11:31:20
11:29:34 13 MR. WILKES: Objection. Form. 11:31:22
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