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                                )
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                                )
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                                )
               Defendants.      )
________________________________)

     VIDEOTAPED DEPOSITION OF DOUGLAS LICHTMAN

           _____________________________

                   APRIL 20, 2010

     HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY

REPORTED BY:  SARAH LUCIA BRANN, CSR 3887  (#427358)



98289f9f-0b7f-46bb-b4e4-676674a5acfd

DOUGLAS LICHTMAN     April 20, 2010
HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY

(800) 869-9132
Merrill Legal Solutions

Page 88

          

        

          

2410:58:55      Q.   So the opinions you express in your report

2510:58:57 you believe are not controversial; they are
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110:58:59 supported by the case law?

210:59:02           MR. FALZONE:  Objection to the form.  The

310:59:04 question is vague.

410:59:07           THE WITNESS:  I think the opinions in my

510:59:09 report are supported by economic and public policy

610:59:12 analysis.  It is also true that cases often echo

710:59:16 these points.

810:59:17           I just want to make sure we have cause and

910:59:20 effect right.  The cases talk about these things

1010:59:22 because they are adopting the economic and public

1110:59:25 policy rationales that have developed organically

1210:59:30 from cases and scholarship in all these years of

1310:59:33 evolution.

1410:59:34           I am not leaning on a specific case report

1510:59:36 for what I say in this report.  I point you to some

1610:59:39 examples, for instance, just to show places where

1710:59:42 these things have come up.

1810:59:44           I think the basis for my views is much

1910:59:47 more broad than just looking at what the cases have

2010:59:52 explicitly said, but instead is leaning on this

2110:59:56 wealth of scholarship, which things I have been a

2211:00:00 part of for well over a decade.
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2114:11:43           In drawing your conclusion that Mr. Clarke

2214:11:46 is wrong in this respect, can you pinpoint and

2314:11:49 recite to us now any specific source on which you

2414:11:54 relied and which supports your view?

2514:11:57      A.   Sure.  So, again, I think there are
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114:12:01 countless sources, in the sense that this is very

214:12:03 standard analysis.  Actually, I think you find the

314:12:05 seeds planted everywhere, from Feist on down.

414:12:09           But, for instance, I am sure that Landes

514:12:11 and Posner talk about this in their economics of

614:12:14 copyright article, again reflecting what is now

714:12:17 their consensus views of how to think about these

814:12:21 issues.
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2214:38:51      Q.   No, I understand you don't think it's your

2314:38:53 role.  I am asking -- I am trying to figure out what

2414:38:55 the basis is for saying it.  Is it just in the brain

2514:38:58 of Professor Douglas Lichtman, or do you find that
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114:39:03 also in this treatise or that book or this case?

214:39:06 Where did you find the basis to draw that

314:39:11 conclusion?

414:39:11      A.   Again, I rely for our conversation on my

514:39:11 report, and my report in turn relies on this whole

614:39:15 world you reference.  And you don't need to point to

714:39:19 a single treatise or reference.  I believe almost

814:39:22 all of them would.

914:39:23           So if you look at the scholars we have

1014:39:25 identified, for instance, all of them, when they

1114:39:26 write about the topic of the economics of copyright,

1214:39:28 the economics of the damages regime, the policy

1314:39:31 motivations, I would be quite surprised if we didn't

1414:39:36 see that repeatedly throughout that literature.

1514:39:39           And it is that learning over the many

1614:39:40 years of my own development as an academic and

1714:39:43 researching and writing in this area that I in turn

1814:39:44 rely upon for my report, not explicitly pointing to

1914:39:49 a specific quote in a specific article each time.

2014:39:51 My views are built together from all of that,

2114:39:53 consistent with all of that, and in that sense based

2214:39:56 on all of that.
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1716:44:48      Q.   So when you looked at some of the code --

1816:44:50 you said you looked at code excerpts?

1916:44:52      A.   Yes.

2016:44:53      Q.   How many excerpts did you look at?

2116:44:54      A.   I don't know the precise number.

2216:44:56      Q.   Approximately.

2316:44:57      A.   Yeah, something in the ballpark of a

2416:45:00 dozen, I would guess, during each of these calls.

2516:45:02      Q.   And what is a snippet, code snippet you
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116:45:05 refer to?  What is a code snippet?

216:45:08      A.   A section of code, rather than the

316:45:10 entirety of code.

416:45:11      Q.   In what languages were the code snippets

516:45:15 written?

616:45:17      A.   I don't explicitly remember.  I do

716:45:20 remember that all of the code shown on my system was

816:45:23 written in languages that I could translate roughly,

916:45:26 to know what it is the code was doing and what it is

1016:45:29 I was seeing.  But I don't remember specific

1116:45:35 languages.

1216:45:35      Q.   How many lines of code were in each

1316:45:37 snippet?

1416:45:39      A.   I don't remember exactly.
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