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SecrIon 504. Damaces AND ProFITS
In general

A cornerstone of the remedies sections and of the bill as a whole is
section 504, the provision dealing with recovery of actual damages,
profits, and statutory damages. The two basic aims of this section are
reciprocal and correlative : g 1) to give the courts specific unambiguous
directions concerning monetary awards, thus avoiding the confusion
and uncertainty that have marked the present law on the subject, and,
. at the same time, (2) to provide the courts with reasonable latitude to

adjust recovery to-the circumstances of the case, thus avoiding some
of the artificial or overly technical awards resulting from the language
of the existing statute. , . '
Subsection (a) lays the groundwork for the more detailed provi-
sions of the section by establishing the liability of a copyright infringer
for either “the copyright owner’s actual damages and any additional
rofits of the infringer,” or statutory damages. Recovery of actual
gama.ges and profits under section 504(b) or of statatory damages un-
der section 504(c) is alternative and for the copyright owner to elect;
as under the present law, the plaintiff in an infringement suit is not
obliged to submit proof of damages and profits and may choose to rely
on the provision for minimum statutory damages. However, there is
- nothing in section 504 to prevent a court from taking account of
evidence concerning actual damages and profits in making an award
of statutory damages within the range set out in subsection (c).

Actudd damages and profits

In allowing. the plaintiff to recover “the actual damages suffered
by him-or her as a result of the infringement,” plus any of the infrin-
ger’s profits' “that are attributable to the infringement and are not
taken into.account in computing the actual damages,” section 504 (b)
recognizes the different purposes served by awards of damages and
profits. Damages are awarded to compensate the copyright owner for
losses from the infringement, and profits are awarded to prevent the
infringer from unfairly benefiting from a wrongful act. Where the
defendant’s profits are nothing more than a measure of the damages
suffered by the copyright owner, it would be inappropriate to award
damages and profits cumulatively, since in effect they amount to the
same thing. However, in cases where the copyright owner has suffered
damages not reflected in the infringer’s profits, or where there have
been profits attributable to the copyrighted -work but not used as a
measure of damages, subsection (b) authorizes the award of both.

The language of the subsection makes clear that only those profits
“attributable to the infringement” are recoverable; where some of the
defendant’s profits result from the infringement and other profits are
caused by different factors, it will be necessary for the court to make
an apportionment. However, the burden of proof is on the defendant
in these cases; in establishing profits the plaintiff need prove only
“the infringer’s gross revenue;” and the defendant must prove not
only “his or her deductible expenses” but also “the element of profit
attributable to factors other than the copyrighted work.”
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