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o.

D
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N
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D
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From
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O

bjection (Party and 
B

rief Statem
ent)

R
esponse (Party and 
B

rief Statem
ent)

1
11/4/2010

P
TX

 0009

E
m

ail from
 Jam

es M
ackey to A

rlen 
S

henkm
an re Tom

orrow
N

ow
 m

eeting 
next w

eek

FR
E

 401-403 - E
xhibit is not relevant, 

unfairly prejudicial, confusing and a 
w

aste of tim
e, as it is only relevant to 

contributory infringem
ent (not dam

ages) 
and goes beyond w

hat is necessary to 
provide appropriate context pursuant to 
the C

ourt's O
ctober 28, 2010 M

inute 
O

rder (E
C

F N
o. 952)

This docum
ent is probative of the value 

D
efendants placed on O

racle's 
intellectual property prior to and at the 
tim

e of the acquisition of 
Tom

orrow
N

ow
 (and the hypothetical 

license negotiation), as it goes to 
D

efendants' aw
areness of the 

infringem
ent and the risk of liability.  

S
ee, e.g., G

eorgia-P
acific, 318 F. 

S
upp. 1116, 1123, 1131 (S

.D
.N

.Y
. 

1970) (decision to “assum
e substantial 

risks and costs in order to m
ake and 

sell” the infringing product indicates 
infringer “w

ould have been w
illing to 

pay a substantial royalty”); G
yrom

at 
C

orp., 735 F.2d 549, 552 (Fed. C
ir. 

1984) (“decision to risk infringem
ent 

liability indicates the value it placed on 
the patented features”); P

entech
, 931 

F. S
upp. 1167, 1175 (S

.D
.N

.Y
. 1996) 

(“the fact that [the defendant] w
ould 

risk the expense of a law
 suit im

plies 
the product is valuable”). The probative 
value as to dam

ages outw
eighs any 

prejudice to D
efendants. M

oreover, the 
testim

ony appropriately provides 
context for O

racle’s claim
s, as it relates 

to basic facts the jury is entitled to hear 
in order to understand to w

hat conduct t

2
11/4/2010

P
TX

 0014

E
m

ail from
 John Zepecki to A

rlen 
S

henkm
an, Torsten G

eers, Jam
es 

M
ackey re TN

 O
verview

FR
E

 401-403 - E
xhibit is not relevant, 

unfairly prejudicial, confusing and a 
w

aste of tim
e, as it is only relevant to 

contributory infringem
ent (not dam

ages) 
and goes beyond w

hat is necessary to 
provide appropriate context pursuant to 
the C

ourt's O
ctober 28, 2010 M

inute 
O

rder (E
C

F N
o. 952)

S
ee # 1 above, incorporated by 

reference here. 
S

pecifically, this docum
ent is relevant 

to S
A

P
's know

ledge of the potential risk 
of litigation by O

racle at the tim
e of the 

Tom
orrow

N
ow

 acquisition re risk of 
legal liability needing to be called out 
m

ore explicitly in B
oard presentation.

P
age 1
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o.
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escription of Exhibit 
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O

bjection (Party and 
B

rief Statem
ent)

R
esponse (Party and 
B

rief Statem
ent)

3
11/4/2010

P
TX

 0035

E
m

ail from
 Thom

as Ziem
en to Lars 

Lam
ade re R

isk M
anagem

ent for 
TN

?!?

FR
E

 401-403 - E
xhibit is not relevant, 

unfairly prejudicial, confusing and a 
w

aste of tim
e, as it is only relevant to 

contributory infringem
ent (not dam

ages) 
and goes beyond w

hat is necessary to 
provide appropriate context pursuant to 
the C

ourt's O
ctober 28, 2010 M

inute 
O

rder (E
C

F N
o. 952)

S
ee # 1 above, incorporated by 

reference here. 
S

pecifically, this docum
ent is relevant 

to S
A

P
's know

ledge of the potential risk 
of infringem

ent during its risk 
m

anagem
ent process: "I think w

e have 
a general P

ortfolio R
isk w

ith TN
, since 

the w
hole business m

odel is based on 
a m

arginal legal area."

4
11/4/2010

P
TX

 0108
E

m
ail from

 John Zepecki to A
rlen 

S
henkm

an re TN
 m

eeting Tuesday

FR
E

 401-403 - E
xhibit is not relevant, 

unfairly prejudicial, confusing and a 
w

aste of tim
e, as it is only relevant to 

contributory infringem
ent (not dam

ages) 
and goes beyond w

hat is necessary to 
provide appropriate context pursuant to 
the C

ourt's O
ctober 28, 2010 M

inute 
O

rder (E
C

F N
o. 952)

S
ee # 1 above, incorporated by 

reference here. 
S

pecifically, this docum
ent is relevant 

to S
A

P
's know

ledge of the potential risk 
of infringem

ent during its due dilligence 
process.

5
11/4/2010

P
TX

 0226

E
m

ail from
 Florence H

enem
ann to 

Florence H
enem

ann re TN
ow

 
info/guideline update

FR
E

 401-403 - E
xhibit is not relevant, 

unfairly prejudicial, confusing and a 
w

aste of tim
e, as it is only relevant to 

contributory infringem
ent (not dam

ages) 
and goes beyond w

hat is necessary to 
provide appropriate context pursuant to 
the C

ourt's O
ctober 28, 2010 M

inute 
O

rder (E
C

F N
o. 952)

O
racle w

ithdraw
s this exhibit.

6
11/4/2010

P
TX

 0430
M

andy W
heeler appointm

ent rem
inder 

re updated w
ith Thom

as
D

efendants' M
otion in Lim

ine N
o. 9 -- 

reference to E
B

S
 and H

yperion

O
racle agrees to redact references to 

E
B

S
 and H

yperion and has sent an 
exhibit w

ith proposed redactions.

7
11/4/2010

P
TX

 1723

FR
E

 1006 S
um

m
ary - Top 10 

E
nvironm

ents U
sed to S

upport 
M

ultiple C
ustom

ers (R
eferenced on 

page 91 of A
ppendices to M

andia 
R

eport - R
eview

 of S
A

P
 TN

 - 
S

upplem
ented on 5/12/10)

FR
E

 703; FR
E

 403; H
earsay; Im

proper 
sum

m
ary under FR

E
 1006; N

o 
foundation

O
racle w

ithdraw
s this exhibit.

P
age 2
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rief Statem
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8
11/4/2010

P
TX

 1792
S

A
P

-TN
 C

D
 binders and other m

edia 
in custody of Jones D

ay

O
verly broad, im

precise, and unduly 
burdensom

e; To the extent O
racle 

intends to offer any specific m
edia or 

data as an exhibit, D
efendants request 

im
m

ediate identification of the m
edia 

and reserve all rights associated w
ith 

such identification and exchang
P

lease identify specific m
edia to w

hich 
you object.

P
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