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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
HOSTWAY CORPORATION,
Plaintiff,
V. No. C 07-3759 JCS

JAC SEARCH & MEDIA, INC.,

Defendant.

A S S i T S S

SUPPLEMENTAL DECLARATION OF NAMIT MERCHANT

1. My name is Namit Merchant. I make this supplemental declaration in
response to cettain things stated in the declarations of Andrew Moers, Dmitriy Ryaboy
and Scott Hayashida, filed by IAC.

2. Mr. Moers in his declaration (at § 9) says that we were supposed to
implement the search box on or before the Launch Date, which he says was March 14,
2007. The Launch Date is actually defined (in § 2.1) as 15 business days after the

agreement’s Effective Date (March 2, 2007), “assuming XML implementation details

have been received” by Hostway from IAC. Paragraph 4 of Mr. Hayashida’s declaration

confirms that IAC did not even provide me with the necessary XML feed ID link that is
required to implement the search box until April 24, 2007 — some seven weeks after the
Syndication Agreement was signed and about a full month after the Launch Date.
Furthermore, the e-mail Mr. Hayashida refers to shows that on April 27 he instructed us
not to use the new feed IDs until there was a change in the technical implementation.
This change wasn’t completed until May 17®. In other words, the actual XML

implementation wasn’t available for integration with a search box until May 17.
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3. Mr. Hayashida’s suggestion (at § 5 of his declaration ) that I “stalled” him
by telling him in an April 25, 2007 e-mail that I would get him more information in a few
weeks is contradicted by the very e-mail stream he relies on. That e-mail stream shows
that Hostway was working diligently on implementation of the SyndicationlAgreement,
including implementation of the search box.

4. Mr. Hayashida’s statement (in § 6 of his declaration) that on May 16, 2007
he “gave further notice to Hostway that it was in breach” of the Syndication Agreement is
wrong. First, his use of the word “further” suggests he had previously given notice to
Hostway “that it was in breach” of the agreement. I never received any such notice from
Mr. Hayashida, and I am not aware of anyone at Hostway who did. Second, thé May 16
e-mail that Mr. Hayashida relies on says nothing of the sort. Instead, with regard to
implementation of the séarch box all it says is: “2. Implement the Ask search box on
Hostway hosted pages. Last we discussed you mentioned that this would be done by
June.” I responded by telling Mr. Hayashida that “2. That project hasn’t been picked up
yet due to other high priority issues on the domain monetization side.” Mr. Hayashida
then asked: “2. When can we get this started?” He never said Hostway was in breach of
the Syndication Agreement. This e-mail stream too shows that we were working hard on
implementing the Syndication Agreement, that there were several projects we were
working on with IAC, and that JAC never said anythiﬁg that suggested that we were in
breach of the agreement or that they were putting us “on notice” that we were in breach
and needed to cure within 14 days.

5. Mr. Moers in his declare;tion says that he was told by someone at Directi —

he doesn’t say by whom — that I have been “courting” Directi customers. What I have
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been doing is competing on behalf of my employer, Hostway, with Hostway’s
competitor, Directi. That should come as no surprise to Mr. Moers because, as the
Syndication Agreement shows, it was specifically anticipated that Hostway would
compete with Directi for customers. Just by way of example, §1 of Exhibit B to the
agreement talks about how revenues from former Directi customers will be treated.
Hostway does compete with Directi and other competitors for syndication customers, and
visa versa.

6. Having said that, the statement attributed by Mr. Moers to unidentified
Directi employees to the effect that I have told Directi customers that they can violate
exclusivity provisions of contracts is false. I do know the terms of IAC’s deal with
Directi because I used to work at Directi and I dealt with the IAC arrangement. And I of

course know the terms of IAC’s deal with Hostway. However, [ have never disclosed to

anyone the actual terms of IAC’s deal with Directi. (I notice that Mr. Moers is careful to

avoid saying that I had).

7. Mr. Moers says at § 20 of his declaration that similarities in keywords
generated by the Directi system and by the Hostway system “suggest][] to Directi” that
Hostway is either using the Directi system or copying Directi’s keywords. To me it is as
suggestive that Directi is using Hostway’s system. Hostway is not using and has not used
any proprietgry Directi system.

8. [ don’t know what the unidentified Directi employees referred to in § 23 of
Mr. Moers® declaration said to him. What I do know is that I took no proprietary

information of Directi, not source code and not any keyword database, when I left.
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9. Prior to reading Mr. Moers’ declaration I had never before heard the claim
from IAC that Hostway breached on the basis that some traffic produced from sites
hosted by Hostway was “fraudulent.” I can’t tell from reading Mr. Moers’ declaration
whether he is claiming (or whether Directi, our competitor to whom Mr. Moers attributes
it, is claiming) that the 5.6% of traffic referred to is truly fraudulent, meaning the product
of somebody sitting at a site and repeatedly clicking on an ad in order to generate revenue
for the domainer (and every one else in the chain, including IAC), whether just some
portion of that 5.6% is fraudulent, or whether any of it is truly fraudulent. This traffic is
usually the product of “bots,” not of somebody sitting at a site at clicking repeatedly on
an ad. “Bots” are programs that search engines (like Google for example) launch for the
purpose of indexing the web. Bots visits sites and click on links. In the syndication or
parking business, this sort of traffic isn’t intended to generate revenues so we track it and
try to limit it, but it will always exist. For example, after we began implementing the
Syndication Agreement, I asked IAC to run a spam report so I could see what percentage
of traffic was spam. The report IAC generated for me for April 2007 is attached to my
supplemental declaration as Exhibit 1. It shows spam rates of up to 5.28%. This report
was unremarkable because spam rates in that range are ordinary and not unusual. I have
not seen any subsequent report, but obviously the declaration of Mr. Ryaboy is
inconsistent with this report provided to me by IAC.

10. [ am not a lawyer so I can’t respond to Mr. Moers’ claim that we’re
violating third parties’ rights by placing ads on certain websites. No éne at IAC ever

raised this complaint before. What I do know is that IAC gave us its Ask TM List, a list
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of websites that we could not place ads on. The websites referred to in Mr. Moers’
declaration are not on that list.
1. We are working diligently to implement a search box and I believe that
Hostway will have fully implemented the search box function by July 31, 2007.
I declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct. Executed on July 26, 2007,

N’

NAMIT MERCHANT
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EXHIBIT 1
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