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GENERAL COUNSEL, DEPARTMENT OF DEFENSE & 5‘377

FROM: John Yoo :
- Deputy Amm Annm::y General .

st

Robert J. Delabunty
" “Special Counsel”’ T P an

You have ssked for our Office’s views cooceming the cffect of international treaties and
federal laws ov the treatment of individuals detaived by the U.S. Amned Forces during the v N
conflict in Afphanistan. In particular, you have asked whether the laws of armed conflict apply
to the condifions of deteation and the procedures for trial of members of al Qaoda and the
Taliban militis. We conclude that these treaties do not protect members of the.al. Qacda.... .
. organization, which a3 a pon-Statc actor camot be a party to the intemational agrecments
goverping war. 'We further conclude that that these treaties do 1ot apply to the Taliban militia.
This memorandum expresses 5o view as 10 whether the President should decide, 2s o matter of
policy, that the U.S. Armwod Forces should adbere o the standards of conduct in those treatics
_ with respect to the treatment of prisoncrs. ‘

We believe it most useful to structure the analysis of these questions by focusing-onthe . - ... .
War Crimes Acy, 18 US.C. § 2441 (Supp. 1T 1997) ("WCA"). The WCA dircctly incorporsics
several provisions of intemational treatics governing the laws of war into the federal criminal
code. Part 1 of this memorandum deseribes the WCA and the most relevant treatics that it |
incorporates: the four 1949 Geneva Conventions, whick gencrally regulate the treatment of non.
combatants, such as prisoners of war (*POWs*), the injured and sick, and civilians.” i

Part T examines whether al Qaeda detainees can claim the protections of these
agreements, Al Qacda is merely a violest political movement or organization and not a pation-
ttate, As a result, it is incligible to be a signatory to any treaty. Because of the novel nature of

' The four Genva Conventions for the Protsction of Vietims of War, dated August 12, 1949, wers satified by the
Utited Seates oo July )4, 1955, These are the Copvention for the Azneliontion of the Condition of the Wounded
amdswinM?ME&MGU&T.BHSWWWW&WWWM
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Convention HI"); and the Conveotion Relative to the Protoetion of Civilian Persons in Time of War, 6 US.T. 3317

. {“Genevs Convention SV™),
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thiz conflict, morcover, we do not believe that al Qaeda would be included in non-international
forms of armed conflict to which some provisions of the Geneva Conventions might apply.
Therefore, ncither the Geneva Conventions nor the WCA regulate the detention of al Qaeda
prisoners captured during the Afghanistan conflice.

Pact [II discusses whether the same treaty provisions, as incerporated through the WCA,
apply 1o the treatment of captured members of the Taliban militia, We believe that the Geneva
Conveations do not apply for several reasons, First, the Taliban was not 2 government and
Afghanistan was not - even prior to the beginning of the present conflict — 2 functioning State
during the period in which they engaged in hostilities against the United States and its allies.
Afghenistan’s status as a failed stare is ground alone to find that members of the Taliban militia
are not entitled to enemy POW status under the Geneva Conventions, Further, it is clear that the
President has the constitutional suthority to suspend our treaties with Afphmiston peoding the
restoration of & legitinale governraent capable of pEToTming Alghamisan's Geaty ObhpALons.
Second, it appears from the public evidence that the Taliban militia may have been so
intertwined with al Qacda &s to be fimctionally indistinguishable from it. To the extent that thess
Teliban militia was more akin to 3 non.-governmental orpanization that used military foree o
pursue its religious and political ideology than a functioning government, its members would be
on the smme legal footing as al Qasda, o

In Part IV, we address the question whether any customary international law of armed
conflict might apply to the al Qaeda or Tuliban militia members detained during the course of the
Afghanistan conflict. We conclude that custornary interoational law, whatever its source and
content, docs pot bind the President, of restrict the actions of the United States military, because
it does not constitute federal Jaw recopnized under the Supremacy Clause of the Constitution.
The President, however, bas the constitutional anthority as Commander in Chief to interpret and
apply the customary or common laws of war in such a way that they would extend to the conduct
of members of both al Queda and the Taliban, and also to the conduct of the U.S. Armed Forces
towards members of those proups taken 8s prisoners in Afghanistan.

It is our understanding that your Department is considering two basic plans reganding the
treatment of members of al Qaeda and the Taliban militia detained during the Afghanistan - -
conflict. First, the Defense Department intends to make available a facility st the U.S. Navy base
& Guantanamo Bay, Cuba, for the long-term detention of these individuals, who have come
under our control either through capture by our military or transfer from our allics in
Afghanistan. We have discussed in 2 separate memorandum the federal jurisdiction issues that
might arise conceming Guantanamo Bay.? Second, your Department is developing procedures
to implement the Presideat’s Military Order of Noveruber 13, 2001, which establishes military

’Mummdmf«%mi.ﬁtmﬁ.ﬁmﬂmwdwﬂo& PMF.WE.
Deputy Assistant Atosmey Geoeral, and Jokn Yoo, Deputy Assistue Avarsey Genersl, Rer Possible Habeas
Jurisdiction over Aliens Held in Gusntanamo Bay, Cuba (Dec. 28, 2001).
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cotmmissions for the triad of violations of the laws of wkr committed by non-U.S. citizens? The

question bas arisen whether the Geneva Conventions, or other relevant interpatiopal treaties or

fedeval Isws, regulats these proposed policies.

We beiove that the WCA provides a uscful starting point for our analysis of the
application of the Gepeva Conventions to the treatment of detainees captured in the Afghammn
theater of operations.® Section 2441 of Title 18 renders cortain acts puaisbah!e as “war crimes.”
The statuie’s definition of that term incorporates, by refermmce, certain treatics or treaty
provisions relating 10 the Jaws of war, including the Geneva Conventions.

A, Section 244]: An Overview
Scction 2441 reads in full as follows:

- W

N e

(8) Offense.«~Whoever, whether inside or outside the United States, comumpits a
war crime, in any of the circumstances described in subsection (b), shall be
fined under this title or imprisoned for life or any term of years, or both, and if .
death results 1o the victim, shall also be subject to the penalty of death, " -

{b) Circumstances.~The circumstances referred 1o in subsection (1) are that the
person compitting such war crime or the victio of such war crime is a
metsber of the Armaed Forces of the United States or a naticoal of the United
States (as defined in section 101 of the Immigratiop and Nationality Aet).

(c) Definition, ~As used in this section the term “war crime” means any conduct-

(1) defined as s grave breach in any of the international conventions signed &t
Geneva 12 August 1949, or any protocol 1o such convention 1o whsch theUnited - - -

States is » party;

(2) prohibited by Article 23, 25, 27, or 28 of the Aanex to the Hague
Convention IV, Respecting the Laws zod Customs of War on Land, signed 18 weee -
October 1907; o

(3) which constitutes a violation of common Article 3 of the intcrmational
conventions signed at Geneva, 12 August 1949, or any protocol to such
convention to which the United States is a party and which deals with pon-
international armed conflict; or

} See generally Metocandum for Alberto R. Genaales, Counsel 1o the Presidens, from Patrick ¥, Philbia, Deputy
Assistant Atdocoey Genensd, Office of Legs! Coumel, Re:  Legality of the Use of Military Commiussions 10 Try
Zervorists {Nov. 6, 2001).

*The rule of lenity requires that the WCA be read 10 as to ensure that prospective defendants have sdzquate votice
of the nature of the acts St the stahute conderns, See, eg,, Castillo v. United Seates, 530 US. 120, 131 (2000). In
Mmh%hmﬁamdauwwmwwwuﬁww theredose, (e nde of lenity
mmmmmmmmumm«wwmm
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{4) of a persop who, in relation 10 20 armed conflict and contrary to the
provisions of the Protoco] on Prohibitions or Restrictions on the Use of Mines,
Booby-Traps and Other Devices as amended at Geneva on 3 May 1998 (Protocol
II as amended on 3 May 1996), when the United States is a party 10 such Protocol,
willfully kills or canses sedous injury to civilians,

18US.C. §2441.

Section 2441 lists four categorics of war crimes. First, it criminalizes “prave bresches™
of the Geneva Conventions, which are defined by treaty and will be discussed below. Second, it
makes illegal conduct prohibited by articles 23, 25, 27 and 28 of the Annex to the Hague
Conventon IV. Third, it criminalizes violations of what is known as “common” Article 3, which
is an identical provision Conimon 16 all four of the (encva Copventions. Fourth, )t CATMBAZES
conduct prohibited by certain other laws of war treaties, opee the United States joins them. A
House Report states that the original legistation “carries out the intermational obligations of the +*
United States under the Geneva Conventions of 1949 1o provide criminal penaities for certain
war crimes.” HLR. Rep. No. 104-698 at 1 (1996), reprinted in 1996 US.C.C.AN. 2166, 2166.
Each of those four conventions includes a clanse relating to legislative implementation and to
criminal punishment.$ -

In cnacting scction 2441, Congress also sought to 6l certain perceived gaps in the
coverage of federal criminal Jaw. The main gaps were thought o be of two kinds: subject matter
Jurisdiction and personal jurisdiction. First, Congress found that “[{Jhere are major paps in the
.prosecutability of individuals uoder foderal criminal law for war crimes committed against
Americans.” HR. Rep, No, 104-698 a1 6, reprinted in 1996 US.C.C.AN. at 2171, For example,
“the simple killing of afn American) prisoner of war” was not covered by any existing Federnl
statute. Jd &t S, reprinted in 1996 US.C.CAN, a1 21705 Second, Congress found that “{thhe
ability 1o court martial mermbers of our ammed services who comumit war crimes ends wheo they
leave military service. (Section 2441) would allow for prosecution even afier discharge.” 24, at - -

oty .0 3 G e
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*That common claose reada 23 follows: * .

The [signatory Ntions) uadestaks tn enact xay legislation necessary to provide effective proal sanctions |, ...
r«mmcmmumwkwmwaummammww.
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Of 10 bave ordered to be cotsined, such grave breaches, and shall bring such persons, regardicss of theit
matiopality, before its own couns . .. It sy also, if it prefens,. . . hand such persons over fur tial 1o
annther [signatory nation], provided such (nation] das meds ous 8 prims focic case.

gw%wﬁwi.m‘%ﬁwcwmﬁmn,mmﬁmwwmmxm%u%m
L are 1

* In projecting our criminal law extratersitorially in order %0 proteet victims who ace Usited States nsSonals,
Congress was apparenty relying ou the iareraational baw principle of prasive pasonality, The passive persanality
pmcip:e“wamﬂmaMWwahw~mmy«Wkammmmmm&iuwmw
2 person 1ot s pational wheve the victim of the 36t was its pational ** Unized States v Rexag, 134 34 1121, 1133
{D.C. Cir), cert, denied, 525 U8, 834 (1998). The winciple mcks secopnition of tie fuct that *ench pation has 4
legitizute mtesest that its natioals and permanest ishabitants oot be maimed or disabled from self-suppont,” of
m{%%\;‘& Laurien v. Lorsen, 345 VS, $T1, 586 (1953); see also Hellonic Lines Lad v. Rhoditis, 398 U5,
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7, reprinted in 1996 US.C.C.AN. 3 2172.7 Congress considered it important to fill this gap, not
only in the interest of the victims of war crimes, but also of the accused. “The Americans
prosecutad would have available all the procedural protections of the American justice system.
These might be lacking if the United Siates extradited the individuals o their victitas' hame
countries for proscoution™ J4* Accordingly, Section 2441 criminalizes forms of conduct in
which a U.S. natiopal or 2 member of the Armed Forces may be eitber a victim or 2 perpetrator.

23 Lyrave .3.&»,.,'%, f e

‘The Geneva Conventions were approved by a diplomatic confereace on August 12, 1949,
and remain the agreements to which wore States have become parties than any other concerning
the laws of war, Convention I deals with the treatment of wounded and sick in armed forces in
the ficld; Convention I addresses treapment of the wounded, sick, and shipwyecked in armed
forces ot scs; Convention I regulates treatment of POWs; Convention IV addresses the
treatment of citizens. While the Hague Convention TV establishes the rules of conduct against
the encmy, the Geneva Conventions set the rules for the treatment of the victims of war. -

%

The Geneva Conventions, like treaties penerally, structure legal relationships between
Nation States, not between Nation States and private, subnational groups or organizations.” Al
four Conventions share the same Article 2, known as “comumon Asticle 2. It states: C e -
Io addition to the provisions which shall be implemented in peacetime, the
present Convention shall apply to all cases of declared war or of any other armed
conflict which may arise berween two or move of the High Contracting Parties,
. even if the state of war is not recognized by ons of them.

The Convention shall also apply to all cases of partial ar total occupation of the
 territory of a High Contracting Party, even if the said occupation meets with no
armed resistance. ‘ )

Altiough one of the Powers "in ‘conflict may not be a party to the present
Convention, the Powers who are parties thereto shall remain bound by it in their
mutual relations, They shall furthermore be bound by the Convention in relation
to the said Power, if the latter accepts and applies the provisions thereof,

Y I United States ex rel. Toth v, Querles, 350 U.S. 11 {1955), the Supreme Court had held that a former sesvicenas
¢ould not constitutionslly be tried before a court woartial under the Uniform Code for Militery Justice (the "UCMI™)
fawaichbemaﬂcgeﬂ 10 bave comenited while in the artoed services.

The prineiple of matiovality in internationa) law recopnizes that (a3 Congress did bere) s St may crunioalize scls
pestormed extatoeritonislly by its own satiovals, See, e.g., Skirjores v. Floride, 313 US. 69, 13 {1941); Sweele v
Bulowa Warch Co., 344 U.S. 280, 282 (1952).

"See Trans World Atrlines, Ine. v. Froxklin Mint Corp., 465 U.S. 243, 253 (1984) (*A wraty is in the mature of &
contract between naticss.”); The Head Money Cares, 112 US. 580, 598 (1884) ("A tresty is prizcarily & congsact
between independent vations.Y; United Ststes ex rel. Sorvop v. Goreio, 109 P 188, 167 (34 Cir. 197
{*[Treatics ave agrecoments berween nations.”); Viesna Comweation on the Law of Treaties, May 23, 1969, st 2, §
1(a), 3155 UNT.S, 331, 333 (“[Threaty’ rocans g interoationa) agrecoent concluded besween States io written
Sorn and goveroed by interaationsd baw. , . .*} {the “Victns Convestting*); see generally Banco Nogional de Cuba v,
Sabbatino, 376 U.S, 398, 422 (1964) ("The waditianal view of international law is that it establishes substantive
. principles for determining whetber coe coutry has wronged xuother.”).

5
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. {Empbasis added).

As incorporated by § 2441(c)(1), the four Geneva Conventions similxrly define “grave
breaches.” Geneva Convention I on POWs defines 3 grave breach as:

- wilful killing, tortwre or inhuman treatment, including biclogical experiments,
wilfally cansing great suffering or serious injury to body or health, compelling a
prisoner of war o serve in the forces of the hostile Power, or wilfully depriving a
prisouer of war of the rights of fiir and regular trial prescribed in this Convention.

Geveva Convention LI, art. 130. As mentioned before, the Geneva Conventions require the
High Contracting Parties 1o enact penal legislation to punish anyone who comunits or ordess a
grave bredchi” See, e.g, id ait™129. FLrthes] €achi StlE piny bas e obIEaIoa (b 1einb Tormd
bring to justice (sither before its courts of by delivering a suspect (o another State party) anyone
who commits 2 grave breach. No State party is permitted to absolve itself or any other nation of
Liability for committing & grave breach.

Thus, the WCA does not criminalize all breaches of the Gepeva Conventions. Failure to
follow some of the regulations regarding the treatment of POWs, such as difficulty in mectingall -
of the conditions set forth for POW camp conditions, does not constitute a grave breach within
the meaning of Geneva Convention I, at. 130. Ouly by csusing great suffering or serious
bodily injury to POWS, killing or wrturing them, depriving them of access to a fair wial, or

, forcing them to serve in the Armed Forces, could the United Statzs sctually commit a grave
breach.  Similarly, unintentional, isolated collateral.damage on civilian targets would not
constitute a grave breach within the meaning of Geneva Convention IV, art 147, Asticle 147
requires that for 2 grave breach 1 bave ocewrred, destruction of property must hsve been done
‘;mmwmy" and without military justification, while the killiog or injury of civilians must have

“wilful,” : .

Section 2441(c)(3) also defines ns & war crime conduct that “constitutes a violation of
common Article 3" of the Geneva Conventions. Asticle 3 is a unique provision that governs the - -
conduct of signatories to the Conventions in 2 particular kind of conflict that is notf one between
High Contracting Parties to the Couventions. Thus, common Artele 3 may require the United:
States, as a High Contracting Party, to follow certain rules cven if other parties w the conflict are
not parties to the Conventions. On the other hand, Asticle 3 requires state putics to follow only
certain minimum standards of treatment toward prisoners, civilians, or the sick and wounded,
rather than the Conventions as a whole,

Common Article 3 reads in relevant part as follows:
Inthe ¢ase of armed conflict not of an international character occurring in the

territory of one of the High Contracting Parties, each Party 1o the conflict shall be
bound to apply, a5 2 minigum, the following provisions:

P T mm—————
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forces who have laid down their arms and those placed hors de combat by
sickness, wounds, detention, or sny other cause, shall in all circumstances be
trealed humanely, without ay sdverse distinedon founded on race, colot, religion
or faith, sex, birth or wealth, or zuy other similar criteria

To this end, the following acts are and shall remain prohibited at any tme and
in any place whatsoever with respect o the above-mentioned persons:

. (1) Persons taking no active part in the bostilities, jocluding members of armed

(a) violence to life and person, in particular rurder of all kinds, mutilation,

cruel treatment and torture;
TU(bytidng of bostages; — ~
(c) outrages upon personal dipaity,in particular bumiliating and degrading e
treatrpent;

(d) the passing of sentences and the carrying out of executions without previous
Judgment pronounced by a regularly constituted count, affording all the judicial . e —
guarantees which are recognized as indispensable by civilized proples. .

(2) The wounded and sick shall be collocted and cared for. . ..

’ The application of the mceﬁmg pWsiom shall not affect the legal status of the
Partics to the conflict. .. ‘

Comrmon article 3 complements common Asticle 2, Article 2 applics to cases of declared :
war or of any other armed conflict that may arise between two or more of the High Contracting
. Parties, even if the state of war is not Tecogoized by one of them."® Commson Article 3, however,
e COVERS-armed conflict not of an international character” - a-war that does not isvolve cross-
border attacks - that oceurs within the teuritory of one of the High Contracting Partics. There is
substantial reason lo think that this language rofers specifically to a condition of ¢ivil war, or a
large-scale anmed condlict between a State and an ermed movement within its own teritory. et

To begin with, Article 3%s text strongly supports the interpretation that it applics to large-
scale conflicts between a State aud a1 insurgent group, First, the language at the end of Artivle 3
states that “{t]he spplication of the preceding provisions shall not affect the legal satus of the
Parties to the conflict.” This provision was designed to ensure that 3 Party that observed Article
3 during & civil war would ot be understood to have granted the “recognition of the insurgents
us an adverse purty,” Frits Kalshovin, Constraints on the Waging of War 59 (1987). Second,
Axticle 3 is in terms limited to “armed confliet . , . occussing in the territory of one of the High
Contracting Parties” {coophasis tdded), This limitation makes perfect sense if the Article

“Atﬁck?s quam&wWWh;W«meh%wMaw
conflicts such as the 1937 war between Chiing aod Japan. Dotk sides denied thata stase of war exisied. See Joyos A
C. Gutteridge, The Genevo Conventions of 1949, 26 Briz Y8, lnet L. 294, 298-99 {1949),

*
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spplies W civil wars, which zre fought primarily or solcly within the texitory of a single state.
The Lmitation makes little sense, however, as spplied to a conflict between a State and a
transnational teevorist group, which may operate from different territorial bases, some of which
might be located in States that are parties to the Conventions and some of which might not be. In
such a case, the Conveations would apply 10 8 singlc armed conflict in sowe scenes of action but
not in others — which seems inexplicable,

This interpretation is supported by comumentators. One well-known commentary states
that “a non-international armed conflict is distinet from an international armed conflict because
of the legal status of the entities opposing cach other: the paties to the condlict are pot soversign
States, bot the government of a single State in confiict with one or roore armed factions within its
territory.™ A legal scholar writing in the same year in which the Conventions were prepared
stated that “g conflict not of an mmnonﬂc&amw:ommmgmmmmyafmcfw
High Contracting Parfies . . . must normally MEan a Civil war

" Andlysis of the Background 1o the ddoption of the Geneva Conventions in 1949 confitms
our understanding of common Article 3. It appears that the drafters of the Conventions had in
mind only the two forms of srmed canflict that were regarded as matiers of genceal international
concern at the time: armed conflict between Nation States (xubject to Article 2), and large.scale
¢ivil war within a Nation Stats (subject to Article 3). .To understand the context in which the | e, . .« o
Geneva Conventions were drafted, itw:ﬂbchc!yfu!mzdmnfymtwdamnctphucsmﬁw
development of the laws of war, .

First, the traditdonal law n{ W was based on a stark dichotomy between “beﬂxgmcy"
and “insurgency.” The catcgory of “belligerency” applicd to armed conflicts between sovercign
States (unless there was recogaition of belligerency in a civil -war), while the category af
mswgmcy' spplied 1o armsed violence breaking out within the tesvitory of a sovcieign State.”

Correspondingly, intemational law trested the two classes of conflict in different ways. Inter-

state wars were regulated by a body -of international legal rules govering bath the conduct of
hostilities and the protection of noncombstants. By covtrast, there were vary fow iotomational - -
roles gommg civil unrest, for States prd‘awd to regard-internal strife as vebellion; mutiny and- -~
treason coming within the purview of sational criminel law, which precluded any possible .
rinmm by other States.’ This was a “clearly sovercigaty-oricnted” pbase of international
aw. -

”Cmmyw&hﬁmﬂ?sﬁmkafﬂw 1977 to the Geneva Conventions of 12 Auguss 1949, a’!4339
{Yves Sandox et sl ods,, 1987) S
o supra 0,10, 31300, P

Salwhﬁm:r‘, mmgamaq‘m Belligerency, 9 Haav, 1. Rev, 406, 406 0.1 (1296). :

" See The Prosecutor v, Dusko wk(wmofmw{awm«ormwmm . -
Tribanal for the Former Yogoslavia 1995) (the “ICTY"), 105 LLR 453, 50405 (E. Lavterpecht and CJ. \
(reenwood eds., 1997).
¥ 14 at 505; sec olso Gerald Irving Draper, Reflections on Law and Armed Conflicss 107 (3958) (*Befoee 1949, in
mmcfmmww@mwwwmworasmwm«
wir ... 3ad 1o application to internal aroocd coallicts, . . . Intersational Iyw bad littie or sothiog 1o say as to bow the
amdnbdhwmmh&dhyﬁemmﬂmm&fmm&mw&ﬂmﬂm&dmﬁcjwmmo{
mam«mmmmmmwmawm«fuw Such conduct was 3 dotoestic
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The second phase began as early as the Spanish Civil War (1936-39) and extended
through the time of the drafting of the Geneva Conveations until relatively recently. During this
period, State practice began to apply certain general principles of humanitarian law beyond the
waditional field of State-to-State condlict 10 “those internal conflicts that constituted large-scale
civil wars. ¥ In addition to the Spanish Civil Wac, events in 1947 during the Civil War between
the Communists aod the Nationalist régime in Chins illustrated this new teadency.”’ Common
Article 3, which was prepared during this second phase, was appareatly addressed 0 armed
conflicts akin to the Chinese and Spanish civil wars. As one commentator has described it,
Article 3 was designed 1o restrain governmests “in the hundling of mrmed violence directed
against them for the express purposc of secession or at securing a change in the government ofa
State,” but even afler the adoption of the Conventions it remained “uncertain whether {Article 3]
applied to full-scale civil war."
The third phase represents 3 morc complele break than 1B socond Wilh (hE DadIRonAl
“State-spvercigty-oriented approach” of international law, This approach pives central place o
individual human rights.  As a consequence, it blurs the distinction between intemational dnd *
internal armed conflicts, and even that between civil wars and other forms of interal armed
conflict. ‘This approach is well illustrated by the ICTY's decision in Tudjc, which appears to take
the view that coramon Asticle 3 applics to non-international armed conflicts of any description, .
and is pot limited to civil wars between 8 State and an insurgent group, lo this conception, ... .
common Article 3 is ot just a complement to common Article 2; rather, it is a catch-all that :
establishes standards for any and all armed conflicts not included in common Article v Rid

W Todic, 105 1LR. at $07. lndeed, the everns of the Spasish Civil War, i which *both the republican Govormnra:
{of Spain} and thisd States refused to rocogaize e [Nationalist] inswrgents wt belligerents,” id xt 307, may be
seflected in common Asticle 3's reference w “the Tegal starus of the Pardes to e soullict” L
¥ See id 2t $08, . _
" See Drupes, Reflecrions on Law and Armad Conflicis, supra, 3 108, S
¥ A intespretation of comzoon Article 3 that would spply it to all foras. of not-interaational armed conflict accords
Better with sone vecent spproaches to inteonations] humanitasian law. For cxasuple, the Commentwry on the - -
Addirional Protocols of 8 Jme 1971 to.the Gerreva Conventions of 12 August 1949, supro, sfter first stating in the
text that Ardele 3 applies when “the pavertaoent of » shagle State [is] I» conflics with one or more srmed factions
within its territory,” thereafier sugpests, in & footsote, that an armed coaflict not of sn international charnctey “paxy
alsn exist in which arred faetions Gkt spaiont cach other without intervention by the ared fosces of e
tstablished government™® Id §4339atn2. A stll brosder intcrpretation appears 10 be supposted by the language
of the decision of the lerermational Court of Justice (e “ICT) in Nicarogua v. United States « which, it should be -
made clear, the United States refused to sckuowledpe by withdrxsdog from the congralsory jurisdiction of the ICK

Asticle 3 whith is conmmon to all four Geoeva Coaventions of 12 Aapgust 1949 defines ¢evtain

rules to be epplied in the armed conflices of & non-internationsl charatter, “These s 0o doubt that,

ia the event of imemational artned conflicts, these rales 2160 constinrte 8 minimus yardstick, in

34dition to the more ¢ithorate tules which sre 8160 o apply to infernational contlicts; and they ave .
sules which, ins Gue Cowt's opinion, refloct what the Court in 1949 called “slementary <
considerations of bumanity,” | :

m&.ﬁmy and Poramilitary Activities In and Ageinst Niceragua (Nicarogua v, United States), (Inszmational Court of
Justice 1986), 76 LLR, 1, 448, ¥ 218 (E. Lunterpacht and C.J. Groenwood ods., 1988) (emphasis added). The 1CT's
wngmeispmwtywm:ommmmwvwwmmmwm«wmmw
that if they are non-interaational, they are governed by canmon Article 3, 1 that is the comroct understanding of the
quoted language, bowever, it should be noted that the result was merely stited &3 3 conclusion, without taking
scoount either of the precise Lunguspe of Article 3 or of the background to i1t séoption. Morcover, while it was true

9




“

S ¢ WO I TN L ltﬁ;W%mw Wj*‘m

Nonetheless, despite this recent trend, we think that such an interpretation of common
Article 3 fails to take into account, not only the lenguage of the provision, but also its historical
context. First, as we have described above, such a readiyg is inconsistent with the text of Article
3 jsclf, which applies only to “amed conflict not of an intemational character occurring in the
temitory of one of the High Contacting Parties.” In conjunction with common Asticle 2, the text
of Article 3 simply does not reach international conflicts where coe of the parties is not a Nation
State. If we were to read the Geneva Conventions as applying 1o all forms of armed conflict, we
would expect the High Contracting Parties to have used broader language, which they casily
could have done. To interpret common Article 3 by cxpanding its scope well beyond the
meaning borne by the text is effectively to amend the Geneva Conventions without the approval
of the Stale Partics to the agrecments.,

Second, as we bave discussed, Article 3 was prepared during o perdod in which the
traditional, State-centered view of intemational law was still dominant and was only just
beginning o give way 1o 3 buman.rights-based approach. Giving due weight 1o the State»
practice and.doctrinal understanding of the time, it scows 10 us overwhekmingly likely that an
armed confliet between 3 Nation State and a transpational terrovist organization, or between 2 e
Nazion State and a failed State harboring and supportiog a transnational tervorist orgapization,
could pot have been within the contemplation of the draflers of common Article 3. These would) o 1/.(
have been simply unforesecn and, thercfore, not provided for. Indeed, it seems to.have been
uncertain even a decade afier the Conventions were signed whetber common Article 3 applied to
armed conflicts that were neither international in charaster nor civil wars but aoti-colonialist
wars of independence such as those in Algeria and Kenya, See Gerald Irviog Draper, The Red
Cross Conventions 15 (1957). Fusther, it is telling that in order to address this unforeseen
circumstance, the State Parties to the Geneva Conventions did not attempt to distort the tenns of
common Atticle 3 to apply it to cases that did not fit within its teoms. Instead, they deafted two
new protocols (aeither of which the United States has ratified) to adapt the Conventions to the
conditions of contemporary hostilities™® Accordingly, commor Article 3 is best understood not
- toapply.to such ammed conflicts. o L -

“Third, it appears that in enacting the WCA, Congress did pot understand the scope of
Article 3 to extend beyond civil wars to all other types of intermal armed conflict.  As distussed
in our review of the legisiative history, whea extending the WCA to cover vialations of common ™ "~ -
Article 3, the House apparently understood that it was codafyinﬁumzy provisions that “forbid
atrocitics occurring in both civil wars and wars between nations.™! If Congress had cxibraced a
much brosder view of common Articls 3, and hence of 18 U.S.C, § 2441, we would expect both

that ooe of the coutlicls 10 wideh the 1CT was addressing jncl— “filbe toaflies berween the contrax” forces and those
of the Government of Nicaragua™ —“was &a armed conflist which is ot of an international charscter,’™ id, 11448, 1
219, that conflict was recogaizably a civil war betwero ¢ Statz and xo fmnugent proup, 1ot 3 confliet between or
arnong violeut factions iy a territary in which the State had collapsed. Thus there is substastial reason o question
ywcmwamxw:wwpmmma.

¥ Sec, e.g., Protoco) Additional 1o the Geneva Conventions of 12 Augus 1949, and Relating to the Protection of
Victizos of Internaticas) Armed Conflicts {Protocol 1), Juse 8, 1977, 1125 UNT.S. 4; Protocol Additioml to the
Gmara%v«ﬁmoﬂ:ﬁagmt 1949, and Relating to the Protoction of Vidtitms of Noo-lotercational Aroed
Conflicts (Protoco! II), June 8, 1971, 1128 UN.T.S. 610. .

V43 Cong. Ret, FIS865-66 (dnily od. July 28, 1997) (rewatks of Rep, Jenkins).
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{he statuiory text and the legislative history to have included some type of clear statement o

congressional intent. The WCA regulates the mannes in which the U.S, Armed Forces may
conduct military operations against the cnemy; as such, it potentially comes into conflict with the
President's Comander in Chicf power under Article 1l of the Constitution. As we have advised
others carlier in this conflict, the Commander in Chicf power %m the President the plenary

authority in determining how best to deploy troops in the feld. Any congressional effort 10

restrict presidential authority by subjecting the coaduct of the 1S, Axmed Forces 1o 8.2

CONSHUBH O 5 gy 573 Covenhon, one ' its text, Wt
ngement on. presidential discrel the military. We behieve thay

must state explicitly its intention to take the constitutionally du
the President's plenary power over military operations (including the treatment of prisoners), aund
that, unless Congress clcarly demonstrates such an intent, the WCA must be resd to avoid such
constitrional problems. 2 As-Congress fias-not st ingestin inhis cass, we

conclude that common Asticle 3 should not be read to include all forms of non-international
armed conflict. .

v A L P
A v A ]

It is clear from the forcgoing that members of the al Qaeda terrorist organization do not

receive the protections of the laws of war. ‘Therefore, neither their detention por their trial bythe s

U.S. Anmed Forces is subject to the Geneva Conventions (or the WCA). . Three .reasons,
examined in detail below, support this conclusion. Fisst, al Qaeda's states a8 8 non-State actor
renders it ineligible to claim the protections of the Geneva Conventions. Socond, the nature of
the conflict precludes application of common Asticle 3 of the Geneva Couventions. Third, sl
Qaeda members fail to satisfy the cligibility requirements for eatment 35 POWs under Geneva
Convention TIL . . wet ry
Al Qoeda’s status as a non-State actor venders it ineligible o cloim the protections of the

treaties specified by the WCA. Al Qaeda is not & Sute. It is 2 non-goveramental terrorist
arganization composed of members from many pations, with ongoing operations in dozens of

pations, Its members seem united in following 2 radical brand of Islam that sccks to aitack

Americans throughout the world. | Non-governmental organizations cannot be parties 1o any of
the international agreements here governing the Jaws of war. Al Qaeda is not eligible to sign the

Gruova Conventions — and eves if it were.cligible, it has not done so. Commen Asticle 2, which

triggers the Geueva Convention provisions regulating detention ¢onditions and procedures for
trial of POWs, is limited oaly 1o cases of declared war or armed conflict “between two or more
of the High Contracting Parties.” Al Qaeda is not 2 High Contracting Party. As aresult, the U.S,
military's treattoent of al Qaeda members is not governed by the bulk of the Geneva
Conventions, specifically those provisions conceming POWs. Conduct towards captured

ey

2 Memaraadum for Tioothy E. Fheigas, Deputy Counsel to the President, from Jotn C. Yoo, Deputy Assistast

Aneeney Geoeral, Office of Legal Coursel, Rev The Presidents Constitutional Authority o Conduct Militory

tions Ageinst Tervorists ond Nations Supporting Them (Sept. 25, 2001). i

Y. Public Citizen v. Department of Justice, 491 U.S. 440, 466 (1989) (construing Federal Advisory Copmaitice

Act 1 svoid encroactunest op pesidential powes); Ashwander v. TVA, 297 US, 288, 34648 {1936) (Brandeis, 4.,

concurring) {stating rule of avoidanoe); Association of Am. Physicians & Surgeons, Ing. v. Clinton, 957 F.24 898,
906-1 { (D.C. Cix. 1993) (suerse).
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members of al Qacda, therefore, also camot constitute a violation of 18 US.C. § 24d1{c) (V) or §
2441(cH2).

Second, the nature of the conflict precludes application of common Article 3 of the
Geneva Conventions, Al Qaeda is not coversd by common Asticle 3, because the current
conflict is pot covered by the Geneva Conventions. As discussed in Part 1, the text of Article 3,
when read in harmony with common Article 2, shows that the Geneva Conveptions were
intended to cover cither: a) traditional wars between Nation States {Atticle 2), or non-
international civil wars (Asticle 3). Our conflict with al Qaede docs not it isto either category.
The current conflict is not an intemational war between Nation States, but rather 2 conflict
botween 8 Mation State and a non-governmenta] organization. At the same time, the current
condlict is not a civil war under Article 3, because it is a conflict of “an intzrnational churacter,”
rather than a8 internal aomed conflict between parties contending for contol over a govermment
or temitory. Thercfore, the military’s trestment of al Qaeda members coptured b (hat COMIBEL 8

.
"

Y Some difference in the Laapuage of the WCA might be thought to throw some daubs on the £xact maner in which
1&mwhmmmﬂwxemtym}tmiebhnw&fmmw&,%mwmmgwmﬁm
v, mt&cwmammgﬁw}yim«mw%mof&cmviw&%me!’(wirﬁmmmwawm« - wh
mmmw«wmmmumwmmmm The spument starts Sroo the fist
i there s a tectaal difference in the way St the WCA seftrences treaty provisions. Serton 2441{c)(2) defines 23
a war crime conduct “protibited™ by the televam sections of the Hague Convention IV. By contrast, § 2441 (X1
, mawmwymﬂmmmx“m%ww’&wGweva%wxﬁms.md§2“&(c)(3}
; probibiss conduct “which constinutes 3 vitlarion” of comemon Article 3 of tie Geneve Convention, It aight be
i rgued that this difference Indicates thar § 2441(c)X2) does oot incorporale the weaty into federal Jaw; miher, it
prohibits the conduct described by the treaty. Section 2441(cX(3) probibins eosduct “which coustittes 8 vislanion of
common Asticle 3” (comphasis sdded), and that can caly be conduct which is a treaty violation. Likewiss, §
2441(cX(1) only criminalizes conduct thit is 8 “grave treach” of the Geoeva Conventions - which, again, st be s
treaty violasion. In vther words, § 2441(c)(2) might be 1ead to apply even whes the Hague Conventicn TV, by it
gwn teems, wowld nct, - On this interpeetafion, xa 862 could violale § 2441(eX2), whether or pot the Hague
v Convention IV sgrplied to the spocific sittatiocn s iss0e. ... i e o o
We do not think tut this joterpremtion is tenable. To begin with, § 2441(£X2) makes clear that 1o be s wer
crime, conduct tust be “prohibited™ by the Hague Convertion TV (emphiasis addod), Use of the word “probibiized,*
WMpMamBWw“w“km‘mmwmmwme@
m‘wa’mm&ma;mxrmmmmmwmwmuwymmwawgw e -
itsel! proscribe any conduct undertaken 33 pat of that conflict Thos, the most natrs] readiog of the stanutery
wascammmwanﬂmmmmmmmmwwmma«w%wsmwmxz}, Had
mmmmmwymm&aumamammwmmmmwwmmw
provisions as such, suther than 3 tresty violations, it could bave doac 3o sore cleawsly. Furhermore, e basic
parpose of § 2441 was o irsplement, by appropeiale legisiution, e United Statey’ treaty obligativas. That purpose
ma*:e:mmdbywmmgmwgmmmw&wmmﬁmﬁmdwmto
Hapue Convention IV, 3xwmu~mmwmﬁaauqummawmmm
whether or not they were yeaty violaBons, - oo
Nothing in e Legisstive hiswry suppores the opposite resalt. To the canmrary, the legislative history
memme.wwﬁww&wWimwﬁw §§ 2441(eX(1) wod
2441(cH2). As originally coactod, e WCA rriminalized viclations of the Geneys Conventions, See Pub, L. No.
104-152, § 2(s), 110 Stat. 2104, § 2401 (1996). .1n signing the erigiml trgislation, President Clivton urped that it be
expanded 15 fnehade other serious war Crines involving violation of the Hague Conveotions IV and the Amended
Prowcol I See 2 Pub. Papers of William J. Clinton 1323 {1956). The Expanded War Crienes Act of 1997,
imwoduced as HLR, 1348 ip the 105 Congress, was designed 1o useet these requesss, Thus, § 2441{c)(2) was added
. 3 wn amendment a2 & hater time, and wis 20¢ draftad =1 the sace time a0d in the same process a3 § 2441(cX))-
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pot limited cither by common Article 3 of the Gc:aeva Conventions or 18 U. g L. § 2441(@)(35 ;

the provision of the WCA incorporating that article.®

Third, al Qaeda members fail to satisfy the eligibility requirements for treatment as
POWs under Geneva Convention IlI, It might be argued that, even though it is not a State party
to the Geasva Convention, al Qaeda could be covered by some protections in Geneva
Convention Il op the troatment of POWs.  Article 4(A)(2) of the Geneva Canvention T defines
prisoners of wir a5 including not only captured members of the armed forces of a High
Contracting Party, bt also irrcgular forces such as “{m}m‘basox’mbctnﬁﬁﬁas and members of
otber volunteer corps, including those of organized resistance movements.” Geneva Convention
I, art. 4, Article 4(A)3) also includes as POWs “[mjembers of regular armed forces who
profess allcpiance to 2 goverament of an authority not recognized by the Detaining Power.” Id
are. 4{:\){3} It might be claimed that the broad tarns of these provisions could be stretched to

g

cover

" This view would be mistaken “~Axticle 4 does not expand the spplication of the:
Convention beyond the circusnstances expressly addressed in common Asticles 2 and 3. Unless
there is a conflict subject to Asticle 2 or 3 (the Convention's jurisdictional provisions), Article 4
simply does not apply. As we have argued with respect to Article 3, and shall fusther argue with
respect 10 Article 2, the conflict in Afghanistan does pot fall within either Articles 2 07 3, ASR ., 0. -
result, Article 4 has no application. . Io other words, Article 4 cannot be read as an alternati tve,
sod far more expansive, sttement of the -application of the Convention. It merely specifies,
where there is a conflict covc:'ed by the Convention, who must be accorded POW status.

Even if Article 4, hnwv« were wns:&aud somehow W be juﬁsdichmal as wcli as
substantive, captured members of a Qaeda still would not receive the protections sceorded 1o
POWs. Axticle 4(A)(2), for example, further requires that the militia or volunteers fulfill the
conditions first established by the Hague Convention IV of 1907 for those who would receive the
protections of the laws of war, Hague Convention IV declares that the “laws, rights and dutics of
war” caly apply to armies, militia, aad volunicer corps when they fulfill fowr counditions: .
- -command by responsible individuals, wearing insignia, carrying arms openly, and obeying-the—
laws of war. Hague Convention IV, Respeeting the Laws and Customs of War on Land, Oct. 18,
1907, 36 Stat. 2277. Al Qacda members have clealy demonstrated that they will nof follow
these basic roquirements of lawful warfare. They bave sttacked purely civiban targets of no -
military value; they refused to wear uniform or insignia or carry arms opealy, but instead
hijacked civilian airliners, took bostages, and killed them; they bave deliberately ng and
killd thousands of civilizns; and they themselves do not obey the laws of war conceming the
protection of the lives of civilians or dw means of jegitirate combat.  Thus, Article 4(.&)(;‘5) is

"mwmwwmwﬂmwcmwwmm wmwamwmmwmmm
awww,mamwwwwkmmmngmmmmmmwm
occurring i both civil wars and wars between saions,” 143 Coop. Rec. H5865-66 (reemarks of Rep. Jeokins).. The
Seasse also usdersiood thar “{tihe inclusion of comubon erticle 3 of the Geneva Conventions . . . expresgly allows
the United States © prosecute war orimes porpetrated in noainierationsl oonflicn, soch s Bossls and Rwaoda”
143 Cang, Rec. S7544, $7589 (daily od July 16, 1997) (remorks of Sen. Leaby). In referriog to Bosnia wod
Rwands, both civil wars of 2 noo-international charactes Character, Senstor Leaby sppears to bave understood common Article
3 a5 covering suly civil wars 83 well, MWW&M&:MW&Wwﬂy%w
Wmmwmmmumwwm .

EXY
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for protection as lswfu) combatants under the laws of war.

Whether the Geneva Conventions apply 1o the detention and wial of members of the
Taliban militia prescots 2 more difficult Jegal question. Afghanistan has been a party to all four
the Geneva Conventions since September 1956, Some might argue that this yequires spplication
of the Geneva Conveotions 1o the present conflict with respect 1o the Taliban militia, which
would then tripger the WCA. This argument depends, bowever, on the assumptions that during
the period in which the Taliban wilitia was ascendant in Afghanistan, the Taliban was the de
Jacto government of that nation, that Afghanistan continued to have the cssential attributes of
staichood, and that Afghanistan continued in good standing as 2 party to the treaties that its

T AW O WS . i

previous povermnments had sigaed. .

We think that all of these assumplicns are disputable, and ivdeed falsc, The weight off
informed opinion swongly supports the conclusion that, for the period in question, Afghanistan \
was a “failed Stete™ whose temitory had been largely overran and held by viclence by a militia or
faction vather than by & govemment. Accordingly, Afghanistan was without the astuibutes of
statehood necessary 10 coptinue bs a party 1o the Geneva Coaventions, and the Talibap militia e
fike al Qaeda, is thersfore nol:-entitled to the protections of the Geneva Convenlions.
Purthermore, there appears 10 be substantial evidence that the Taliban was so dominated by al
Qacda and 30 complicit in its actions and purposes that the Taliban leadership cannot be
distinguished from a} Qaeda, asd accordiogly that the Talibao militia caanot stand on 2 higher
footing wnder the Geneva Conventions. |

fE T

4. Constitutional Autherity P

1t is clear that, under the Constitution, the Exccutive has the plepary asuthority m
detexmine that Afghanistm ceased ot relovant times 1o be an operating State zod therefore that

members of the Taliban militia Were 3nd a%é not protected by the Geneva Conveations. ~As-gg———--—
initia] matter, Article I makes clear that the President is vested with all of the federal executive
power, that he “shalt be Commander in Chicf,” that he shall appoint, with the advice and consest

™ hic is mat to maintain that Afghanistan ccased to be 3 Statz panty to the Geaeva Convestions merely bocause it
vnderwent 3 change of goventment in 1996, after the milivery successes of Tabiban The genersl rule of imesmtional
law is Qat treaty relarons survive 2 change of governmet,  See, eg.. 2 Mujorde M, Whitexsan, Digest of
International Law T11-13 {196%); 1L, Brierly, The Law of Nations 14445 (6‘ od. 1563); Elomae . MeDowell,
Contemporary Practice of the United Stows Reloting to Insernationel Law, 71 Ao 1. 1l L. 337 (1977). Roweves,
although *[u)sder intenations] law, 3 change in government alone generally docs pot alier 3 state’s oblipatians to
oot its trealy commpitments . . . {a] different and mwore difficult question arises . . , when the state jel{ dissolves.”
Yoo, supra n.37, 3t 504, Furthermore, we are not supgesting that the United States’ nosrecopnition of the Taliben a3
the govermment of Afibaristen in #od of iuself deprived Afghanisian of party status under the Genevs Conventions.
The genetal tole &mmmyswummumwm;mWwWo:mw
boen utrecopnized, See New York Chinese TV Progroms v. UK. Enterprises, 954 ¥24 847 {24 Ci), cort. denied,
506 U.S. 827 (1992); see alyo Restatement (Third) of the Foreign Relasions Law of the United States at § 202 cats.
s, b; Egon Schwelb, The Mucleor Test Ban Treaty and Internstional Law, 58 Am. 1. '] L. 642, 655 (1964)
(wgwwnuﬁmxmymwof&unmwwmmwamyw
oot affect recognition sts). .
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of the Senate, and receive, ambassadors, and that be “shall have Power, by end with the Adviee "
and Consent of the Sepate, 1o make Treaties,” US. Const, art. 11, § 2, el 2. Congress possesses
its own specific foreign affairs powers, primarily those of declaring war, raisipg and funding the
military, and regulatiop intemational commerce. While Article IL, § 1 of the Constitution grants
the President an undefined executive power, Article I § 1 Hmits Congress to “aJll legislative
Powers herein granted” i the rest of Article 1.

From the very begionings of the Republic, this constitutional arrzugement bas been
understood to grant the President plenary control over the conduct of foreign relations. As
Secretary of State Thomas Jefferson obscrved duting the first Washington Administration: “The
constitution bas divided the powers of govermment into three branches [and] . , . bas declared that
“the executive powers shall be vested in the President,’ submitting only special articles of it to 8
negative. by, the sepate”T | Due to shis structwre, Jefferson continued, *[t]be transsction of
business with foreign nations is Executive altopether. It belongs then to ihe bcad of that
departinent, except as to such portians of it as are specially subwmitted 1o the Senate.  Exceptions
are 1o be construed strictly”™® In defending President Washington's suthority to issue the ®
Neutrality Proclamation, Alexander Hamilton came to the same interpretation of the President’s
foreign affairs powers. According to Hamilton, Article II “ought . . . 1o be considered as
intended . . . to specify and repulate the principal articles ireplied in the definition of Executive
Power; leaving the rest to flow from the general graat of that power™? Ay future Chicl Tustict v yynr- o -
John Marshal] famously declared a few years later, “The President is the sole organ of the nation
in its exterpal relstions, and jts sole representative with foreign nations. . . . The [executive]
department . . , is entrusted with the whole foreign intercourse of the nation. . . ™ Given the
agreement of Jefferson, Hamilton, and Marshall, it has not been difficult for the excoutive branch
consistently to asscri the President's plenary authority in foreign affairs ever sisoe. . o

Wi ¥ v e

On the few occasions where it has addressed the question, the Supreme Court has lent its
approval to the executive branch’s broad powers in the field of foreigo affairs. Responsibility for
the conduct of forcign affairs and for protecting the national security are, as the Supremne Court
“hay observed, “*central’ Presidential-domaine™ - The President’s constitations] primacy flows
from both his unique ‘position i the constiutional structure, and from: the specific grants of
authority in Asticle XI that make the President both the Chief Executive of the nation xad the
Commander in Chief® Duc to the President's constitutionally superior position, the, Supreme
Court has consistertly “recognized “the generally accepted view that foreign policy [is]. the -
province and responsibility of the Executive,™ This forcign affairs power is independent of
Copgress: it is “the very delicate, plenary aod exclusive power of the President as sole.organ of

v - .

.« Pie

 Thernas Jetlerson, Opinion o the Powers of the Sencte Respecting Diplomotic Appointments (1790), reprintedin

%"lfc };%m of Thomas Jeflerson 378 (Julisa P, Boyd ed., 1561). - "

’ o ,

» Wmm No. 1 (1793), reprinted in 13 The Pupers of Alexander Homilron 33, 39 (Harold C.

s » 196 - .

10 Azmads of Cong, 61314 (1800}

::ﬂm v, Fizgerald, 457 V.8, 800, $121.19 (1982).

3 Vion v. Ficgerald, 457 U.S. 731, 749-50(1982).
Department of the Navy v. Egan, 434 U.S. 518, 529 (1988) {quoting Hoig v. Agee, 453 U.S. 280, 293-54 (1981))..
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the federal govermment in the field of mcm&:oml relations - a power which does not require as |
a basis for its exersise an act of Congress.™

Part of the Presidest’s plenary power over the condact of the Nation's foreign relations is
the interpretation of treaties and of international law. Interpretation of intemational law includes
the detenmination whether 8 territory has the necessary political structure to qualify as a Nation
State for purposes of weaty implementation. In Clark v. Allen, 331 US. 503 (1947), for
exaraple, the Supreme Court considercd whether a 1923 treaty with Germany continued to exist
after the defeat, occupation aud partition of Germany by the victorious World War II Allics. The
Cowtmw&mcmgmmwtmm“mmbew&wmwﬁﬂdto survive the {Second
World War), sinee Geomiany, as a result of its defeat azod mcoem’zgaunn by the Allies, bas ceased
maxxaasmwdepmdmmnoaalmwtmhcm m&ec«mhaam
“the question whether a stale is n. ammammw iy esseatially a
political question. Terlinden v. Ames, 184 US, 270, 288 ((1902)]. We find no 0 evidence (hat the
political depmmm have considered the collapse and swxender of Germany as putting s end to
such provisions of ttw treaty as survived the outbreak of the war of the obligations of cither party”
in respect to them.™

Thus, Clark demonstrates the Supreme Court’s sanction for the Executive's constitutional
authority to decide the “political question” whether Germany bad ceased to cxist as,s.Nalion v gygs-« -+ wa
State and, if so, whether the 1923 rreaty with Germary had become inoperative.  Equallyshere,
the executive branch should conclude that Afghanistan was sot “in a position to perform its
treaty oblipations” because it Jacked, at Jeast throughout the Taliban’s ascendancy, all the
clements of statehood. If the Exccutive made such a detenmination, the Geneva Conventions
would be inoperative as w0 Afghamstw untl it was in a posmon o perform its Canvcnuom
duties. The federal courts would not review such political questions, but mstwi wouzd dcfcr w
the decision of the Exccutive. -4

] s .
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There are ampie grounds that demmonstrate that Afghanistsn was. 3 failed. Smfa Iﬁdma, e
the findings of the State and Defenss Departments, of forcign leaders, and of expert opinion
overwhelmingly support such a wnc}usxom

ey P
- 2 o s——" s

Intematiopal law anwany situations in whick there may be a territory ﬁw bas )
“State.” A variety of sitations can answer to this description  Of chief relevance bere is the -

;zmu‘;f?mvmwxigmmmﬁmus 304, 320 (1936).
(1312 R

*1d; :«a&oi«:usmmmh&n'rmb%aumuiwhwmmmw&e "
,egfomw‘omem),

Ituwmﬁyymﬁabmwwﬁ«mllwrwamy(mapwwm)wumeySam In the
Western Sakara Case, Advisory Opinion, 1975 LCJ. 12 (Advisory Opinicn May 22, 1975), the Gepers] Asserahly
wmemmmmemMawdemmma
tersitory belongiog 4 60 one. The question would tave bad 0o meaning unless there could be Stateless territory
withoit & Sute. See DJ. Harria, Cases ond Materiols on International Law 113 {1991). The Tromskei, s
“‘bomeland” crested for the Xhoss people by the Republic of Sooth Africa in 1975, was also & serritory oot
intermationally racoguived as » State. Secid a2110-11.
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mgoryothc“faﬂc&ch“ The case of Somalia in 1992, at the time of the United | I A
intervention, provides & ¢lear example of this catepory. i

A “falled State” is generally characterized by the collapse or near-collapse of State
authority. Such collapse is churscterized by the inability of central authorities to maintain
government institutions, ensure law and order or engage in pormal dealings with other
governments, and by the prevalence of violence that destabilizes eivil society and the cconomy.
The Exccutive can readily find that at the ontset of this condlict, when the country was largely in
the bands of the Taliban militis, there was oo functioning central government in Afghanistan that
was capable of providiog the most basic services to the Afghan populstion, of suppressing
endemic internal violeuce, -or of maintaining ocormal refations with other governments.
Afghanistan, consequenlly, was without the status of a State for purposes of treaty law, and the
Taliban militia could pog have qualified as the de facto soverment of Afghanistan. Ratber, the
Taliban militia would have bad the status only of a violent faction or movement mxmdmg with
oiber factions for coatrol of that country.

vc« “‘!«“:8

chwtwmkcc!wmmwo&cemmtha%wmwmaf&aﬁctsmw
the activities of the Taliban militia xad o) Qaeda in Afghanistan. Nousetheless, the available fucts
in the public record support our conclusion that Afghanistan was 2 failed ctate - including facts ,
that pre-cxisted the military reversals suffered by the Talibag militia and xhc*foxmwwm.w .
new transitional government pursuant to the Bonn agreement  Indeed, the departments best
positioned to make such a determination appear 1o have reached that conclusion sowme tirne ago.
Secretary of Defense Donald Rumsfeld, for example, declared a1 a November 2, 2001 press
couference that the “Taliban is not a government, The government of Afghanistan does not exist
today. Tthahbmncvawaszgwmmzsmh. It was a fmam&eww&quymt
subsuntially weakened — in many cases cloistered away from the poaple™® s

The State Department has taken the same view. Near the start of the conflice, tinman
of South Asian Aﬁ‘m found that “[t]here is no functioning ceatral govemnment [in Ai‘ghanmn}
. The > country is divided among fighting &ctwns, .+ The Taliban [is] a radical Islamic movement
‘[thiat) occupics about 90% of the caumry s

Prominent authoritics and mmts onﬁfﬂm affatrs agree that Afghanistan was 2 failed
State. As one leading scholar of intcroational law has written, “[t}be most dramatic o:xampics of
the declive in state authority can be found in countrics where government and civil onder bave
virtually disappeared. Recent examples are Liberis, Somalia, aod Afghanistan. The term ‘failed
states’ has come to be used for these cases and others Jike them ™ Lakhdar Brahimi, the United
Nations mediator in Afghanistan and a former Algerian Forcign Minister, described Amxmmn

Smawy vafda",\(m Awoilability e Rouw o Moscow (Nov. 2, .2001), :mﬂabk o -
betyydiwww edu/awwedisvalon/sen dod brieft M{mdxw 8,2001}
: W”@ft(m 2001), available at ftme/fwww sty salbpnsmdex elinddocidusd! .'~"
25, 2001), prepared by the Bureas of South Asian Affairs. s«mmm A!M‘un,amay
Maﬂmmmnmwmw 1t i5 pot possible 1w show bow grouad feves” equipmins has
been amoog te  difforvat  facios™), available & W&WW
commoﬁmﬁszws?mwl {wisited Nov, 1, 2001).
“Osear Scharkter, mmqma«m«mm Implications for Intormationed Law, 36 Co!m L
Trancear] L, 7, 18{!991).
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under the Taliban as a “failed state which looks like an'infected wound™ " Tony Blair,” e M7
Minister of Great Britain, on 3 visit to that country this month, declared that “Afghanistan has
been a failed state for too long and the whole world has paid the price.™

Traditional legal analysis also makes clear that Afghanistan was 2 fulled State during the
period of the Taliban militia’s existence. A State has fafled when centralized govemmental |
autharity has almost completely collapsed, no central authoritics are capable of maintainiog
government institutions or ensuring law and order, and violence bas destabilized civil society and
the cconomy® A failed State will ot satisfy some or all of the three traditional tests for
“stachood™ under international law:

1) Does the entity have s defined territory md population?
"3y Are the territory/populifion bEder the control of its o Wi fovermmnest?T -

i) Does the eatity engage in or have the capacity 1o engage in fonval relaions "
with other States?

In another version of the traditional formulation, the State Department has identified four tests

fot “W”i P, - . * . v fpe b owﬂa«*«-wwwmntu -y
X R P A ik 1+

i) Does e entity have cﬁ‘wwc coutrol over a clewrly defined territory and . ..

population? *

i} Is there an organized governmental administration of the tetritory? f e

“

gy
§

* Abensd Rashid, Tatiban: Militant e, Oil & Pundsmennlism in Centead Atia 307 (2001), e
< Philip Webswer, Blair's mission 1o Kobil, in The Times of London {Jan. §, 2002), 2002 WL 4171996, - - o ) y
@ ~States in which Instinrtions and daw 1od order bave totlly or partially collspsed undey e pressure sod wnddst
the confusion of aupting vi yet which subsist as a ghostly prescace oy the wodd zuap, wre sow commonly
referred to as ‘failed States® or *Erets sons gowwernmement** Dasicl Thurer, The feiled Stare ond Internationsd
Law, 1aternational Review of the Red Crass No. 836 (Dec. 31, 1599), aviibablie w1 httpe/fwvon fore orplenghevicw
(visited Oct, 22, 2001), Somewhat diffrent lests have been used for determining whether s Stz bas *fafled. Firgt, o
the most salient eharscteristic of o *failed Stte” seems o be the disappearance of & “central governmegt.™ Yoram
Dinswein, The Thireenth Waldemor A, Solf Letture ix Interational Law, 166 Ml 1. Rev, 93, 103 {2000); sec vlso
arwmmﬁammetmammmwga&mu Closely mlated w0
ﬁﬁsmmmmmwm«.k&&ﬁﬁmofx“wwsw“%sw«mﬁcgmk
mhuwwemmmm'mwwammmm Cotsrquently, laws
are oot made, cases are not decided, order is a0t prescrved xod societa) cohesion deterioates. Buasic services such ss
Wm%mWWmMMewWMWWW
scatal poverning avihoritics cease 1y exist or exist oaly in limited aress.” Ruth Gordoa, Crowing Consnavtions, 1
U. Pa 1, Const L. $28, 53334 {1999), Professor Threr distiopuithes theee chements {respectively, terdharial,
political xod fimctional) said to churscterize a *fHiled Stite®; 1) failed States vadergo o “implosion rather than an
wmaaotm:waamwway.mmmwmmammmm
WM”I)MWWWWWMW“W.WWMM
wammmmmty%m«mw«acmmdwwasmmﬁe
memmmm,orwgmwumm- Thurer, supru,
&umwmwgm?mmwmofm United Stozes, 3t § 201; see also 19353 Monsevideo
ummmwmammf,tsmm,um:.whsmmiw;. .
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iif) Does the entity have the capacity to act effectively to conduct foreign relations
and 1 fulfill intemational obligations?

iv) Has the intemational community recognized the entity?*?

Based on thess factors, we conclude that Afghanistas uader the Taliban milita wasina
condition of “statclessness,” and therefore was not a High Contracting Party 1 the Geneva &
Conventions for at least that period of time. The condition of having an organized governmental |
sdministration was plainly pot met. Indeed, there are good reasons to doubt whether any of the ' *
conditions was met.

First, even before the outset of 1be conflict with the United States, the Taliban militia did
not have effective control over 2 clearly defined territory aud population. Even before the United
States air strikes began, at Jeast ten percent of the country, and the populanion Witk thOSE areas,
was governed by the Northermn Alliance. A large part of the Afghan population in recent years
has consisted of refogees: as of June, 2001, there were a0 estimated 2,000,000 Mﬁxﬁnm&gﬂ&
in Pakistan, and as of December, 2000, an estimated 1,500,000 were in Yran.® These figures
demonstrate that a significant segment of the Afghan population was never under the control of
the Taliban militia. It is unclear bow strong was the hold of the Taliban militia before the
conflict, in light of the rapid miiiwysuccems of the Northern Alliance in just 2 few weeks ., oopppue. o - vt

hdwﬂ,t&eﬁc%appw:othﬂx&&fgbwm mmxmhavebcen&xvxdadmm
different tribal and warring factions, rather than by any central state as such. As we have noted,
the State Depnrtment has found that Afghanistan was pot under the coptrol of a ceotral
govermment, but was instesd divided among different warlords and cthnic groups. Thﬂ Tzlsba:n
Mmmmmmmw“muﬁymmwmma“mwmﬁim tgg
oot commund the allegiance of other major ethnic groups in Afphanistan and ¢ that Was appar ly
urable to suppress endemic violence in the country. As a promincot weiter on the Taliban: mxii’ua
wrote well before the curment condlict began, “[c)ven if (the Taliban] were 1o conquer ths: nonh. xt
would not bring stability, only continuing guersilla war by the non-Pashtuns, but thxs tmw ﬁmn

st sttt

bases in Central Asia and Tran wi:zchwouﬁﬁmhetdtsmbﬂw the region,”®

wud o6

Second, again even before the United States air strikes and the successes oftkcﬁmhm
Alliance, an organized governmental administration did not exist in Afghanistan. Cmc wcpm on* - -
the Taliban concluded that the country had

mwdmaistaswmhlcmmdwheaasmc{m!scmisomtymdﬁsmyod...«:_ *..,
. The cotire Afghan papnlz&cuhasbc&dzsp!wed,wtmw many Gmes over. -
m physical destruction of Xabul bas tumned it imo the Dresden of the late |

twentieth century. . mmumswhlmofmmﬁmmmmmmm

iw”?( €. McDowell, Cotsersporary Practice of the Utited States Relating 1o Intematiooal Law, 71 A, J, Intl
197N,

“See CNN.com. fin-Depth Specials, War Ageinst Terror, avalladle =t bitnwww con somVSPECIALSZ2001/
sadecocdefupes map hiral {visited Nov, 1, 2001). O&ammumimbmﬁﬂwxmiyww
Mahmmn:AQ(wwazmmmmmw
qudsaﬂ.supmaﬂS T ,.;.2

Raskid, supra, a1 213, ;
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socicty — even at the lowest common denominatar of povesty. .'.” . Theleconomys v = Frie:

. i5 a black hole that is suzking in ts neighbouss with ilicit wrade and the smoggling - . S
of drugs and weapons, undermining them in the process. . . . -Complex;:” - * -
relationships of power and authority built up over centuries have broken down e

completely. No single group or leader has the legitimacy 10 reunite the country.,
Rather than 2 nationsl idestty or kinship-tribal-based identities, territorial -
regional ideptities have become parasount. . . . {T]he Taliban refusc to define the
Afghan state they want to constinste and rule over, largely because they bave no
idea what they want. The lack of a central authority, state organizations, 2
methodology for command and control and mechanisms which can reflect some
level of popular participation . . . make it impossible for many Afghans 1o accept
the Taliban or for the outside world to recognize 3 Taliban government. . .. No
- warlard faction has ever felt itsclf responsible for the civilian population, but the :
* Tafiban are incapable of carrying oul cven the minimum 0f ACVCIOPIMGHAL WOTK - v
becguse they believe that Islam @1ngg carc of everyone,

Another expert reached similar conclusions:

Afghanistan today has become a violent society, bereft of political institutions that
function correctly and an cconomy that functions at all. When thig is goupled o
with the destruction of population and the physical infrastructure. . o, it beco! ’
clear that Afghanistan is 3 country on the edge of collapse, or at least profound
transformation, . . . With the Taliban, there are fow meaningful govoramental

. structures and little that actwally functions.® -

B <o

The State Department also came te such conclusions. In testimony early in October 20:91 before
the Scate Forcign Relations Commitiee’s Subcommittee on Near East and South Asian Aflairs,
Assistant Scerctary of State for South Asian Affairs Christins Rocca explained that: -, ..

[Jwenty-two years of conilict have sieadily devastated [Afghanistan], desu-oyed ' R
its physical and political infrastructure, shattered its instititions, a6d wrocked its™

socio-eoonomic fabric, . . . The Taliban bave shown no desire to provide even the

roost rudimentary health, education, and other social services expected of any

goverament. Instead, they have chosen o devote their resources to waging war —E o -

on the Afghan people, and exporting instability to their neiphbors.™

Rather than performing normal governmeot functions, the Taliban militia exhibited the
characteristics of a criminal gang. The United Nations Security Council found that the Taliban
railitia extracted massive profits from illegal drug trafficking in Afghanistan and subsidized
terrovista from those revenues.® -

A + ¢ -
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:IJ. a1 20708, 212-13. .
* Goodson, supra, st 103-04; 115,
United Stawes Department of State, Interostional Inforstion Prograxs, Rocea Blomes Taliban for Humanitarian
Disaster  in  Afghesistan  (Oct. 10, 2001),  avallable 3t ppfiwwwoosinfoste gov/
WM&W&W%W{W Oct, 19, 2001).
See UN. Security Couneil Resolution 1333 (2000), available at J & vl
. sept_ Lloasectes  1333hnn (Gnding thar “the Talibun benefis diveetly Groca the cubtivation of illict ophum by
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