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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
DAVID KECK, g Case No. C 08-01219 CRB
Plaintiff, g CLASSACTION
V.
) ORDER PREL IMINARILY APPROVING

BANK OF AMERICA, a Delaware ) CLASSACTION SETTLEMENT

Corporation; CENTRAL STATES )
INDEMNITY CO. OF OMAHA, a Nebraska ) Judge: Hon. CharlesR. Breyer
Corporation; CSI PROCESSING LLC, a )
Nebraska Company; TRG CUSTOMER )
SOLUTIONS INC. d/b/a TELESPECTRUM, )
Defendants. )
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The Court, having reviewed the SettlethAgreement of the parties and the
unopposed Motion for Preliminary Approvaiereof, ORDERS that the Settlement
Agreement between Plaintiff Dal Keck, individually and as class representative, and
Defendants Bank of Ameriand TRG Customer Solutiohsc. d/b/a Telespectrum
(“Telespectrum?”), is prelimmarily approved. The Coufurther finds that:

1. The members of the Class (defined Wlare so numerous that joinder of al
members is impracticable;

2. There are questions of law amdfact common to the Class;

3. The claims of David Keck (the “Repredative Plaintiff’) are typical of the

claims of the Class;

4. The Representative Plaintiff will fairgnd adequately protettie interests of
the Class;
5. The questions of law and/or facmmon to the members of the Class

predominate over any gsions affecting only individual members;

6. A class action is superior to otheadable methods for thfair and efficient
adjudication of this controversy; and

7. The proposed settlement resulted famms length negotiations by qualified
and competent counsel, assisted by a qualified and competent mediator.

It is, therefore, hereby ORDERED that:

8. Pursuant to Federal Rule of Civildeedure 23(b)(3), th€lass defined below
is provisionally certified, and is tresd as a class for settlement purposes.

9. The Class is defined as “any afidCalifornia residerg who, from August 01,
2006 to January 15, 2009) were offered and enrolled Bank of America’s Business Carg
Security (“BCS”) plan via oner more outbound telemarketingisdations, (ii) were charge
BCS premiums that were not refunded, angdid not receive BCS benefits.” Excluded
from the Class is anyone who is an offiairector, or employee of Bank of America or

Telespectrum.
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10. The Court determines that David Keclaisadequate class representative and

certifies that David Keck is ¢hRepresentative of the Class.
11.  Pursuant to Rule 23(g), the Court finkdat Mark A. Chavez and Nance F.
Becker of Chavez & Gertler LLP, and PeBerFredman, Law Officesf Peter B. Fredman,

are adequate Class Counsel, ardkws that they have authority take all appropriate actior

in connection with the revievapproval implementation andrathistration of the Settlement.

12.  The proposed settlement as set fortfénSettlement Agreement executed |
the parties is preliminarily approved as fagasonable and adequatebject to a hearing as
provided herein for final approval.

13. The Representative Plaintiff andrakémbers of the Class are barred and
enjoined from bringing or continuing to prosecateg claim, action or cause of action aga
any of the Defendants relating the matters that will beeleased under the Settlement
Agreement, unless he or she opts out of tlees€pursuant to the prakees set forth below.

14.  Pursuant to the terms of the Settlatriggreement, Bank of America shall,
within sixty (60) days of the entry of thi3rder, identify the clasmiembers and mail to each
of them, by prepaid first classS. Mail, the Class Notice exhied hereto. The Court finds
that mailed notice is the bestpticable method of notice that is reasonably calculated tg
apprise Class members of thdtieenent Agreement and theights. If any Class Notice is
returned by the Postal Service as undelivieraank of America shbperform an address
check and remail the Class Noticeatny subsequently obtained address.

15. A hearing (“Final Approval Hearyi) is hereby set for July 1 , 20

at 10:.00 a.n. in Courtroom 8 of the United Sta@esirthouse, 450 Goldehate Avenue, San
Francisco, California, to deteme whether the proposed SettleThis fair, reasonable and
adequate and should be finadlgproved, and to consider anaaa of reasonable attorneys’
fees and expenses and an imoee award to the RepresentaiRlaintiff. All memoranda,
affidavits, declarations and other evidencsupport of the requestiféinal approval of the

Settlement and Class Counsel’'s requesafgroval of attorneys’ fees, costs and

2

S

Yy

nst

09

ORDER PRELIMINARILY APPROVING CLASS ACTION SETTLEMENT, Case No.: C 08-01219 ¢

RB




© o0 N o o b~ w N P

N NN N N DN DN N DN R R R R R R R R R R
0o N o N WN P O ©OW 0o N o o dN WwN B o

reimbursement of expenses slhmlfiled no later than seven)(@alendar days prior to the
Final Approval Hearing.

16.  Each Class Member who wishes tolede himself/hersefrom the Class mug
submit an appropriate written request for esan, including his/her name, address and
telephone number and a statemeat #ihe wishes to be exclutifom the settlement class
this action, to Mark A. Chavez, Chavez&ertler LLP, 42 Miller Ave., Mill Valley, CA
94941. The request must be deyfirst class mail postmarked no later than 20 days bef
the Final Approval Hearing. No Class Membarany person actingn behalf of or in
concert or participation witthat Class Member, may excludey other Class Member from
the Class. The original requests for exauasshall be filed with the Court by Plaintiffs’
Counsel at or before the Final Approval Hearing. If the propsstitment is approved, ar
and all Class Members who hawet submitted a timely, writterequest foexclusion from
the Class shall be bound bl @roceedings, orders anddgments in this action.

19.  Any Class Member who has not filedraely written request for exclusion af
who wishes to object to the fairness, mwableness or adequaafthe Settlement
Agreement, or to the award Aftorneys’ Fees and Expenses, must deliver to Plaintiffs’
Counsel and Defendants’ Counsel and file with the Court, no later than 20 days beforg
Final Approval Hearing, a statement of hig/bbjection, as well as ela and every specific
reason, if any, for each objemti, including all legal support the Class Member wishes to
bring to the Court’s attentiomnd any evidence the Class Member wishes to introduce in
support of the objection. Class Members maplgect either on their own or through an
attorney hired at their own expense.

20. If a Class Member hires an attorneyepresent him/her, the attorney must

file a notice of appearance withe Clerk of Court no later than 20 days before the Final

Approval Hearing, or as the Cdumay otherwise direcaind (ii) deliver to Plaintiffs’ Counse

and Defendants’ Counsel not later than 20 dmefere the Fairness Heng a copy of the
same. Defendants’ Counsel these purposes shall be: ThonEassilbertsen, Kelley Drye

& Warren LLP, 3050 K Street, NVWguite 400, Washington, DC 20007.
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21.  This Order shall not bewstrued or deemed to béirding of this Court or
evidence of a presumption, implication, conaassir admission by Defendants, or either ¢
them, concerning (i) any liability, fault or emgdoing by Defendantsij)(the appropriatenes
of any measure of alleged lossdamages; or (iii) the appragteness of class certification
for any purposes other than setiknt. If the Settlement Agreemt is terminated pursuant
its terms, or if the Settlement is not approeedonsummated for any reason whatsoever
Settlement and all proceedingsihia connection therewith shdle without prejudice to the
status quo ante rights of the parties to this action. thmt event, upon tice of one or more
Parties of the termination €ailure to consummate the tBement, this Order shall be
vacated, the certificatioshall be dissolvedb initio, and all of thestatus quo ante rights of
the Parties shall be restored including, mttlimited to, Defendants’ rights to oppose
certification of a class and/or the meritsRdintiffs’ claims on any grounds, legal or

equitable.

IT 1S SO ORDERED.

DATED: _March 26, 200
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