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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CENTER FOR BIOLOGICAL DIVERSITY, No. C-08-1278 EMC

et al,
Plaintiffs, ORDER GRANTING IN PART
DEFENDANTS’ MOTION FOR
V. RECONSIDERATION
UNITED STATES FISH AND WILDLIFE (Docket No. 78)
SERVICE,et al,
Defendants.

Defendants’ motion for reconsideration came on for hearing before the Court on Nove
28, 2011. Docket No. 78. For the reasons set forth below, the GRANTS in PART
Defendants’ motion for reconsideration.

. FACTUAL & PROCEDURAL BACKGROUND

Plaintiffs Center for Biological Diversity, Los Padres Forestwatch, Sierra Club, Defend
Wildlife, and California Native Plant Society filed this suit against Defendants U.S. Fish and
Wildlife Service (“FWS”), National Oceanicd Atmospheric Administration (“NOAA”), National

87

mbe

2I'S

Marine Fisheries Service (“NMFS”), and U.S. Forest Service (“USFS”), alleging violations of the

Endangered Species Act (“ESA”). Plaintiffs challenged the USFS’s 2005 revised forest plang for

the Angeles, Cleveland, Los Padres, and San Bernardino National Forests. Compl. 1. The rev

forest plans were issued pursuant to regulations implementing the National Forest Managem

(“NFMA™), which required USFS to update the foretins every ten to fifteen years. Docket Nof

39 at 2-3 (“Summary Judgment”).
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Before issuing the revised forest plad§FS was required by the ESA to prepare two

biological assessments analyzing the potential effects of the revised plans on ESA-listed species

Summary Judgment at 3. Upon completing the biological assessments, USFS engaged in S

consultatiohwith FWS and NMFS to prepare Biological Opinions (“BiOps”) that examined the

forest plans’ impacts on a species-by-species basis. Summary Judgment at 4. In their BiOp

BCtic

, F

)

and NMFS concluded that the revised plans were unlikely to jeopardize any ESA-listed species

adversely modify any designated critical habitSummary Judgment at 4. However, both BiOp$

identified USFS programs that were likely to adversely affect listed species, such as the use

DOf IC

and recreational sites that could result in the crushing of animals, invasion of non-native spegies,

harmful vegetation clearing. Summary Judgment at 4. Despite these likely adverse impacts

agency issued an Incidental Take Statement (“ITS”) because the agencies could not definitiv

nei

anticipate the amount, extent, location, or timing of any potential take. Summary Judgment gt 5.

Based on FWS’s and NMFS’s failure to issue an ITS with the BiOps, the Court (per Ju

dge

Patel) found that Defendants did not act in accordance with the law and granted summary jugigm

to Plaintiffs in 2009. Summary Judgment at 16. After the parties submitted remedy briefs in

2009, the Court subsequently found violations of NMFS and the National Environmental Poli¢cy A

(“NEPA”) in two companion cases that challenged the forest plans them&dbacket No. 53 at 1

! Section 7 consultation under the ESA begins when the action agency prepares to take

actions that may impact an endangered or threatened species. 16 U.S.C. 8 1536 (2006). THe a«
agency must consult with FWS and/or NMFS to ensure that any action taken by the action agenc

does not jeopardize the continued existence of a listed spéti&s1536(a)(2). FWS and NMFS
are responsible for issuing a Biological Opinion (“BiOp”) that determines whether the action i
likely to jeopardize a listed species. 50 C.F.R. § 402.14(g) (2011). If FWS or NMFS conclud

J

Es t

an action is unlikely to jeopardize the existence of a listed species but is likely to result in inciden

take of a species, the agency must issue an Incidental Take Statement (“ITS”) with the BiOp.
U.S.C. § 1536(b)(4). The ITS exempts a specifiechber of incidental takings from Section 9's

16

general prohibition against takings, and must: (1) specify the impact of the incidental taking gn th

species, (2) specify reasonable and prudent measures that FWS or NMFS considers necess
appropriate to minimize such impact, (3) set forth terms and conditions with which the action
agency must comply in order to implement the reasonable and prudent measures, and (4) sp
procedures to be used to handle or disposedafiduals that are taken. 16 U.S.C. 8§ 1536(b)(4);
C.F.R. 8 402.14(i). As long as the takings complies with the ITS terms and conditions, an ac

Ary

ecif
50
[ion

agency is exempt from penalties for those takings. 16 U.S.C. § 1536(0)(2). Otherwise, a taking

without a valid ITS or permit constitutes a Section 9 violatimh.8 1538(a) (2006).

2 The two companion cases &enter for Biological Diversity v. U.S. Department of
Agriculture, C 08-3884, an@alifornia Resources Agency v. U.S. Department of Agricyli@s-
1185.
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In order to coordinate the relief granted in all three actions, the Court postponed granting reli
“pending completion of the briefing in, or settlemef, those actions.” Docket No. 53 at 2.
Following the Court’s acceptance of a settlement in one of the companion cases in January 2
parties submitted supplemental briefing regarding the impact of that settlement on their requé
relief. Docket Nos. 56, 57.

In June 2011, the Court issued an Order granting injunctive relief and requesting furth

information from Defendants. Docket No. 59 (“OrderThe Order consisted of three parts. Firs

D
—h

011

pSte

112

r

t,

the Court requested further information with respect to activities that had or were occurring Z]nce

2005 plans were developed. Order at 2. Sedbedzourt ordered FWS and NMFS to prepare
submit ITS that were consistent with the ESA, including specific points the ITS were to addre
Order at 3-5. Third, the Court ordered Defendantake particular actions in the interim, includir
eliminating adverse impacts to listed species when performing fire suppression activities, mo
steelhead trout populations, and closing areas to mining, construction, or recreational shootir
Order at 5-6. After the case was transferred to the undersigned, Defendants moved for leavg
motion for reconsideration, which this Court granted. Docket No. 75. The Court now consideé
Defendants’ motion for reconsideration of the June 2011 Order.

[I. DISCUSSION

A. Standard of Review

A motion for reconsideration is an “extraordinary remedy, to be used sparingly in the
interests of finality and conservation of judicial resourcé&ha Enters. v. Estate of Bishd{29
F.3d 877, 890 (9th Cir. 2000). Thus, “a motion for reconsideration should not be granted, ab
highly unusual circumstances, unless the district court is presented with newly discovered eV
committed clear error, or if there is an intervening change in the controlling 889."Orange St.
Partners v. Arnold179 F.3d 656, 665 (9th Cir. 1999). A motion for reconsideration cannot be
to raise arguments or present evidence for the first time when they could reasonably have beg
raised earlier in the litigationKona Enters.229 F.3d at 890.
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B. Information Requests

In Part A of the Order, the Court requestamhfrDefendants further information with respgct

to activities that have occurred or are occurring in the affected Forests. Order at 2-3. Defenglant

request that the Court vacate the information requesn the alternative, relieve USFS of the tw

most burdensome requests, Information Requdass 9 and 11. Motion at 18. Defendants have

D

since responded to most of the information requests, but still seek relief from Information Reques

Nos. 9 and 11. Reply at 8; Docket No. 71.

In their papers and at the hearing, Plaintiffs stated that they did not oppose the relief soug

by Defendants because Plaintiffs believe thadebBe@ants have already satisfied the information

requests. Opp. at 14. The Court thus finds that Defendants have fulfilled its obligations under P:

A of the Order, and need not provide any further information.

C. Incidental Take Statement

In Part B of the Order, the Court provided detailed guidelines that FWS and NMFS we
address in preparing the ITS. Order at 3-5. Dad@ts request that the Court vacate its instructi

relating to the required substance of the ITS.

e tc

pNS

Generally, “when a court reviewing agency action determines that an agency made arj err

of law, the court’s inquiry is at an end; the case must be remanded to the agency for further gctio

consistent with the corrected legal standard$.C. Fisheries Ass’n, Inc. v. Gutierrés0 F.3d 16,

20 (D.C. Cir. 2008). Unless there is “substantial justification for doing otherwise, a reviewing

may not, after demanding that additional evidence is requisite for adequate review, proceed Ipy

dictating to the agency the methods, procedures, and time dimension of the needed iRgdiry.”
Power Comm’n v. Transcon. Gas Pipe Line Co#3 U.S. 326, 333 (1976).

The Court finds that there is no substantial justification in this case that would warrant
detailed instructions regarding the substance of the ITS. For example, there is no indication
Defendants have repeatedly failed to adhere to the ESA in thisCasgare with Am. Rivers v.
NOAA FisheriesCV04-00061-RE, 2006 U.S. Dist. LEXIS 69442, at *5-6 (D. Or. Sept. 26, 200

(finding that a substantial justification existed where the government agencies repeatedly fail

cou

that

6)
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produce a valid biological opinion). The Court thus strikes these detailed instructions from P
the Order. Order at 4:2-5:10.

Defendants FWS and NMFS shall prepare and submit ITS consistent with their respeg
agency mandates and guidelines, and the applicable law. In striking this portion of the Order
Court emphasizes that the ITS must be consistent with tiatathe Court’s decision on

summary judgment. The Court takes notice that Defendants have filed an opposed motion tq

the time to complete an ITS until October 2013, as Defendants intend to reissue new Biologi¢

Assessments and BiOps. Docket No. 81 at 8. The Court will issue a separate Order regardi
revised timing of the remand.

D. Interim Injunctive Relief

In Part B of the Order, the Court also ordered that Defendants take interim steps to en
protections for affected species. Order at 5-6. At the hearing, Defendants stated that they d
challenge the issuance of injunctive relief generally, but only request relief from: (1) impleme
steelhead trout monitoring program, (2) prepadngport on the state of suction dredge mining i
the San Gabriel River and its impact on the Santa Ana Sucker, and (3) exercising all necessg
protection of habitat and listed species when conducting fire suppression activities.

7
i
7
i
7
i

® For example, the Ninth Circuit has found that Congress “clearly declared a preferen¢

expressing take in numerical form, and an [ITS] that utilizes a surrogate instead of a numeric
on take must explain why it was impractical to express a numerical measure of@akB&tural
Res. Councjl476 F.3d at 1037 (holding that an ITS violated the ESA when it contained no
numerical cap on take and failed to explain why it did not have a numericasea@liso Wild Fish
Conservancy628 F.3d at 531 (“Preferably, the trigger is numerical, but the Service may use &
surrogate . . . . If a surrogate is used, the agency must articulate a rational connection betwe
surrogate and the taking of the species”). Such binding precedent, as well as the applicable §
and regulations — including 16 U.S.C. § 1536(b)(4), 50 C.F.R. 8 402.14(i), and 50 C.F.R. § 1§
should likely inform and guide the Defendants FWS and NMFS on remand.
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1. Injunctive Relief Standatd

Defendants’ primary argument is that Plaintiffs have failed to demonstrate that the fouf

factor injunctive relief test was met in this case. Motion at 4; Reply at 2. “According to the w

b||-

established principles of equity, a plaintiff sewka permanent injunction must satisfy a four-facfor

test before a court may grant such reliedBay Inc. v. MercExchange, L.L,64 U.S. 388, 391

(2006). Thus, a plaintiff must demonstrate: (1) that the plaintiff has suffered an irreparable harm;

(2) that remedies available at law, such as monetary damages, are inadequate to compensal
injury; (3) that the balance of hardships between the plaintiff and defendant warrants an equi
remedy, and (4) that a permanent injunction does not disserve the public interédie decision
to grant or deny permanent injunctive relief is an act of equitable discretion by the districidoy
The Ninth Circuit has applied this four-factor test to injunctions issued to remedy ESA violatig
E.g, Cal. ex rel. Lockyer v. USDA75 F.3d 999, 1019-20 (9th Cir. 2009).

a. Likelihood of Irreparable Injury

Defendants argue that an injunction was not warranted in this case because Plaintiffs
to demonstrate likely irreparable harm. Motion at 6. In general, environmental injuries are
considered irreparable because they “seldom [can] be adequately remedied by money dama
[are] often permanent or at least of long duratiofithoco Prod. Co. v. Vill. of Gambefi80 U.S.
531, 545 (1987). However, this does not mean that every environmental injury warrants injuf
relief; a plaintiff must still demonstrate that an irreparable injury is likely in the absence of an
injunction. Winter v. Natural Res. Def. Coundd55 U.S. 7, 22 (2008).

Under the ESA, the Ninth Circuit has found tH{af reasonable certain threat of imminent
harm to a protected species is sufficient for issuance of an injunction under section 9 of the H

Marbled Murrelet v. Pac. Lumber C&3 F.3d 1060, 1066 (9th Cir. 1996). A threat of extinctior

* In their motion, Defendants argued that reconsideration of the Court’s injunctive relig
warranted because the Supreme Court’s decisidoimsanto Co. v. Geertson Seed Farms
constituted a material difference in law. Mot@8 (citing 130 S. Ct. 2743); Reply at 2. At the
hearing, Defendants conceded thitnsantowas not a material change in law. EveNdnsanto
was a change in law, Defendants did not explain why this case was not argued to the Court 4

given that it was decided a year before the Court’s injunctive relief order and six months befdre

Defendants’ supplemental briefings on the remedies issue. In fact, Defendants Mitedantoin
their supplemental briefings. Docket No. 56 at 3 (quatlogpsanto Cq.130 S. Ct. 2743, 2761
(2010)).
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the species is not required to satisfy this requiremidat.l Wildlife Fed'n v. Burlington N. R.R23
F.3d 1508, 1512 n.8 (9th Cir. 1994). The Ninth Circuit has not specified how much harm is
required, beyond stating that a definitive threat of future harm is required, not mere specldati

First, the Court finds that Plaintiffs have demonstrated a definitive threat of harm base
the BiOps, which concluded that the forest plans would likely have an adverse impact on listg
species. Although Defendants argue that harmegplecies as a whole is required, Ninth Circuif
case law does not support this propositiblumane Society v. Guiterreencerned a TRO to

prevent the federal defendants from lethally taking California sea lions under the Marine Man

Protection Act; it did not concern irreparable harm under the ESA. 527 F.3d 788, 790 (9th Cir.

2008). Instead, the court found that although California sea lions were not listed under the E
the lethal take affected a tiny percent of the sea lion popufattba,lethal taking of the California
sea lions is, by definition, irreparableld. The court then balanced this harm with the sea lion’g
expected consumption of between 212 to 2,094 ESA-listed salmonids to find that the impact
salmonids was not an irreparable harm to the federal defendants that would tip the balance g

in favor of the federal defendanthd.

Defendants’ remaining cases are district coprhions, two of which found that the pIaintiT
I

failed to demonstrate irreparable injury because the affected species were not impact&kat alf.

Native Ecosystems Council v. U.S. Forest S&lw. 4:11-cv-212-CWD, 2011 U.S. Dist. LEXIS
102089, at *24 (D. ldaho Sept. 9, 2011) (finding no likelihood of irreparable injury to the lynx
because lynx did not exist in the Project arday; Envtl. Def. Ctr. v. U.S. Army Corps of Eng’rs
No. CV 10-1129-AC, 2011 U.S. Dist. LEXIS 105328,*59 (D. Or. Sept. 19, 2011) (finding no
likelihood of irreparable injury where mining activities were expected to have minor impact or
environment, and an agency biologist had found that “no SONCC coho salmon will be harme|

time of extraction.”).

® The federal defendants had proposed taking up to 85 California sea lions. As the
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California sea lion population was estimated at 238,000 in 2007, the proposed take would haye

impacted .0357% of the species as a wh8leeNAT’L MARINE FISHERIESSERV., FINAL
ENVIRONMENTAL ASSESSMENTREDUCING THEIMPACT OFAT-RISK SALMON AND STEELHEAD BY
CALIFORNIA SEA LIONS IN THEAREA DOWNSTREAM OFBONNEVILLE DAM ON THE COLUMBIA RIVER,
OREGON ANDWASHINGTON 3-5 (2008) available athttp://www.nwr.noaa.gov/Marine-
Mammals/Seals-and-Sea-Lions/Sec-120-Authority.cfm.
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In the instant case, Defendants’ BiOps found that the forest plans would likely adverse

ly

affect listed species. Summary Judgment at 5. Such effects included “the crushing of animals,

invasion of non-native species[,] and harmful vegetation clearing.” Summary Judgment at 5.
Defendants’ responses to the information requests indicates that these harms are not specul
have actually occurred. For example, three toads were crushed by vehicles in 2006, and 41
sticklebacks were found dead in a blocking net being used to exclude sticklebacks from a wg
in 2011. Docket No. 71 § 10; Docket No. 71-5 at 2. Additionally, many of the species that wi
affected by the forest plans have small populatidre. example, Plaintiffs argue that steelhead
trout in the Los Padres and Cleveland National Forests “are perilously endangered, with less
500 adults estimated in each of the two remaining populations.” Opp. at 14. Because the ex
harm to ESA-listed species is definitive, rather than speculative, and many of the species ha
populations that will likely suffer adverse imp&am any taking, Plaintiffs have demonstrated
requisite irreparable injury.

Second, the Court finds that Defendants’ failure to issue an ITS is a substantial proce(

Ative
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violation of the ESA that itself justifies an injunction. The Ninth Circuit has repeatedly found that

the purpose of consultation under the ESA is to prevent future substantive violations of the E
such that “[i]rreparable damage is presumed to flow from a failure properly to evaluate the
environmental impact of a major federal actioffiomas v. Peterspid53 F.2d 754, 764 (9th Cir.
1985). Otherwise, “[i]f a project is allowed pooceed without substantial compliance with those

procedural requirements, there can be no assurance that a violation of the ESA’s substantivg

SA,

provisions will not result.”ld. Thus, pending completion of the agency’s compliance with Sectjon

7's consultation requirements, “[tlhe remedy for a substantial procedural violation of the ESA
violation that is not technical or de minimis —shtherefore be an injunction of the project pendi
compliance with the ESA.Wash. Toxics Coal. v. ERA13 F.3d 1024, 1034 (2005). The Ninth

Circuit has continued to apply this rule aff@mterandMonsanto E.g, W. Watersheds Project v.
Kraayenbrink 632 F.3d 472, 500 (9th Cir. 2011) (citidpsh. Toxics Coain affirming the district
court’s issuance of a permanent injunctia®e also Wild Fish Conservancy v. Salag&8 F.3d

513, 532 (9th Cir. 2010) (remanding to the district court to grant injunctive relief where the

—a
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defendant failed to comply with its procedural obligations under the ESA without requiring
irreparable injury).

In the instant case, the BiOps found that the Forest Plans were likely to result in adver
impacts to ESA-listed species. Summary Judgment at 5. Although Defendants are correct if
that Section 7 permits federal agencies to take actions that may result in the “take” of individy
animals, Section 7 does not operate in a vacuum. Section 9 prohibipalinittedakings,
regardless of whether they jeopardize the existence of the species. 16 U.S.C. § 1538. With
satisfying the procedural requirements of Qeti, including the issuance of an ITS, Defendantg
take of an individual animal would be a substantive violation of Section 9.

Accordingly, the Court finds that irreparable harm is likely, and that an injunction is
warranted to prevent future harm to the species and to ensure compliance with the ESA’s prq
requirements. Compliance with the ESA’s procedural requirements is necessary to prevent
substantive violations of the ESA.

b. Inadequate Remedy at Law

The Ninth Circuit has explained that “[e]nvironmental injury, by its nature, can seldom
adequately remedied by money damagé&zal. ex rel. Lockyer575 F.3d at 102@r. Natural
Desert Ass’'n v. TidwelR010 U.S. Dist. LEXIS 137612, at *12. In this case, the harm to the

environment includes the taking of individual animals, invasion of non-native species, and hjmﬁ
I

vegetation clearing. Summary Judgment at 5. Because it is prohibitively difficult or impossi
reverse such harms with money, the Court findstthatfactor weighs in favor of issuing injunctiv
relief.

C. Balance of Hardships

The Ninth Circuit has found that “Congress had decided that under the ESA, the balar
hardships always tips sharply in favor of the endangered or threatened sp@tash.’Toxics Coal
413 F.3d at 1035yat’| Wildlife Fed’'n, 422 F.3d at 796ee also TVA v. Hjl437 U.S. 153, 184
(1978) (“The plain intent of Congress in enactirigg[ESA] was to halt and reverse the trend tow
species extinction, whatever the cost.”). “Accordyngthen a plaintiff establishes a violation of t

ESA, together with irreparable harm, an injunction is generally required to effectuate the purg
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the ESA.” Nw. Envtl. Def. Ctr.2011 U.S. Dist. LEXIS 105323, at *22. As Defendants do not ¢

te

any competing harms, the Court finds that this factor weights in favor of issuing injunctive relief.

d. Public Interest
The Ninth Circuit requires that the Court recognize “the well-established public interes
preserving nature and avoiding irreparable environmental injuxllidnce for the Wild Rockies v.
Cottrell, 632 F.3d 1127, 1138 (9th Cir. 2011). Except for the fire suppression order, discussg

below, Defendants do not cite any harms to the public interest that the Court should balance

[ in

d
with

public’s interest in preserving endangered and threatened species. Accordingly, the Court fipds 1

this factor weighs generally in favor of issuing injunctive relief.

2. Specific Injunctive Relief

Next, the Court examines the specific injunctive relief being challenged by Defendants
its general injunctive relief findings in mind.

First, Defendants challenge the steelhead monitoring and tracking program. The Cou
that irreparable harm to the steelhead is likely in the absence of the program. The steelhead
small population, and there is a definitive threat of taking. Opp. at 7 n.3 (citing NMFS’s 2005
BiOp) (“Adverse to steelhead ‘may involve altering instream and riparian habitat; impeding p4
conditions; increasing sedimentation and turbidity; reducing the quantity and quality of spawr]
and rearing areas; and harming, harassing, injuaing killing steelhead.”). Despite the BiOp’s
finding that adverse effects to the steelhead was likely, Defendants failed to issue an ITS. S
Judgment at 5.

The Court finds that the steelhead monitoring and tracking program is necessary to pr
irreparable harm to the species by ensuring that adverse impact to the steelhead will not rise
level of jeopardy. The purpose of an ITS is not limited to protecting the agency from violating
Section 9; the ITS permits a take while providing protections to listed species to ensure that 4
impacts are minimized. 16 U.S.C. 8 1536(b)(4). Thus, the ITS must also include a level of tg
that if take exceeds that permitted by the ITS, the action agency is required to reinitiate cons
Or. Natural Res. Coungi76 F.3d at 1038-41 (invalidating an ITS that did not trigger reinitiatig

of consultation). To ensure that this level of take is not exceeded, an adequate monitoring pf
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is required.Wild Fish Conservanys28 F.3d at 531. In requiring a monitoring and tracking
program for the steelhead, the Court requires protections that the species would have been §
but for Defendants’ failure to issue an ITS with the original 2005 BiOps.

Second, Defendants challenge the report on the state of suction dredge mining in the
Gabriel River and its effect on the Santa Ana Sucker. The Court finds that the report is not tg
to the ESA violation at issue, as the report is not necessary to prevent the harm that is likely
from Defendants’ failure to prepare an ITS. While Plaintiffs argue that suction dredge mining
increasing at the time of remedy briefing in 2009, Plaintiffs do not demonstrate that suction d
mining is ongoing or presents a current threat to the species. Instead, suction dredge mining
currently banned by the state of California. Reply at 12. Furthermore, Plaintiffs fail to demorj
how a report on suction dredge mining is necessary to prevent irreparable harm, as there is |
indication that a report is likely to affect thtate’s decisions regarding suction dredge mining.
Defendants also state that they are working with the state to end all suction dredge mining in
Gabriel River, regardless of the report. Regilyt2. Thus, because Plaintiffs have failed to
demonstrate that a report on the state of suction dredge mining is necessary to prevent irrep
harm to the Santa Ana Sucker, the Court strikes this term from the injunction.

Finally, Defendants challenge the fire suppression order. The Court finds that the fire

suppression order is necessary to prevent irreparable harm to listed species, as the 2005 Big

Opinion recognized the effect of fire suppressiaivaes—such as the construction of firelines with

bulldozers, the use of chemical fire retardants, and the establishment of fire camps—on listed

The Court clarifies, however, that the Court’s Order does not prevent Defendants from engag

\ffor
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fire suppression activities. The Order is simply a qualifier, which requires that when Defendants

engage in fire suppression activities, that they make an effort to ensure that reasonably nece
protection of habitat and listed species is exercised.
The Court thus declines to modify the injunctive relief as to the steelhead monitoring

program and the fire suppression order. The Gaellirstrike the requirement that Defendants rep

on the state of suction dredge mining in the San Gabriel River and its effect on the Santa Ang

Sucker.
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. CONCLUSION

For the reasons stated above, the CGRANTS in PART Defendants’ motion for

reconsideration. First, the Court finds that Deferisidlave satisfied the information requests in Part
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A of the Order. Second, the Court strikes from Part B the detailed instructions as to the ITS Tnd |
injunctive relief term requiring a report on the status of suction dredge mining in the San Gab
River. The CourDENIES Defendants’ motion for reconsideration as to the Order’s issuance ¢f

interim injunctive relief regarding the steelhead monitoring program and the fire suppression

This order disposes of Docket No. 78.

IT 1S SO ORDERED.

Dated: December 28, 2011

EDWARD M. CHEN

United States District Judge
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