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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
MARLON PAGTAKHAN, No. C 08-2188 Sl (pr)
Plaintiff, ORDER GRANTING SUMMARY
JUDGMENT FOR COUNTY
V. DEFENDANTS
ROLAND ALEXANDER,; et al., (Docket # 58)
Defendants. /
INTRODUCTION
Plaintiff filed apro secivil rights action under 42 U.S.C. § 1983 and 42 U.S.C. § 1

claiming among other things, violations of his civil rights stemming from a prosecution &
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out of his alleged stalking of persons connected to a wrestling school in which he had gnrol

The court stayed the action pending resolution of the criminal charges. Three years |

ter

charges were dismissed, and the stay was lifddintiff then filed a 108-page first amended

complaint with more than 40 causes of action against 35 defendants, and later filed a
amendment. The Court dismissed some of the defendants, and ordered service

defendants. The County Defendants have moved for summary judgment on the ground
the claims against them are barred by the priasipf res judicata and (2) they have immun
Plaintiff first responded with a cursory opposition brief which attempted to simultang
oppose five separate motions by different defendants. The court permitted plaintiff to file
written oppositions to the motions pending agalms. Plaintiff filed short opposition brief
to the several motions, including an opposition to the County Defendants' motion, but su

no evidence.
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BACKGROUND

A. Overview of Plaintiff's Action

The following is a summary of the factual allegations made in plaintiff's first ame
complaint: Pagtakhan wanted to be a professional wrestler, so he signed up for a car
All Pro Wrestling School in Hayward. The people who operated and took part in the wr
camp made statements and did other things that allegedly violated his state and fede
from about July 2006 until August 2007. He wanted to drop out of the program (or the 4
Wrestling operators wanted him to leave it), and a disagreement arose as to whethe
owed a refund or he owed further monies for the program. Docket # 32, First An
Complaint (hereinafter "FAC"), p. 29. After Pagtakhan dropped out of the program, the

Wrestling people conspired to have him falselgrged and arrested for a crime. FAC at
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On August 11, 2007, Pagtakhan was arrested in the parking lot across the street from thie Al

Wrestling gym in Hayward, after having been tlitbere under a ruse that he would recei
partial refund from the wrestling camp. at 48. He was arrested at gunpoint by Burlings
police inspector Chuck Witt, who had been stigating him for months and conspiring w
the All Pro Wrestling people to falsely arrest hitd. at 48-49. Two Hayward police office
assisted in the arresld. at 49. Pagtakhan thereafter was prosecuted and falsely impris
Pagtakhan wanted a speedy trial, but his attodeelared a doubt as to his competency an(
judge suspended the criminal proceedings to deal with the competency Idsaées.7. After
Pagtakhan's arrest, the police searched his lamthaseized two computers. They later se
some model martial arts weaponsl. at 66. Doctors "falsified and fabricated reports,"
misdiagnosed Pagtakhan as delusional and incompédeat.9. Pagtakhan was transferreq
Napa State Hospital and remained there for more than three years. Doctors at the hosj
negligent in their examinations and diagnoses of Honat 12. Conservatorhip proceedin
were instituted against him but were unsuccessful. On October 27, 2011, a jury found
did not have a mental iliness and was competent for kdaht 9-10. The criminal charges we
dismissed on June 14, 2012l at 6.

This Court dismissed the claims against the Wrestling Defendants as time-barred.
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# 38. The Court allowed service on some of the defendants, including among others:
Webb, Donald Weiher, and Lisa Mancini (the “nidrA. defendants”), as well as James P. F
Elizabeth Hill, Melissa McKowan, Jane Doe Feldman, Stephen Wagstaffe and the Sa
County District Attorney’s Office (the “D.A. defendants”). Docket # 39. The non-

defendants and the D.A. defendants are collectively referred to as the County Defend:

B. Claims Against The County Defendants

1. Claim Against the Non-D.A. Defendants For Malicious Prosecution

hris
0X,
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D.A

ANt{S

Causes of action (B) and (C) in the first amended complaint are for "Maliciot

Prosecution As To Conservatorship Proceedings," with citations to 42 U.S.C. § 19
§1985(2) and § 1985(3peeFAC at 9. The defendants listed for these causes of action in
the D.A. defendants and the non-D.A. defendalts.

Pagtakhan's first amended complaint alleges that defendant Lisa Mancini was 4
guardian, and that she, Donald Weiher, and Christina Webb worked at the San Mate
Guardian's Office. FAC at 4-5. (Donald Weiher was the appointed temporary conserva
Christine Webb signed the petition seeking to establish the conservatosg#@pAC at 9;
Docket # 58-3 at 53.) Pagtakhan alleges that assistant district attorney McKowan
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defender Hove and Webb "conspired and acted to have Pagtakhan further committed

conservatorship”; that Dr. Leifer provided McKowan and Webb with a false r
misdiagnosing Pagtakhan as delusional, incompetent and a danger to the community;
Dr. Leifer gave false testimony during the conservatorship trial. FAC at 9; Docket # 37
20. "On 10/27/2011, Webb, Weiher (appointed temporary conservator) and Mancini ¢
trial by a 12 to 0 unanimous decisionP& case no. 120759." FAC at 9. According
Pagtakhan, the jury at the conservatorship trial determined that he did not have a mentad
was competent for trial, and was not a danger to the commuditst 10. He further allege
that "Webb purposefully performed a biased investigation into Pagtakhan's case as tl
overwhelming evidence that he was unlawfully committed in the first place. Weihe

Mancini were negligent of that fact." FACHL. He further alleges that the Public Guardij
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Office failed to supervise Webb and to properly investigate his case, resulting in the m:
prosecution of the conservatorship proceedings againstidim.

The court earlier dismissed the malicious prosecution claims against the D.A. defq
for prosecuting the criminal case against PagtakBaeDocket # 39 at 5. After plaintiff fileq
an amendment that attempted to cure deficiencies in his conspiracy pleagiDgcket # 35
and # 37), the court dismissed the allegatioasatiempted to hold persons liable based on
involvement in conspiraciesSeeDocket # 39 at 7. The disssal of the conspiracy-bass
claims means that no claim is stated under 42 U.S.C. § 1985(2) or (3), as those sul

provide causes of actions for certain conspiracies.

2. Claims Against The D.A. Defendants

The causes of action remaining against the D.A. Defendants are for defamation, i
of privacy by false light, and libelSeeFAC at 81-89. The defendants listed for these cay
of action include San Mateo County District Attorney James Wagstaffe, former San
County District Attorney James P. Fox, deputy district attorney Jane Doe Feldman,
deputy district attorney Elizabeth M. Hill, deputy district attorney Melissa R. McKowan, at
San Mateo County District Attorney's Offic&eeFAC at 4, 81-89.

Pagtakhan alleges that memh#ithe District Attorney'stice made false press releas

FAC at 82. District Attorney Wagstaffe allegedly defamed him by distributing libelous

! The defamation cause of action was pled aause of action for "civil conspiracy
defame the plalntlff,"_C|t|n%42 U.S.C. § 1985(2) and (3). As mentioned earlier, the co
dismissed the conspiracy-based allegatisasPocket # 39 at 5, 7, so that all that remain
a cause of action for defamation.

The court also has dismissed the malicious prosecution claims against th
DefendantsSeeid. at 5. The claims against the D.A. defendants that are based
ﬁrosecutlon of the conservatorship proceeding must be dismissed because the D.A. de

ave absolute prosecutorial immunity against such claims just as they do against clain
on the prosecution of the criminal case. Whethe government attorney is representing
ﬁlaln_tl or the defendant, or is conducting &ilctrial, criminal prosecution or an agen

earing, absolute immunity is necessary to agbatdie or she can perform his or her resped
functions without harassment or intimidati®ee Fry v. Melaragn®39 F.2d 832, 837 (9th Ci
1991). The "reasons supporting the doctrine of absolute immunity apply with equ
regardless of the nature of the underlying actidd."”
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releases and conferring with thaily JournalandSan Francisco Examineewspapers. FA(
at 10. The District Attorney's Office "has been negligent of its employees' unlawful prag
Id. Wagstaffe spoke with Michelle Durand of haily Journal and slandered Pagtakhan &
"leaked information in which falsehood was disclosed and then printed in (libel) 'The
Journal' on 08/15/2007." FAC at 83. The articles were amended and repeated (
occasions in 2007 and 2008d. at 84-85. Hill and Wagstaffe allegedly leaked false
prejudicial information to the media to impair Pagtakhan's right to a fair tichlat 87.
Pagtakhan alleges that deputy district attorneys Hill and McKowan falsely pros
him. Deputy district attorney Hill "compiled a completely fraudulent, irrational, slanderod
scientifically impossible criminal complaint” in San Mateo County Superior Court wit
malicious intent to force him taccept a plea bargain. FAC at 73; Docket # 37 at 15.
overcharging of Pagtakhan in the criminal case was "prima facie evidence" of the consp
defame him. FAC at 75, 80. The overcharged case was publicized several times in 2
2008, and Pagtakhan was humiliated by that publi¢dyat 81; Docket # 37 at 15.
Pagtakhan also alleges that the D.A. defatedleommitted an invasion of privacy by fa
light and libeled him in their actions dissenting the information as described above. FA(

88-89.

C. The Earlier State Court Action

Pagtakhan filed a separate action in San M&teunty Superior Court that is agait
many of the same defendants and alleges mang @ltime claims as in this federal civil rig
action. On August 17, 2009, Pagtakhan v. Roland Alexander, et, @an Mateo Count
Superior Court No. CIV479102, Pagtakhan filggt@a sefirst amended complaint for damag
under 42 U.S.C. § 1983, 42 U.S.C. § 1985, and state law claims for personal injury,

negligence, intentional tort, premises liability, fraud and breach of contract. The defe
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included several of the D.A. Defendants, iJames P. Fox, Stephen Wagstaffe, and Elizapett

Hill.

The allegations against the D.A. defendante@state court action are the same as i
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federal court action; indeed, these portions of the federal pleading appear to have been

cut

pasted from the state court pleadings. The defamation claims at pages 83-84 of the fedéral

first amended complaint are found at page 72-76 of the state court first amended cqmpl

(Docket # 34-7 at 16-20). The invasion of privacyl libel claims at pages 89-90 of the fedéral

court first amended complaint are found at pages 76-77 of the state court first amen

complaint (Docket # 34-7 at 20-21)he only notable difference is that the federal plea

alleges a larger time frame for damages to plaintiff because it was filed three years after

Hing
the

court pleading. Plaintiff does not allege differants or omissions by defendants in the federal

action, but only that the same information provided in 2007-2008 was repeated by third pat

in later news publications.

Pagtakhan lost in state court. The DD%fendants demurred to all causes of actiof on

the grounds that, among other things, they had absolute prosecutorial immunity from the sui

their actions conducted in furtherance atiating and prosecuting theriminal case. See

Docket # 58-3 at 3-10. The San Mateo County Superior Court sustained the demurrer w

th e

to amend, explaining that the causes of action against the prosecutors (i.e., the causeq of

for false prosecution, defamation, conspiracy and negligence) failed to state a cause 0f a

because the prosecutors were immune under California Government Code § 821.6. Dodket

3 at 15. The San Mateo County Superior Cowhtgd plaintiff "leave to amend to allege gny

facts that might give rise to an exception from the statutory immundy.Plaintiff did not file
a second amended complaiSedd. at 18. Accordingly, the San Mateo County Superior C
dismissed the D.A. defendanon January 19, 2011 because there were "no other rem

allegations against these Defendantdd. at 20. Plaintiff appealed the dismissal to

purt
sUall

the

California Court of Appealld. at 24-26. The California Court of Appeal dismissed the appec

after Pagtakhan failed to file his appellate brief. at 28.

D. The Conservatorship Action

An ex partepetition to establish a temporary conservatorship over Pagtakhan

California Welfare & Institutions Code § 5008(h)(1)(B) was signed by defendant Ch
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Webb on or about May 20, 2011. Docket #3%8t 30-31. The San Mateo County Supefior
Courtissued an order on May 20, 2011 appogié temporary conservator over Pagtakhdn
at 50.

A petition to establish conservatorship over Pagtakhan was signed by defendant Ghris
Webb on or about May 24, 2011 and filed on May 25, 2011 in the San Mateo County Supe
Court. Id. at 53-54. An amended petition was filed on August 3, 20d.1at 59. Pagtakhan
demanded a jury trialg. at 57, and eventually a trial was held starting on October 25, 2011,
at 70. The jury returned a verdict against conservator§epd. at 73-74.

The verdict form in the conservatorship proceedings stated: "We, the jury in the gbo
entitled action, by at least a minimum of nine (9) of the jury members, find MARLLOI
PAGTAKHAN: (1) does not have a mental disorder, (2) is able to understand the nature|anc
purpose of the proceedings taken against him and to assist counsel in the conduct of hig de
in a rational manner, OR (3) does not remain dangerddsdt 74. That same verdict form
shows that the People had the burden of proof on all the issues, including to "proveg wi
preponderance of the evidence that as a result of a mental disorder [Pagtakhan] is Unat
understand the nature and purpose of the proceedings taken against him or to assist gour
the conduct of his defense in a rational manner," and to "prove beyond a reasonable dpub
[he] suffers a mental disorder, and that as a result of a mental disorder, [he] contihue

represent a substantial danger or physical harm to othel$."

2Contrary to Pagtakhan's oft-repeated assethat the verdict shows that he is not and
never was incompetent, the verdict does not establish competence. First, the verdict dic
make any sort of retrospective finding: the verdict was based on the facts as they exjiste
October 27, 2011 and not as they existed in earlier years. In fact, the verdict form instrugctec
jury that the court had taken judicial notice that Pagtakhan "has been found ment:
Incompetent.” Docket # 58-3 @. Second, the verdict was in the disjunctive — i.e., the{jury
only had to find one of threeadts, not all three facts, to render a verdict against :
conservatorship. For example, the jury could have returned a verdict against conservatol
upon finding that Pagtakhan did not have a mental disorder even though he remained dgnge
or the jury could have found that he did have a mental disorder but didn't remain danger
Third, the verdict found that the People failed to meet their burden of proof beyond a reason
doubt, rather than that Pagtakhan had met any burden of proof. The verdict thus did not ¢
conclusively establish competence as of October 2011.
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LEGAL STANDARD FOR SUMMARY JUDGMENT

Summary judgment is proper where the pleadings, discovery and affidavits shg

there is "no genuine dispute as to any matéa@land the movant is entitled to judgment 3
matter of law." Fed. R. Civ. P. 56(a). A court will grant summary judgment “against a

who fails to make a showing sufficient to establish the existence of an element essentia
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party’s case, and on which that party will bear lurden of proof at trial . . . since a complete

failure of proof concerning an essential element of the nonmoving party’s case nec
renders all other facts immaterialCelotex Corp. v. Catretd77 U.S. 317, 322-23 (1986).

fact is material if it might affect the outcoroéthe lawsuit under governing law, and a disf
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about such a material fact is genuine “if the evidence is such that a reasonable jury could re

a verdict for the nonmoving partyAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986

Generally, when a party challenges the merits of the opponent's claim, the movin

).
g p:

bears the initial burden of identifying those portions of the record which demonstrate the abse

of a genuine issue of material fact. The burden then shifts to the nonmoving party to "go
the pleadings, and by his own affidavits, orthg ‘depositions, answers to interrogatories
admissions on file," designate 'specific fasttewing that there is a genuine issue for tri

Celotex 477 U.S. at 324 (citations omitted).

bey
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1 _"I

The court's function on a summary judgment motion is not to make credjbili

determinations or weigh conflicting evidence with respect to a disputed materidl.fActElec
Serv. v. Pacific Elec. Contractors Ass309 F.2d 626, 630 (9th Cir. 1987). The evidence 1
be viewed in the light most favorable to the nonmoving party, and the inferences to be

from the facts must be viewed in a light most favorable to the nonmoving gadyidat 631.
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DISCUSSION
A. Plaintiff Cannot Relitigate His Claims Against The D.A. Defendants

Under the doctrine of res judicata (also known as the claim preclusion doctrine),
judgment on the merits of an action precludes the parties or their privies from relitigating
that were or could have been raised in that action. . . . Under collateral estoppel (also K
the issue preclusion doctrine), once a court has decided an issue of fact or law necess
judgment, that decision may preclude relitigatodrine issue in a sudn a different cause ¢
action involving a party to the first caseAllen v. McCurry 449 U.S. 90, 94 (1980). R

judicata bars not only every claim that was raised in state court but also bars the ass

afi

ISS
nov
ary
pf

1%

S

Pric

every legal theory or ground for recovery thaghtihave been raised in support of the granting

of the desired relief. A plaintiff cannot avoid the bar of claim preclusion merely by all
conduct by the defendant not alleged in the prior action, or by pleading a new legal Se
McClain v. Apodaca793 F.2d 1031, 1034 (9th Cir. 1986)nith v. City of Chicag@20 F.2d
916, 920 (7th Cir. 1987) (claim preclusion applied where single core of operative facts
basis of both lawsuits and plaintiff neglectedaise § 1983 claim until years after it occur

and not until adverse judgment was rendered on cause of action for employment discrim

Under the Federal Full Faith and Credit 8tet 28 U.S.C. § 1738, "a federal court r;]ust

give to a state-court judgment the same preclusive effect as would be given that judgm
the law of the State in which the judgment was rendertigia v. Warren City School Dis
Bd. of Educ.465 U.S. 75, 81 (1984). In California, a final judgment in state court "'prec

further proceedings if they are based on the same cause of a8iodheim v. Cry584 F.3d

1262, 1268 (9th Cir. 2009) (quotimgaldonado v. Harris370 F.3d 945, 951 (9th Cir. 2004)).

Under California's primary rights theory, “a cause of action is (1) a primary right posses
the plaintiff, (2) a corresponding primary duty devolving upon the defendant, and (3) 3
done by the defendant which consists in a breach of such primary right andlduggitation
omitted). If this cause of action test is satisfied, then the same primary right is at stake
in the later suit the plaintiff pleads different thies of recovery, seeks different forms of rel

and/or adds new facts supporting recovedy. Thus, a civil rights action under § 1983 mayj
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dismissed as barred by res judicata if a prior California state court judgment rendered
judgment on the merits in favor of a defendé@de Takahashi v. Bd. of Truste&’3 F.2d 848
850-51 (9th Cir. 1986) (citinglater v. Blackwoadl5 Cal. 3d 791, 795 (Cal. 1976)). Evenn
defendants may be protected by res judicateelf @re in privity with the defendants from t
original action.See Church of New Song v. Establishment of Religion on Taxpayers’ Mq
the Fed. Bureau of Prison620 F.2d 648, 654 (7th ICi1980) (quotingsunshine Coal Co.

Adkinsg 310 U.S. 381, 402-03 (1940) (“There is privity between officers of the same govel
so that a judgment in a suit between a panty a representative of thénited States is re
judicata in relitigation of the same issue between that party and another officer
government.”))see alsdoeken v. Philip Morris USA, Inc48 Cal. 4th 788, 797 (Cal. 201
(under California law, res judicata bars not only a party but also one in privity with a party

prior litigation).
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The D.A. defendants (with the exceptiotMdKowan and Feldman, who were not parfies

to the state action) have already prevailed against plaintiff in state court with a sug
demurrer to causes of action for false prosecution, conspiracy to defame plaintiff, consp
deprive plaintiff of civil rights, and general riggence. Docket # 58-3 at 14-18. The trial cg
dismissed the action and the court of appeals dismissed his ajgpaaRk8. A judgment mad
after sustaining a demurrer is a judgment on thatsnand will “be a bar to subsequent act
alleging the same factsKeidatz v. Albany39 Cal. 2d 826, 828 (Cal. 1952). The state c
judgment also bars the causes of action against assistant district attorneys McKow
Feldman because they are in privity with the original D.A. defendants, even though the
not named in the state court action. Henaoerglinas been a final judgment on plaintiff's st
action against the D.A. defendants for the purposes of res judicata. Plaintiff's federal
against the D.A. defendants allege the same factual background, and contain the same

action for defamation, invasion of privacy, and libel, as his state court dlaifhsis, unde

* As stated in the background section, while plaintiff's federal pleading alleges
frame up until 2012 for his claims against the D.A. defendants, the claims are based on
acts as the state claims, but include a latgee frame to account for third party ne
organizations publishing subsequent updates to plaintiff's story.
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California’s primary rights theory, plaintiff idlaging the same cause of action as was alrg

decided in the state court. Giving the fulithaand credit due the state court proceedil

pad

Ngs,

plaintiff's claims against the D.A. defendants are barred by res judicata. In addition, Heca

the claims against the individual D.A. defendzarte barred, the claims made against the D

office also are barred.

B. The D.A. Defendants And Non-D.A. Defendants Are Immtine

California Government Code section 821.6 provides: “A public employee is not lial

injury caused by his instituting or prosecuting any judicial or administrative proceeding

the scope of his employment, even if he acts maliciously and without probable ¢

“California courts construe this provision broadly ‘in furtherance of its purpose to protect
employees in the performance of their prosecutorial duties from the threat of harassment
civil suits.” Ciampi v. City of Palo Alto790 F. Supp. 2d 1077, 1108-09 (N.D. Cal. 20
(quotingGillan v. City of San Marinal47 Cal. App. 4th 1033, 1048 (Cal. Ct. App. 2007)).
statute applies not only to prosecutorial dutiesatsd to “[aJcts undertaken in the course of
investigation, including press releases reporting the progress or results of the investiga
. Gillan, 147 Cal. App. 4th at 104&appuccio Inc. v. Harmqr208 Cal. App. 3d 1496, 15(
(Cal. Ct. App.1989) (statements to the press about a criminal proceeding are wit
prosecution process and covered by 8§ 821.6). “Immunity under Government Code secti

is not limited to claims for malicious prosecution, but also extends to other causes of
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arising from conduct protected under the statute, including defamation and intentional inflict

of emotional distress.Gillan, 147 Cal. App. 4th at 1048ge, e.g., idprosecutor had § 821
immunity against claims for defamation and intentional infliction of emotional distress ba
his statements in press release after plaintiff was detained by plig@mn v. Flippo 74 Cal.
App. 4th 1280, 1292 (Cal. Ct. App. 1999) (prosecutor had § 821.6 immunity for allg

*Because defendants are immune from claims brought by plaintiff, they are also i
from claims brought by the derivative plaintiffs which allege the same foundational fact
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defamatory statements in his press releasetatd he would not prosecute although therg

been minor violations of the lawyl. at 1292-93 ("the test of immunity is not the timing of

ha

the

publication but whether there is a causal relationship between the publication gnd

prosecution process. If the making and publication of the statements were part of the
they were protected by the immunity in section 821 68ppuccio 208 Cal. App. 3d at 150
(investigating officer had 8 821.6 immunity for allegedly libelous post-conviction p
announcement that exaggerated the facts of the crime leading to plaintiff's conviction)

Even if the claims against the D.A. defendants are not barred by res judica
prosecutors are shielded from prosecution by section 821.6, as has already been decic
state court. Docket # 58-3, Ex. B. The immunity statute covers a wide range of
performed within the scope of employment, including giving press reléase£appuccj@08
Cal. App. 3d at 1500. Plaintiff's claims for defamation, libel, and invasion of privacy all
from members of the D.A.’s office talking to reporters about the criminal proceedings 4

Pagtakhan. Because section 821.6 is interpreted to cover interactions with the press t
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within the scope of employment, the D.Afaledants have immunity from the claims against

them.

The non-D.A. defendants are employees of the San Mateo County Public Gug
Office, and as government employees they also have immunity under section 82
performing duties within the scope of their employment. Plaintiff’'s claims against the nor
defendants are based on the prosecution of the conservatorship proceedings. FAC
Docket # 58-3, Ex. |. Section 821.6 applies because those actions were taken within ti
of the non-D.A. defendants’ employment as emeé&syof the Public Guardian’s Office. Th

the non-D.A. defendants have immunity against the malicious prosecution claims again
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For the foregoing reasons, the County Defendants' motion for summary judgn

GRANTED. (Docket# 58.) The County Defendants are entitled to judgment as a matte

CONCLUSION

on plaintiffs' first amended complaint.

IT IS SO ORDERED.
Dated: November 21, 2013

Dustn Ml

~ SUSANILLSTON
United States District Judge
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