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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

STEVEN AMES BROWN, No. 08-cv-02348 JSW (NC)
Plaintiff, REPORT AND
RECOMMENDATION ON
V. MOTIONS FOR DEFAULT
JUDGMENT
ANDREW B. STROUD, an individual, and
dba STROUD PRODUCTIONS AND Re: Dkt. Nos. 522, 529, 530

ENTERPRISES, INC.,
Defendants
AND COUNTER AND REPLY CLAIMS

This action is one of fourases pending before t@eurt involving disputes
regarding the ownership rights to recordibgshe late jazz singer Nina Simone. This

case was brought by Steven AsnBrown, who was Nina Simone’s counsel, claiming a

ownership interest in some of her recordjraggainst Nina Simone’s former husband and

manager, Andrew B. Stroud and Stroud Praidns and Enterprises, Inc. (“SPE”). The

Simone Estate and Sony Music Entertainn{&dny Music”) were brought into the case
by way of counterclaims. Aftehe District Court sanctiongtle Stroud parties by enterir
default against them, Brown, the Simone Estand Sony Music filed motions for defau
judgment that were referred for report adommendation to the undersigned Magistra

Judge. The undersigned RECOMMENDS te bistrict Court taGRANT IN PART AND
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MOTIONS FOR DEFAULT JUDGMENT
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DENY IN PART the motiongor default judgment.
I. BACKGROUND

A. The Parties and the Facts Allged in the Underlying Dispute

1. Brown’s Amended Complaint

In the operative conaint, Brown alleges that he was an attorney for Eunice K.
Stroud, who was professionally known as N8wmmone, in two prior actions before this
Court: Simone v. San Juan Music Groip. 94-cv-1288 TEH an8limone v. SehoyiNo.
95-cv-3590 CAL (together the “prior actions”). Dkt. No. 35 at Phe prior actions
resulted in final judgments and permani@junctions against various defendants
pertaining to approximately 104 sound reaogd authored by Simone (collectively the

“masters”). Id. Brown alleges that, pursuantttese final judgments and permanent

injunctions, along with a seried written conveyances, Nirtsimone acquired all rights to

the masters that she did not already oveh. Brown further alleges that he obtained a 40%

ownership interest in the masters pursuaiat Witten contract with Nina Simone made on

July 30, 1990.1d. The various defendants in the pramtions claimed an interest in 52 g

the masters (the “disputed masters”) basednains of title thapurportedly bgan with

Andrew B. Stroud and/or SPELd. At the time the injunctions were entered, the variolis
defendants were selling copies of the dispmedters under agreements with Andrew B.

Stroud and/or SPE & entitled Andrew B. Stroud and/8PE to a portion of the revenue|

Id. Brown alleges that Andrew B. StrouddaSPE had notice no later than 2000 of the

—h

permanent injunctions enteredthre prior actions and the applicability of the injunctions to

them as persons conspigi with defendantsld.
Brown alleges that the song “Just in Timefiich was first fixed prior to February

15, 1972, was one of the disputed mast&sat 3, 5. In February 2004, Brown and the

L Unless otherwise indicated, all references to dawletbers in this order are to the docket in this

case Brown v.Stroug.
2 According to the complaint, SPE was dissolired981, and since théitme, Andrew B. Stroud
has been doing business under the fictitious name &PE.
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Simone Estate licensed “Just in Time” t@e in the soundtrack of the motion picture
“Before Sunset.”ld. at 3. The closing credits of “Before Sunset” listed Brown and the
Simone Estate as the licensof “Just in Time.”ld. On June 16, 2004, counsel for

Andrew B. Stroud and SPE senletter to Castle Rock Entertainment, Inc., Warner Bros.

Entertainment, Inc. and Warnkrdependent Pictures, Inc. claiming that Andrew B. Stroud

and SPE owned “Just in Time” and that thelusion of the recording in “Before Sunset”

—+

without permission from Andrew Estroud and SPE was wrongfull. Brown alleges thg
this “slander of title” damaged him bygwenting him from licesing or selling the
recording to othersld.

The operative complaint assettvo claims for relief: (1) for declaratory judgment
seeking a declaration that “[Arew B. Stroudand SPE] havao right, title, nor interest in
any of the Disputed Mastersdathat they are bounaly the final judgments and permanent
injunctions entered in the Prior Actiongind (2) for compensary and exemplary
damages for common law copyright infringemegsulting from Andrew B. Stroud and
SPE'’s sale to the public of digital copigs‘Just in Time” without Brown’s consentd. at
4-5.

2. Brown’s Reply Counterclaims and Third-Party Claim

After Andrew B. Stroud and SPE countarmed against Brown and the Simone
Estate, Brown filed reply counterclaims agaidedrew B. Stroudad SPE for declaratory
judgment, violation of California Bainess & Professions Code § 1720&eq. and relief
under the All Writs Act, 28 U.S.C. § 165Dkt. Nos. 72, 82. The reply counterclaims
allege that, at all times during her marriagéh Andrew B. Stroud, Nina Simone was
under exclusive recording artist contracts vgitith companies as &wd Corporation of
America (“RCA”). Dkt. No. 82 a8. Sony Music is the suessor in interest to RCA'’s

rights under Nina Simone’s contractsl. By contract effective May 1, 1968, SPE agre

(D

to assist in the production of Nina Simaeeordings (“Stroud Bducer Contract.”)ld.
Brown alleges that, pursuant to the Strouddacer Contract, allantributions by Andrew

B. Stroud or SPE to any Nina Simone neliogs became RCA'’s property, free of any
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claims by Andrew BStroud or SPEId. The contract also prowed that all rights to each
such Nina Simone recording became RCA@perty, free of any claims by Andrew B.
Stroud, SPE or anyone deriving any rights from théshn. During their marriage, Andrew
B. Stroud acted as Nina Simone’s managet was responsible for advising her on her
compliance with her obligatis to RCA and other companies, as well as giving her
guidance on her career apabfessional choicedd. On September 21, 1972, Andrew B.
Stroud and Nina Simone exeed a property settlement agreement (“Stroud Property
Settlement”).Id. Brown alleges that the only rights Andrew Stroud or SPE ever had |n
any Nina Simone recomgs, if any, were derived frothe Stroud Property Settlemertl.
The Stroud Property Settlemgnirported to dispose ofghts to two groupings of
Nina Simone sound recordingkl. at 8-9. The first groupingf Nina Simone recordings
in the Stroud Property Settlememhs contained ischedule A.ld. at 9. Brown alleges
that each of those recordings was produb@ihg the terms of Nina Simone’s exclusive
recording contract with RCA recordsd the Stroud Producer Contratd. Knowing that

the Schedule A recordings belonged to RBAdrew B. Stroud allegedly convinced Ning

Simone to agree in the StroRdoperty Settlement to pay hib2,300.00 for her to retain all
rights in those recordingdd. Brown alleges that, despite having collected the $2,300,00,
Andrew Stroud claims he owns the rightghnse recordings, under the pretext of Nina
Simone not having paid éhifunds due him under the Stroud Property Settlemdnt.

The second grouping of Nina Simone nettngs in the Strou@roperty Settlement

Agreement was contained in Schedulel®. The Stroud Properi$ettiement purported t

|

transfer those recordings to SPHE. Most, if not all, of those recordings were produced
during the terms of Nina Simone’s exclusreeording contract with RCA records and the
Stroud Producer Contrackd. The Stroud Property Settlentgrovided that Andrew B.
Stroud’s “exclusive ownership of all artistindiother intangible ghts” was contingent
upon his use thereof not violating the exalitg provisions ofNina Simone’s artist

agreement with RCAId. Brown alleges that any use Bydrew B. Stroud or SPE would

violate those exclusivity provisiongd. Brown further alleges that, to the extent Andrew

Case No. 08-cv-02348 JSW %\IC% 4
REPORT AND RECOMMENDATION ON
MOTIONS FOR DEFAULT JUDGMENT




© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

B. Stroud or SPE ever acquired any interesiny Schedule B recordingjsey soldthem in
1977 to Noodle Records Corporatioidl. Noodle transferigethem to companies
controlled by Marshall Sehormho in turn licensed #m to various entitiesld. Pursuant
to the written conveyances exealtsy the various defendantshina Simone and the fiv
final jJudgments and permanent injunctionsha prior actions, Nina Simone acquired al
rights to the subject masters that sherditlalready own, including the Schedule B

recordings transferred by Andrdé8v Stroud and SPE to Noodl&d. at 9-10.

D

Brown alleges that Andrew B. Stroud aBBE have possession, custody or control of

various Nina Simone recordings first fckerior to February 15, 1972, and certain

unpublished audiovisual performances thatrategthe subject of any audiovisual copyright

registrations.ld. at 10. Brown further alleges that, although Andrew B. Stroud and S

have no rights of reproduction amy of those works, they yalicensed some of them and

“more recently” have offered to license teosorks to at least Bethlehem Records, Sony

Music and Charly Recorddd. The reply counterclaims state that SPE’s and Andrew
Stroud’s threatened licensing of Nina Simornsordings in which they have no rights of
reproduction is an inherently unfair businpsactice, proscribed by California Business
Professions Code § 172680seq.and California Civil Cod& 980 and unless and until
restrained, Andrew B. Stroudhé SPE will continue to attemfu exploit such recordings
which would injure Brown by diverting sal&®m lawfully manufactured copies of Nina
Simone recordings for vith he is entitled to a share of the revenlee.at 12. Brown
alleges further that the only remedy whicbuld bring an end to SPE’s and Andrew B.
Stroud’s attempts to wrongly exploit Nisamone recordings is injunctive relieid.

The reply counterclaims furthassert that no other copiesist for the pre-February
15, 1972, Nina Simone sounecordings and unpublisheddaovisual works that are in
SPE’s or Andrew B. Stroud’s exclus possession, custody or contrad. Brown alleges
that he owns legally or equitably the rigluf reproduction for those works, and that
without access to the fixatiows$ those works neither Browmor Sony Music will be able

to exercise their rights under California CiZibde § 980 or otherwise to manufacture a
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sell copies to the publidd. at 12. Those works are alkéd in deteriorating analog med
and unless they are digitally copied ffegformances could become forever Idsk.
Brown seeks a judicial order under the All Wrtst, 28 U.S.C. § 165%he law of implied
easements and the Court’s general equitabledjation, requiring Andrew B. Stroud and
SPE to make all such works available foritdiigcopying and/or nowlestructive restoratio
by Brown and Sony Musicld. Additionally, Brown asserts that the Court has jurisdict
to enforce the portions ofehinjunctions entered in theipr actions that require the
enjoined parties (including Andrew B. Stroadd SPE) to deliver up the Simone Estate
each and every recording, aridpdysical elements thereofd. at 12-13.

Brown also asserted a reply counterclairaiagt Andrew B. Stroud and a third-pat
claim against Sony Music seeking judiciatt#ation (1) that Brown is the legal or
beneficial owner of the disputed Nina ®ine recordings and audiovisual works; (2)
determining Sony Music’s interests iretdisputed Nina Simone recordings and
audiovisual works; and (3) that Andrew Bré&td and SPE have no rights of reproductig
in any Nina Simone recordings or aondsual works. DktNo. 82 at 11, 13.

3. The Simone Estate’s Counterclaims

The Simone Estate, “by its duly appt@d administrator Lisa Simone Kelly”
(“Kelly”) filed its operative amended countéacns against Andrews. Stroud and SPE.
Dkt. No. 263. The counterclasrseek a declaration of then®ine Estate’s rights and the
return of Nina Simone’s diaries, lettephiotographs, recordings, videotapes, or other
depictions of Nina Simonéhe property identified on Schedules A and B of the Stroud
Property Settlement, and all other recorbtiigaa Simone performanes that are in the
possession, custody, or control of AndrewS&oud and SPE, or in which Andrew B.
Stroud and SPE claim an ownershifenest (the “Simone Materials”)d. at 11, 13-14.
Simone Estate alleges that the rightthim Simone Materials belonged solely and

exclusively to Nina Simone, and, subsequertter death, to the Simone Estalie. at 12.

ion

—+

y

The Simone Estate further alleges that the aglyts Andrew B. Stroud or SPE ever had in

any Nina Simone recordings,afy, were derived from tHatroud Property Settlement, and
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that Andrew B. Stroud and &have given up any such riglits the same reasons alleg
in Brown'’s operative reply counterclaimil. at 9-11.

The administrator of the Simone Estatel|l¥<as the only child of Nina Simone ang
Andrew B. Stroud.ld. at 3. The counterclaims alleget, at all times during their
marriage and at various times thereafterdéew B. Stroud acted as Nina Simone’s
manager, agent, and producer, and as d i@&stinese relationships, had a fiduciary
obligation to Nina Simoneld. at 3, 5. The counterclaimsrther allege that the fiduciary|
relationship between Andrew B. Stroud anai&5imone existed at the time they entere
into the Stroud Property 8kement, which settled betweereth the “universe” of Nina
Simone recordingsld. at 5-6.

Kelly alleges that she trusted her fathehétp her personally and he also advised
in business matters involving the Simone Estai@ the Nina Simone legacy, giving rise
a fiduciary relationship betweéndrew B. Stroud and Kellyld. at 4-5. In August 2008,
while a fiduciary relationship existed betwdgelly and Andrew B. Stroud, he made
fraudulent representations the had two Nina Simorgiaries in his possessiotd. at 6.
At that time, Kelly on behalf of the Simofsstate, purchased for the amount of $50,00
what she believed and was told by AndrewsBoud was all of her mother’s propertyl.
at 6, 15.

On July 1, 2010, Kellydarned from an article that her father had fraudulently
concealed from Nina Simoriring her lifetime, and themad fraudulentlyand improperly
concealed from Kelly, the fact that had additional Nina Simone propertlig. at 6. The
article identified that Andrev. Stroud had in his possess@iieast one more of Nina
Simone’s intimate, personal, unpublished dgrlaut also other personal property, such
CD’s and DVD'’s he had packag&om “leftover recordings.”ld. The Simone Estate
alleges that these materials rightfully beded to Nina Simone during her lifetime and
should have passed to the Simontatessubsequent to her deattl. at 7. The Simone
Estate further alleges that it was not until pdlication of the article that the Simone

Estate could have known (or have had redsdimow or investigat) that there was a
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“cache” of material Andrew B. Strouthd never previously disclosettl. at 6-7. The
article specifically referencesndrew B. Stroud’s conceaknt in referring to “never
before given access to his ‘catlof Simone’s writings.”ld. at 7.

The Simone Estate asserts four claimrgédief: (1) for declaratory judgment,

seeking (a) a judicial declaration that the Estate is and always has been the rightful pwner

of the copyrights and other intellectual propetghts to the Simone Materials, and that
Andrew B. Stroud and SPE have mghts to the copyrights tine Simone Materials; (b) gn
injunction prohibiting AndrewB. Stroud and SPE from attetmg to license, reproduce,
manufacture, print, distribute, sell, markeppote, advertise and/or otherwise exploit the
Simone materials; (c) a judicial order, untiex All Writs Act, 28 U.S.C. § 1651, the law
of implied easements and in the exercisthefCourt’s general equitable jurisdiction,

requiring Andrew B. Stroud and SPE to idgnand make all Simone Materials availabls

D

for digital copying and/or non-destructive @sition by the Estatend (d) enforcement of
the portions of the injunctions entered in thempactions that require the enjoined parties
to deliver up to the Estate eaghd every recording, and all physical elements thereof;
for conversion as a result of Andrew B. Straudhd SPE’s unlawful exercise of dominion
and control over Simone Materials that arellseate’s property; (3) for replevin, seeking
judgment of possession and restitution aSitoone Materials wrongfully detained by
Andrew B. Stroud and SPE;)(dnd for an order that Anekv B. Stroud and SPE account
for all profits, gains and advantages derivednfitheir acts of conversion, infringement and
for its other violations of law as well as dlfaccounting of any andll assets ostensibly
owned by them or in their possession, cdgtor control, incluthg any transactions,
acquisitions or transfers lllgem to Nina Simoneld. at 12-23.
B. Procedural History

1. The Stroud v. Castle Rock Action

On October 5, 2007, Andrew B. Stroadd SPE commenced an action against
defendants Castle Rock Entgniment, Inc., Warner Bros. Emtainment Inc., and Warner

Independent Pictures, Inc. in the South@rstrict of New York, No. 07-cv-08638 $troud
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v. Castle Roch. Dkt. No. 105 at 2, 4-12, No. 09-@8796 JSW. In that action, Andrew
B. Stroud and SPE claim that they own the s@ogrding, including the copyright therei

>

embodying the performance by Nina Simone efcbmposition titled “Just in Time.” The
complaint alleges that the copyright filed foy Andrew B. Strou@nd SPE in connection
with “Just in Time” is titled “Nina Simon&ings Billie Holiday” aad was filed with the
U.S. Copyright Office on or about January 22, 19itB.at 7. The complaint further
alleges that Andrew B. Stroud was Nina Sinismqeoducer at the time Nina Simone gaye
the subject performance of the song, “Jastime,” and that a recording of the
performance was maintaineégt Andrew B. Stroudld. at 7-8. Andrew B. Stroud and SRE
allege that several years before filing this@g they licensed “Just in Time” for a limited
period, but that those licenses have expand all rights are held by plaintifféd. at 8.

Andrew B. Stroud and SPE dafaithat Castle Rock Entertament, Inc., Warner Bros.
Entertainment Inc., and Warnkrdependent Pictures, Inc. used “Just in Time” in the
motion picture titled “Before Sunset” and thecompanying soundtrack without entering
into any license agreement for the subject daecording with Andrew B. Stroud and SPE
and continue to commercially exploit the filfd. at 8-9. The cmplaint asserts two
causes of action: “for infringement of copyint arising under the copyright laws of the
United States, Title 17 of the United Statexl€ and for unfair conggition under 8 43 (a)
of the Lanham Act (18.S.C. § 1125(a))."ld. at 6.

2. The Brown v. Stroud Action

On May 7, 2008, plaintiff Steven Am&own brought this amn against Andrew
B. Stroud, an individual, and SPE. Dkt. No. The proofs of service filed by Brown shgw
that Andrew B. Stroud and SPE were senudtl process on May 9, 2008. Dkt. Nos. 18,
19. On June 5, 2008, Andrew B. Stroud &RE filed an answer and a motion to dismiss
based on lack of personal jurisdiction, whible Court granted with é&e to amend. Dkt.
Nos. 5, 32. On October 9, 2008, Browled his amended (and operative) complaint
against Stroud and SPE. Dkt. No. 35. AawdiB. Stroud and SPE moved to dismiss the

174

amended complaint for lack of personalgdiction and the Court denied the motion,
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finding that the amended complaint allegedficient facts to establish a prima facie
showing of specific jurisdiabin. Dkt. Nos. 36, 48.

On February 9, 2009, Andrew B. Sicband SPE filed a counterclaim against
Brown. Dkt. No. 51. On Ju22, 2009, Andrew B. Stral and SPE filed the first of

several amended counterclaims against Bralgg naming the Simone Estate. Dkt. N@.

72. On October 1, 2009, Brown filed his ogiteve reply counterclaims against Andrew

Stroud and SPE and a third-pactgim for declaratory relief agast Sony Music. Dkt. Nq.

82. On July 12, 2010, the Simone Estatalfteunterclaims against Andrew B. Stroud i
SPE. Dkt. No. 174. The Estate filedajserative, amended counterclaims against And
B. Stroud and SPE on Februdg, 2011. Dkt. No263. On July 222011, Andrew B.
Stroud and Andy Stroud, Inc. (“ASI”) filetthe operative Fourth Amended Counterclaim
against Brown and the Simone Estate. Dkt. No. 297.

In their Fourth Amended Gmterclaims, Andrew B. 8iud and ASI allege that
Andrew B. Stroud was married to Nina Sineofrom 1961 to 1973 and also acted as he
business manager. Dkt. No. 297 at 2. Thenterclaims allege th#&ndrew B. Stroud an(
Nina Simone executed a marital separatigreement in 197%&hich settles their
respective property rights, including thghts to Nina Simone’s recordingtd. at 2-3.
Based on the separation agreement, Ande®troud and ASlaunterclaim against
Brown and the Estate of Nina Simone for d&glaratory judgment that Andrew B. Strou
and ASI are the exclusive owners of thepdigd recordings; (2) copyright infringement;
(3) vicarious copyright infringement; (4) coriutory copyright infringement; (5) violatio
of the Digital Millennium Copyight Act; and (6) copyrighinfringement under California
law. Id. at 6-14.

For the first time in the fifth iteration of ¢&ir counterclaims, Andrew B. Stroud and

-

and

rew

S

d

ASI allege that in 1981, whe®PE dissolved, all its rights and ownership interests reverted

to ASI. Dkt. No. 337 at 2. On these fadsown and the Simone e moved to dismiss

the entirety of the counterclaims as agafrstirew B. Stroud and $Pon the basis that

Andrew B. Stroud and SPE hane ownership interest in the disputed copyrighds.at 4.
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The Court granted Brown and tBanone Estate’s motion on thgsound, and held that, in

light of the duration and scoé the litigation between the gaes regarding the ownersh
rights over the disputed recordings anel tlumber of times the counterclaims were
amended and switched as to who is asseaungership rights, dismissal with prejudice
was warrantedld. at 5.

The Court further dismissed all counterataibrought in the name of ASI, holding
that it was not properly joined as a partgl. at 6. The Court noted that, on September
2008, before Andrew B. Strowhd SPE filed their first countdaim in this action, ASI
and Andrew B. Stroud sued Brown and thean&mne Estate in the United States District
Court for the Southern District of New ¥q claiming that ASknd Stroud owned the
disputed recordingsld. at 3 (citingAndy Stroud, Inc. v. BrowiNo. 08-cv-08246, 2009
WL 539863, *1, 2, 10 (®.N.Y. March 4, 2009)j. The Court concluded that, in light of
Andrew B. Stroud’s knowledgef his own companies, artde fact that he and his
attorneys actually filed a\suit three years ago by ASigarding the same disputed

recordings, the failure to name ASI soomethis action was not an “understandable

P

mistake.” Id. at 6. The Court held that, if SPEdaAndrew B. Stroud seek to add ASI| as a

party, they must file a praply noticed motion setting foréxtremely good cause to add
ASI and to further amend thepteadings for a sixth timeld. No such motion was filed.

3. The Transfer and Stay ofStroud v. Castle Rock

On July 2, 2009, Andrew B. Stroudé&SPE moved to transfer venue of 8teoud v.
Castle Roclaction to the Northern District of Cadifnia under 28 U.S.G 1404(a). Dkt.
No. 20, No. 07-cv-08638. On August 4, 200® Bistrict Court for the Southern District
of New York granted the motionpocluding that the outcome in tBeown v. Stroud
action will be dispositive of the claims at issm this case because the “Just in Time”

sound recording is but one wiimerous sound recordings whaspyright ownership is a

[

% The Southern District of New York gradt@rown’s motion to dismiss that case without
prejudice under the prior pending actidoctrine, to allow the salient issues to be resolved in t
Brown v. Stroudhction. Andy Stroud2009 WL 539863, *1.
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issue in théBrown v. Stroudhction. Dkt. No. 105 at 2, 36-40, No. 09-cv-03796 JSW: Dkt.

No. 33 at 2-3, No. 07-cv-08638.D.N.Y). After the transfeon November 13, 2009, thi
Court relatedstroud v. Castle Rodk Brown v. StroudNo. 08-cv-02348. Dkt. No. 91.

On December 7, 2009, couh$ar Andrew B. Stroud and SPE moved to withdraw.
Dkt. No. 25, No. 09-cv-03796 JSW. On Miar25, 2010, the Court granted the motion to

withdraw on the condition that former counsdl wontinue to receive filings on behalf o
Andrew B. Stroud an&PE until they obtain a new lawyebdkt. No. 46,No. 09-cv-03796
JSW. On March 26, 2010, the Court ordetedirew B. Stroud to show cause why this
action should not be stayed pending the outconBrain v. Stroud Dkt. No. 45, No. 09+
cv-03796 JSW. On May 12010, the Court issued ander staying the action upon
consent of the parties. DR{o. 50, No. 09-cv-03796 JSW.

On March 18, 2011, Methven & Associatggpeared as counsel for Andrew B.
Stroud and SPE. Dkt. N63, No. 09-cv-03796 JSW.

4. The Discovery Sanctions

[

On August 24, 2010, the Cdussued a ruling on certain discovery disputes between

the parties ilBrown v. Strouddefining the scope of discoveirythis case and ordering
Andrew B. Stroud to produce tegials consistent with the fileed scope of the relevant
song titles and recordings. DMos. 204, 445 at 2. IMarch 2011, Andrew B. Stroud

produced some of the responsive recordings and counsel for the parties subsequen

and conferred regarding Andrew B. Stroud’s saluo produce other recordings. Dkt. No.

445 at 2. On September 22, 2011, the €beld a hearing regarding another discovery,
dispute, and on October 6, 2011, counsetHerparties met and conferred further at the
courthouse.ld. at 3.

It later came to light that on October 1, 2pGihbeknownst to the other parties in t
lawsuit, ASI entered into a contract tdl $kee Nina Simone works in the possession of
Andrew B. Stroud and SPE tioird party ICU Ent. Dist.Id. Following the ICU sale,
counsel for Andrew B. Strouahd SPE took the position thar client could not produce

additional responsive recordings becatlss were no longer in their ownership,
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possession, or control as a result of the siae.In an order issueduly 6, 2012, by
Magistrate Judge Donna M. Ryu, the Cduartnd that Andrew B. Stroud’s and SPE’s
violation of the August 24, 2010, discoveryler resulted in the wittolding of significant
amounts of discovery, and thatIR37 sanctions for failure twomply with the discovery
order were therefore appropriatiel. at 8. Additionally, the Cart found that Andrew B.
Stroud and SPEngaged in bad faith or willful mconduct justifying the issuance of
sanctions against them undee tGourt’s inherent authorityld. at 9. The Court held that

(1) Andrew B. Stroud and SRite responsible for $4,706.25 in sanctions, imposed un

the Court’s inherent authority, payable to Brg2) Andrew B. Stroud and SPE and the

counsel are equally responsible for payingcsans to Sony Music in the amount of
$35,989.23; and (3) Andrew B. Stroud andES#nd their counsel are equally responsibl
for paying sanctions to the SimoBstate in the amount of $2,070.0@. at 10-13. The
Court subsequently amended that order @oifgl the calculation of the amount owed to
Sony Music, but the total amount due to StMhysic did not change. Dkt. No. 448.

5. The Kelly v. Roker Action

On December 2, 2011, Kelly, &% duly appointed admstrator of the of Simone
Estate, commenced a separate action inGbigt against Andrew B. Stroud, Andy Strod
Inc. (“ASI”), Wally Roker, and two businessallegedly owned antbntrolled by Roker,
ICU Ent Dist. and Wally Roker MusidDkt. No. 1, No.11-cv-05822 JSW Kelly v.
Rokef). The complaint alleges that, on Octoli&; 2011, Kelly was informed by Andre
B. Stroud’s counsel, Methved Associates, that all of Ma Simone’s recordings in
Andrew B. Stroud’s possessiatystody, or control had been “sold” to the Roker
defendants for no consideration pursuard “Music and Artifact Agreement” dated
October 1, 2011ld. at 4. The complaint in th€elly v. Rokelaction asserts several clair
arising from the alleged fraudulent conveyardisposal, and/or spoliation of the Nina
Simone recordings subject to the pendanrgwn v. Strouditigation. Id. at 10-15. On
December 20, 2011, the Cowssued an order finding theelly v. Rokeiaction related to

Brown v. Stroud Dkt. No. 6, No 11-cv-05822 JSW.
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6. The Interpleader Action
On March 8, 2013, Methven & Associafded an action for interpleader under 28

U.S.C. § 1335 against Scarlett Strbad administrator of th®troud Estate, ASI, SPE,

Lisa Simone Kelly as administrator of ther®ine Estate, Wally Roker d/b/a ICU Ent Dist.

and d/b/a Wally Roker Music, Brown, GlesRock Entertainmnt, Warner Bros.
Entertainment, Inc., Warner Bros. Indepertdeictures, and Sony Music Entertainment
Inc. (“the interpleader actn”). Dkt. No. 1, No. 13-cv-D079 JSW. The interpleader
action seeks to adjudicate the defendacitsims relating to ownership of property
identified in an attachmet the complaint which includes original audio and video

recordings of Nina Simondd.  13. The complaint alleges that, during the course of

providing legal representation &ndrew B. Stroud, he shipgdehe property subject to the

interpleader action to Methven & Associasesthat it could produce the items as
discovery.Id. 11 16, 19. The property was not esglied by Andrew B. Stroud and was
left in the possession of Methven &gociates after Stroud passed awiay .y 20. On
March 20, 2013, the Coudsued an order relatingetinterpleader action 6troud v.
Castle RockBrown v. StroudandKelly v. Roker Dkt. No. 6, No. 13v-01079 JSW. On
January 21, 2014, the Court granted the omotif Methven & Assoeites for leave to
deposit the property with the Courkt. No. 95, No13-cv-01079 JSW.

On December 19, 2013, District Courtdde Jeffrey S. White issued an order
revoking the pro hac vice status of W. ChaufRobinson, counsel f@carlett Stroud as thq
administrator of the Stroud Estate, ASI, andES&s a sanction for disregarding the Locs
Rules and orders of the Court. Dkt. No, B®. 13-cv-01079 JSW. Because ASI and S
are corporations and cannot represent therasgtiie Court orderatiem to obtain new
counsel and have such new counselditeappearance lynuary 17, 2014id. at 2. The
Court ordered Scarlett Stroudpoovide a written statement sswhether she intends to

appear pro se or through neaunsel by January 17, 201. at 2-3.

)
—

D

=

PE

“ Scarlett Stroud is named tine interpleader action &Scarlett Paradies-Stroud!d.
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Scarlett Stroud, ASI, and SPE have not coatplith the Court’s order. Instead, ¢
December 30, 2013, Robinsaledl an appeal from the order granting leave to deposit
property on behalf of AndreB. Stroud, ASI, SPE, and Scétl&troud in her capacity as
executrix of the Stroud Estat®kt. No. 88, No. 13-cv-01078SW. On February 3, 2014
Robinson filed an appeal from the order granteaye to deposit the gperty on behalf of
Andrew B. Stroud, ASI, SPE, and Scarlett Strautler capacity as executrix of the Stro
Estate. Dkt. No. 99, No. 13-cv-01079 JSW.

7. The Substitution of Scarlett Stroudand the Imposition of Sanctions

On May 4, 2012, Methven &ssociates moved to withalwv as counsel for Andrew
B. Stroud, ASI, and SPE. Dkt. No. 413n July 14, 2012, Adrew B. Stroud passed
away. Dkt. Nos. 447; 550 80. On July 26, @12, ASI was dissolved. Dkt. No. 550 at
17, 66-67. On August4, 2012, Brown and the Simonet&s moved to substitute Andre
B. Stroud’s surviving spouse designatedgag beneficiary and executrix in his will,
Scarlett Stroud, in theecedent’s place in boBrown v. StroudandKelly v. Roker Dkt.
No. 459 at 5. On October 4, 2012, thau@@ranted the motion as unopposed, substity
Scarlett Stroud for Andrew Bstroud. Dkt. No. 470.

On October 12, 2012, Judge White ordered the discovery sanctions be paid in
full by October 26, 2012. DkNo. 477. On October 31022, the Court granted Methve
& Associates’ motion to withdraw aswoesel upon the condition that Methven &
Associates continue to receive servicalbfiocuments for ASI and SPE until substitute
counsel makes an appearancermil ASI and SPE are terminated parties. Dkt. No. 48
at 2.

The Court further admonished the parties that ASI and SPE are corporations g
thus, cannot represent themselvies. The Court ordered ASI ar8PE to show cause as
whether they intended to firalternate counsel and, if not, “why judgment should not b
entered against them on the claims agairesthtand why their affirmative claims should
not be dismissed for failure to prosecuté&d’ The Court informed ASI and SPE that if

they needed more time to find atiorney to provida response to the order to show cal
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the Court would consider such a requddt. With respect to Schatt Stroud as the
representative of the Stroud Estate, the Cooted that it was not yet clear whether she
could proceed pro se or neededdtain counsel in order to appear on behalf of the est
Id. at 3. The Court informed Scarlett Strahdt an attorney must represent a personal
representative of an estate where thetestas multiple beneficiaries and creditoic.

The Court ordered Scarlett Strotadshow cause in writing whegr she intended to appe
pro se or through new counsel, and, if shiended to proceed pro,4e demonstrate that
she was the sole beneficiarythe Stroud Estate and thaetk were no other beneficiarie
or creditors.Id. Alternatively, if Scarlett Stroud inteled to obtain new counsel, the Co

ordered her to state by wherchuwcounsel will makan appearance onlf of the Stroud

Estate.ld. at 4. The Court admonished Scarlett Stroualtther failure to timely respond to

the order to show cause, amlotain new counsel if necesgatwill result in dismissal of

the estate’s affirmative clainier failure to prosecute and judgment being entered aga

the estate on the claims against . The Court also noted thtte Stroud Estate has not

paid the sanctions imposed against it areord Scarlett Stroud to pay the remaining

sanctions by no lateram November 21, 2012d. The Court admonigd her that failure

to comply withthat order could result in further sanctions being imposed, including an

order of contemptld. The October 31 order was senm@dScarlett Stroud, SPE, ASI, a
Robinson on November 2, 2012. Dkt. No. 484.

ASI, SPE, and Scarlett Stroud all failedéspond to the order to show cause within

the deadline set by the Court. Dkt. No. 497 an order issued Janmyal7, 2013, the Cou
noted sanctions were warranted against A8 and Scarlett Stroud as the representa

of the Stroud Estate, both due to their fialto respond and, based on their lack of

representation by counsel, thigability to proceed in Courtld. The Court observed that

ate.

Al

urt

nst

't

tive

“[w]ith respect to the claimagainst ASI, SPE and the Estate of Andrew Stroud, the proper

sanction is the striking of any answers thatehbeen filed and the &y of default against
them.” Id. However, the Court found that its inlt@der to show cause had not provide

sufficient notice of the precise sanctidd. Therefore, the Court issued a further order
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show cause to ASI, SPE and Scarlett Stroudetoonstrate in writing by no later than
February 5, 2013, “why the answers filedA&$l, SPE, and Andrew &tud should not be
stricken and default be entered against ASI, SPE, and the Esfatdrefv Stroud[.]” Id.
The Court admonished ASI, SPE, and Scarletustthat their failure to respond to the
further order to show causeill result in the answers filg by ASI, SPE, and Andrew
Stroud being strickema default entered against them” d@hdt “the affirmative claims by
ASI, SPE, and the Estate of Andrew Stroudwill be dismissed for failure to prosecute
without further notice.”ld.

In the afternoon of the daydhresponses to the furtheder to show cause were du
W. Charles Robinson, as counf®l Andrew B. Stroud, ASI, 3B, and Scarlett Stroud in
her capacity as executrix of tBéroud Estate, sought an extemsof time to respond to th
order to show cause on the basis thatdwded time to familiarize himself with the
litigation. Dkt. No. 503 at 2-6. On Februaky, 2013, the Courssued an order denying
the request for extension and imposing tertmgesanctions. Dkt. Ndb11 at 5-6. The
Court found that, in light oRobinson’s long-time represation and involvement with

Andrew B. Stroud, Scarlett Stroud, AShdBSPE, there was no excuse for Scarlett

Stroud’s, ASI’'s, and SPE’s contiad delay and failure to respond to the Court’s orders

Id. The Court further noted @b despite clear and explicit orders, the sanctions impose
“due to Andrew Stroud’s inappropriate gasnenship and conduct designed to obfusca
delay, and avoid responding\alid discovery requests in bad faith or willful miscondug
still haJd] not been paid.ld. Therefore, the Court foundahterminating sanctions were
“warranted due to the bad faiti counsel and of the Sud parties, their repeated
gamesmanship and misconduct, their blatesredard of the Court’s orders, the Court’s
need to manage its docket, and the needeawenit prejudice to the other parties in this
litigation who have beediligently attempting tditigate these casesfd. The Court
dismissed “all affirmative clais by the estate of Andre8troud, ASI and SPE[,]” struck

“any answers that have been filed by thes@igsl and entered d®ult against themld. at

€,

e

D
nd

e,

J

ot

6. The Court ordered the parties who werkeding claims by the Stroud Estate, ASI, and
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SPE in the three related mattérdile motions for defdtijudgment by March 15, 2013.
Id.

On March 7, 2013, the Court granted Robims applications to appear pro hac vice

on behalf of Scarlett Stroud and the Strouthtes Dkt. Nos. 515, 516. On March 18,

2013, Robinson filed a motion for reconsidema of the Court’s order imposing sanctions

and the related orders leadingtoghat order on behalf ofélStroud Estate, ASI, and SRE.

Dkt. Nos. 536, 537. The motion for reconsideration argued that there was no person
jurisdiction over Scarlett Stroud on the bakist she was not properly served with the
motion to substitute and that she was not pigmerbstituted in as the representative of
Stroud Estate. Dkt. No. 537. The dediammaby Robinson submitted in support of the
motion for reconsideration also argued tifi@ motion for extensin of time should have
been granted and that the ddtarder should be vacated because there is no support

the finding that Robinson h&wd a long-time representation and involvement with the

Stroud parties and there is no showing of bad faith by the Spantids. Dkt. No. 536-1 at

7-10. In an order issued M8, 2013, the Court found thsg¢rvice on Scarlett Stroud wa
sufficient and denied the motion for reconsideraon this ground. Dkt. No. 563 at 2.
The Court further found thatshould not have substitut@d Scarlett Stroud as the
representative of the Stroud Estate unovBmber 20, 2012, whehe New York Probate
Court issued letters testamentary designatoayl&tt Stroud as the egutor of the Stroud

Estate.ld. at 5. Although the Cougranted the motion for reasideration to the extent

Scarlett Stroud was substitutexdbefore Novembe20, 2012, the Court found no basis for

vacating the sanctions which seenot imposed until after Scarlett Stroud was a proper

party to this actionld. at 5-6.

al

the

for

U)

> In an order issued April 2, 201Bie Court noted that Robinsparported to file the motion for
reconsideration on behalf of SPE and ASI, dedpe fact that hbas filed pro hac vice

applications only on behalf ofc&rlett Stroud and the Stroud Estaigkt. No. 553 at 2. The Cour

stated that, unless and until Robinson properly files pro hac vice applications on behalf of S
ASI, and the Court grants such applicationsgdmenot appear on behalf of SPE and ASI and, tf
does not have the authority to file motions on their behdlf.
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8. The Motions for Default Judgment

On March 15, 2013, Brown, the Simolastate, and Sony Music filed separate
motions for default judgment. Dkt. Nd22, 529, 530. Brown moves for default
judgment against Andrew B. Stroud, SREd Scarlett Stroud, as an individual and
administratrix of the Stroud Estate, on BrosvFirst Amended Complaint, Dkt. No. 35,

Brown’ s Reply Counterclaims, Dkt. No. 8hd Stroud’s Fourth Amended Counterclaims,

Dkt. No. 297. Dkt. No. 522 at 2. Then$ine Estate also moves for default judgment

against these parties and ASI on the Est&ie&d Amended Counterclaims, Dkt. No. 263

and Stroud’s Fourth Amended Coerdlaims, Dkt. No. 297. DkNo. 530 at 2, 8. Sony

Music moves for a default gigment against Andrew B. Stroud, SPE, ASI, and Scarlett

Stroud as the representative of theo@d Estate. Dkt. No. 529 af2.

The Simone Estate’s motion and supportioguments were served by first class
mail on Robinson on March 15, 2013. Dkt. I940. Notice of Sony Music’s Applicatior
for Default was provided to Andrew B. Stroud, SPE, ASI, and Scarlett Stroud as the
representative of the Stroudt&t® on the date the Applicatioras filed. Dkt. No. 529-1
3. Additionally, on March 20, 2013, thiefault judgment motions and supporting
documents filed by Brown, the Simone Estate] Sony Music were served by first clas
mail on SPE, “Attn: SCARLETT PARADIESTROUD.” Dkt. No. 542.

On March 29, 2013, Robinson filed a seg@lpposition to thenotions for default

[

® The Simone Estate’s motion seeks default juelgnof declaratory relief against the “Stroud

Defendants” which it defines as including ASSee, e.gDkt. No. 530 at 2:3-10, 2:21-22, 7:6, 8
7,11:9-10. The First Amended Counterclaimsdabupon which the Simone Estate moves for
default judgment, however, refer “Stroud” which is defined a&ndrew B. Stroud and SPE, not

4-

ASI. Dkt. Nos. 263 at 2:9-11, 13:15; 530 at 8:9-13; 531-1. Similarly, Brown’s default judgment

motion asserts that declaratory judgment is appropriate agaiefri@ants” which it defines as
including ASI. Dkt. No. 522 at 4:2-5, 6:18-18rown moves for default judgment on his First
Amended Complaint and his Reply Counterclaimisich are only against Andrew B. Stroud an
SPE, not ASI. Dkt. Nos. 35, 82. ASI did nopapr in this action uitthe Fourth Amended
Counterclaims, which post-datesthbleadings upon which Brown atite Simone Estate’s claims
are based, and which were dismissed by thetCinding among other things that ASI was not

properly joined as a partyseeDkt. Nos. 297, 337. Furthermore, the combined proposed judgment

submitted in support of the pending default judgment motions in this case does not include
Dkt. No. 524 at 2:4-6, 2:14-15.
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judgment filed in the related cas&troud v. Castle RocBrown v. StroudandKelly v.
Roker on behalf of all of the Stroud partieBkt. No. 550. On Juné, 2013, Judge White
referred the motions for default judgmenthie three related cases to the undersigned
Magistrate Judge for a report amtommendation. Dkt. No. 566.

The next day after the referral of the motidmsdefault judgment, the Stroud parti

D

filed an appeal to the Ninth Circuit in eachtloé three related cases. Dkt. No. 123, No,
09-cv-03796; Dkt. No. 567, N®8-cv-02348 JSWDkt. No. 171, No. 11-cv-05822 JSW.

The notice of appeal states titas appealing the order(s) of the District Court, entered| i

these cases on May 8, 2013, “dery Stroud’s Motions for remsideration of the District
Court’s order substituting the Executrix for tBstate of ABS alonwith any subsequent
order(s) regarding motions for default judgmiled against Stroud” in these cases “as a
consequence of the denial of Strmullotions for reconsideration.id. As ordered by the
undersigned, the parties moving for defautigment briefed the issue of whether Stroud’s
notices of appeal divested the Distriaiutt of jurisdiction and the Stroud parties
responded in a brief filed bydRinson. Dkt. Nos. 573, 576.

The undersigned held a heagion the motions for defayltdgment on September 4
2013. Dkt. No. 580. TénStroud parties did not ppar at the hearing.

On September 10, 2013, the Ninth CitcCourt of Appeals issued its mandate
dismissing the appeal Btroud v. Castle Roakue to counsel’s failure to perfect the
appeal. Dkt. Nos. 135-36, No. 09-cv-0379Bn November 5 and November 26, 2013, the
Court of Appeals issued its mandate dismissing the appeaaidlynv. RokemandBrown v.
Stroud respectively, for lack of jurisdiction nitling that they were not taken from a fina
or otherwise appealable order. Dkt. Nos.,58b; Dkt. Nos. 187, 189, No. 11-cv-05822
JSW.
I
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Il. LEGAL STANDARD

Default may be entered against a partydils to plead ootherwise defend an

action and against whom a judgment for affirmatiglief is sought. Fed. R. Civ. P. 55(a).

After entry of default, the Court has discrettorgrant default judgment on the merits of
case against a defendant against whom a défasilbeen entered, unless the defendant
minor or an incompetent person, or is iritary service. Fed. R. Civ. P. 55(/tdabe v.
Aldabe 616 F.2d 1089, 1092 (9@ir. 1980). In decidingvhether to grant default
judgment, the Court considers the following fasto(l) the possibilityf prejudice to the
plaintiff; (2) the merits of the plaintiff substantive claim; (3he sufficiency of the
complaint; (4) the sum of moypat stake in the action; Yhe possibility of a dispute
concerning material facts; @hether the default was due to excusable neglect; and (]

strong policy favoring decisions on the meriistel v. McCoo| 782 F.2d 1470, 1471-72

the

IS a

/) the

(9th Cir. 1986). The factual allegations o ttomplaint, except those concerning damages,

are deemed admitted by then-responding partiesseddes v. United Fin. Grps59 F.2d
557, 560 (9th Cir. 1977). “If the party agat whom a default judgment is sought has

appeared personally or by a representative gady or its representative must be served

with written notice of the application at leasiidys before the hearirigFed. R. Civ. P.
55(b)(2).
lll. DISCUSSION
A.  Jurisdiction
When presented with a motion for defgulilgment, the Court has “an affirmative
duty to look into its jurisdiction over lio the subject matter and the partiegre Tuli,

172 F.3d 707, 712 (9th Cir. 1999). Addititlgathe Court must “asss the adequacy of

process on the party againstamh default is requestedBank of the West v. RMA Lumber

Inc., No. 07-cv-06469 JSW (EMC2008 WL 2474650, *2 (N.DCal. June 17, 2008).
“Without a proper basis for jurigtion, or in the absence of proper service of process,
district court has no power to render gmggment against th@efendant’s person or

property unless the defendant has consentedisaliction or waived the lack of process.
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S.E.C. v. Ros$$04 F.3d 1130, 1138-39 (9th Cir. 2007).

Here, the Court has subject matter jucidn over Brown’s complaint based on
diversity, 28 U.S.C. § 1332, as Brown is tizein of California, Adrew B. Stroud and SPE
are citizens of New York, and the propertycontroversy exceeds $75,000 in value,
exclusive of interests and csestDkt. Nos. 7 at 1; 35 at 1. Brown’s complaint, the
counterclaims and third-party claim filbgg Andrew B. Stroud, SPE, and ASI, the
counterclaims filed by the Simone Estate] #me reply counterclaims filed by Brown all
“form part of the same case or controversy[ZB U.S.C. § 1367(a). The Court has subject
matter jurisdiction over Brown'’s reply countiiens against Andrew B. Stroud, SPE, and
Sony Music based on supplemt& jurisdiction, 28 U.S.(8 1367, and also based on
diversity, as Sony Music is alleged to be a citiséelaware. Dkt. No. 82 at 7. The Court
has subject matter jurisdiction owe counterclaims filed b&ndrew B. Stroud, SPE, and
ASI based on supplemental jurisdiction andi@l question jurisdimn based on 28 U.S|
C. 81331 and 28 U.S.C. § 1338 (as aif@ction arising under any Act of Congress
relating to . . . copyrights”). Dkt. No. 297 &t There is also divsity jurisdiction with
respect to the counterclaims brought by AndBvi6troud, SPE, andlS| against Brown as

JJ

ASl is alleged to be a citizen of New Yorkkt. No. 297 at 2.Finally, the Court has
supplemental jurisdiadn over the Simone E$&as counterclaimsSeeDkt. No. 588 at 7-8.

The District Court was not divested of gatiction as a result of plaintiffs’ notice of
appeal. While, as a general rule, a propé¢icamf appeal transfers jurisdiction of a case

from the district court to a court of appedls filing of an appeal from a non-appealablg

1%

order does not divest the dist court of jurisdiction.Ruby v. Sec’y of U. S. NgwB65 F.2d
385, 388-89 (9th Cir. 1966). Asrder that simply enters a party’s default is not a final
appealable orderSymantec Corp. v. Global Impact, In859 F.3d 922, 923 (9th Cir.
2009);Baker v. Limber647 F.2d 912, 916 (9th Cir. 1981)herefore, the Stroud parties
notice of appeal from the May 8, 2013, ordet dot divest this Court of jurisdiction.
Furthermore, the Ninth Circuit Court ofpfeals has now issued its mandate dismissing

plaintiffs’ appeal on Novemb&6, 2013. Dkt. Nos. 584, 585.
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Additionally, the Court has personal jurisdictiover the Stroud parties in default.
Personal jurisdiction, “simply stated, is the gowf a court to enter judgment against a
person.” S.E.C, 504 F.3d at 1138. Here, the Court has already determined that it ha

specific jurisdiction over Andrew B. Stroud@&SPE in denying their motion to dismiss

Brown’s amended complaint for lack of personal jurisdiction. Dkt. No. 48. Andrew B.

Stroud and SPE sd initiated theStroud v. Castle Roaction, and moved to transfer ven
to this Court taking the position that the outcome inBtrevn v. Stroudaction will be
dispositive of the claims at issue. Theo8t Estate, ASI, an8PE further moved for
reconsideration of the Court’s orders leagio the entry of default, and opposed the
pending default judgmemotion without raising anbjection based on personal
jurisdiction (aside from the argument thag @ourt had no personal jurisdiction over
Scarlett Stroud because she was not proenyed with the motimto substitute, which
Judge White rejected)SeeDkt. Nos. 536, 537, 550, 56\ccordingly, the Court finds thg
any such objections have been waived.

Additionally, although not sued as a defemiday Brown, ASI filed “counterclaims”
against Brown and the Simone Estate, and s ¢onsented to this Court’s exercise of
personal jurisdiction. Dkt. No. 29%5eeS.E.C, 504 F.3d at 1149 (“[A] party has conser
to personal jurisdiction whethe party took some kind affirmative act—accepting a
forum selection clause, submitting a claim, filsag action—that fairly invited the court t
resolve the dispute beeen the parties.”see alscAdam v. SaengeB03 U.S. 59, 67-68
(1938) (“The plaintiff having, by his voluntarytaa demanding justice from the defenda
submitted himself to the jurisdion of the court, there is rfahg arbitrary ounreasonable
in treating him as being there for all purpof®swhich justice to th defendant requires I
presence. lItis the price which the state mwesct as the condition opening its courts to
the plaintiff.”); see als@Benny v. Pipes/99 F.2d 489,90 (9th Cir. 1986amended hy807
F.2d 1514 (9th Cir. 1987) (“A general appeaor responsive pldang by a defendant
that fails to dispute personal jurisdictionllwvaive any defect in service or personal

jurisdiction. . . ‘An appearance ordinarilyas overt act by which the party comes into
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court and submits to the jurisdiction of trmud. This is an affirmative act involving
knowledge of the suit and an intention to agopé (citations omitted)). The jurisdictional
prerequisites are thus satisfied.

Additionally, none of the plaintiffs arerainor or incompetent person or in military
service. SeefFed. R. Civ. P. 55(b); 50 U.S.C. ag521(b)(1); Dkt. Nos. 529-1 | 2; 550 ¢
17, 30-35, 39, 66-68.

Finally, the Stroud parties ibefault were adequatelyrsed with a notice of the
motions for default judgment in accordance vitderal Rule of Civil Procedure 55(b)(2
and filed an opposition to the motio®eeDkt. Nos. 529-1 1 3, 540, 542, 550.

C. Default Judgment

In their consolidatedpposition to the motions falefault judgment in the three
related cases, the Stroud parties make thwiegary arguments for why the default motio
should be denied and the ddtaarder vacated: (1) that thefdalt order should be vacate
pursuant to Federal Rule of Civil Proced6¥b) because the Cdisrfindings in that
order that Robinson has hatbag-time representation anaviolvement with the Stroud
parties, and that the Stroud parties and theinsel have acted in bad faith, are contrary
the facts; (2) that the default order is vaitder Federal Rule of @l Procedure 60(b)(4)
because the substitute motion as properly served on Scatl&troud and, therefore, th
Court did not have personal jsdiction over her; and (3) thtte default order should be

vacated under Federal Rule of Civil Proceddb on the basis that “the default was not

willful” because Scarlett Stroud had not beepapted as a representative of the Estate

and thus was not a proper party to be sultetitat the time of the substitution motion.
Dkt. No. 550.

These arguments were made by the Starties in support of their motion for
reconsideration of the Court’s order imposingrimating sanctions. Dkt. Nos. 536, 536
537. Inits May 8, 2013, order on the nootifor reconsideration, the Court expressly
found that service on Scarlett Stroud was sudficeind, while the Court granted the mot

for reconsideration to the extent Scarletb8tl was substituted in before November 20,
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2012, the Court found no basis for vacatinggaections as the further OSC and the order
Imposing sanctions were not issued uatier Scarlett Stroud was aqger party to this
action. Dkt. Nos. 497, 511, 563. Thecthration Robinson submittéen support of the
motion for reconsideration also argued thatdlefault order should be vacated because
there is no support for the finding thatRason has had a long-tenepresentation and
involvement with theStroud parties and there is nmshing of bad faith by the Stroud
parties. Dkt. No. 536-1. By denying trexjuest to vacate the sanctions, the Court
implicitly rejected this argumen In their opposition to theotion for default judgment the
Stroud parties do not provide any new ggesfor vacating the default order.

Furthermore, th&itel factors here support a fimdj of default judgment.

1. Default Judgment on Brown and the Simone Estate’s Affirmative Claims

a. Merits and Sufficiency of the Claims

As an initial matter, the undersigned addes the moving parties’ request for entry
of default judgment as to Scarlett Stroud agaividual, in addition to her capacity as
administratrix of the Stroud Estat&ee e.g.Dkt. No. 524 at 4-5. The moving parties do
not explain why default judgméwould be appropriate aget Scarlett Stroud as an
individual. The pleadings daot name Scarlett Stroud asiadividual defendant.
Moreover, Scarlett Stroud washstituted in as a representatiethe Stroud Estate, not in
her individual capacity. Dkt. No. 563 at Zhus, to the extent the pending motions for
default judgment request relief against Saaféroud as an individual, the undersigned
Magistrate Judge recommends that Bistrict Court deny that request.

I. Declaratory Relief Claim

1. The Nina Simone Recordiigs and Audiovisual Works
(Brown, the Simone Estate, and Sony)

W

Brown and the Simone Estate move for el@&tory judgment that SPE, Andrew B.
Stroud, and Scarlett Stroud, as an individumal administratrix of the Stroud Estate, have

no rights of reproduction in any Nina Simomeordings or audiovisual works. Dkt. Nos.

Case No. 08-cv-02348 JSW %\IC% 25
REPORT AND RECOMMENDATION ON
MOTIONS FOR DEFAULT JUDGMENT




© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

522 at 6; 530 at 2; 524 at' 2.

The Declaratory Judgment Act provides tffijn a case of actual controversy”
within their jurisdiction, district courts mayeclare the rights and other legal relations ¢
any interested party seeking such declaratidether or not furtherelief is or could be
sought.” 28 U.S.C. § 2201(a). For deatary relief, there must be “a substantial
controversy, between parties having adverse legal interests, of sufficient immediacy
reality to warrant issuance of a declaratory judgme8pbkane Indian Tribe v. United
States 972 F.2d 1090, 109®th Cir. 1992) (quotinglaryland Casualty Co. v. Pac. Coal
Oil Co., 312 U.S. 270, 273 (1941)¥Ordinarily the question ofvhether a district court

shall exercise jurisdimn in a declaratory judgment amti rests in the sound discretion g

that court.” McGraw-Edison Co. v. Prefmed Line Prods. Cp362 F.2d 339, 342 (9th Ci

1966). “The two principal criteria guidingdlpolicy in favor of rendering declaratory
judgments are (1) when the judgment will ®eavuseful purpose in clarifying and settlin
the legal relations in issue, and (2) wliewill terminate andafford relief from the
uncertainty, insecurity, and controveigying rise to the proceedingfd. (citation
omitted). See alsdround Hill Cellars v. Lolonis WineyyNo. 11-cv-00757 JSW (EDL),
2011 WL 6961333, at *2-5 (N.D. Cal. D&x,.2011) (granting default judgment for
declaratory relief that plaintiff didot infringe defendant’s trademarksynker v. HDC
Corp., No. 07-cv-05094 JC2008 WL 338589, at *3 (N.D. CalJuly 28, 2008) (where
defendant to patent infringement claim faitedespond and did nptesent any defense,
meritorious or otherwise, “entry of defapidgment is justified without further proof of

[the] claim of infringement”).

Here, Brown and the Simone Estate hdlegad an actual, substantial controversy

between each of them and ArdrB. Stroud and SPE concargithe rights of reproduction

of the Nina Simone recordings and audiovismatks. Dkt. Nos. 82 at 13:4-5; 263 at 11
13:12-15, 21:4-13. By virtue of their defg Andrew B. StroudScarlett Stroud as

admninistratrix of the Stroud Ede, and SPE have admittedttiil) Andrew B. Stroud and

v
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SPE have possession, custody or control obuarNina Simone recordings first fixed prior
to February 15, 1972, and certain unpublishadiovisual performances that are not the
subject of any audiovisual copyright registvas, Dkt. Nos. 82 T 14; 263 1 38; (2) the
Stroud parties’ sole source rghts in Nina Simone recoirtys, if any, was the Stroud

Property Settlement, Dkt. Nos. 828:23-4:3; 263 1 31-32;)(® the extent Nina Simonq

D

had rights in the Schedule A recordings, sttained them and thiise Stroud parties own
no interest in them, Dkt. Nos. 82 at 9:2-11; 2§333-34; (4) to the extethe Stroud parties
had any interest in the Schedule B recagdjrthey sold therto Noodle Records
Corporation and thus they own imterest in them, Dkt. Nos. & 9:12-10:9; 263 11 35-37;
and (5) although Andrew B. Stroud andESiRave no rights of reproduction in the
recordings and unpublished amdisual performances in question, they have attempted to
exploit intellectual property rights to those nke as their own, Dkt. Nos. 82 at 10:19-24
Dkt. Nos. 82 1 14; 263 11 42-44dditionally, by virtue of their default, Andrew B. Stroud,
Scarlett Stroud as admninistratrix of theodtf Estate, and SPE haa@mitted that Andrew
B. Stroud and SPE caused tofublished false statemertkat Brown “fraudulently” and
“lllegally” obtained the disputed masterskie published on the website www.high-
pristess.com. Dkt. No. 35 { 12.

Brown’s motion for default judgment asseftat, while some of his prayers involv

1)

Sony Music, in order to conclude this litigat, he seeks judgmeanly as between Browi

—

and the Simone Estate on thee hand and the Stroud pasti@n the other, and not as to
Sony Music. Dkt. No. 522 at 4-5 n.1. dHdefault judgment motion filed by the Simone
Estate explains that the joint proposedgment treats the recorded Nina Simone
performances and audiovisual works separately fifee rest of the Simone Materials. Dkt.
No. 530 at 8 n.3. As the declaratory religfigls concerning owndrg of those recorded
performances between the Simone Estate, Bramd Sony Music remain outstanding, the

requested judgment as to those items is ldnitea declaration that the Stroud parties d

O

not own them; the issue of which of then@ning parties owns them is reservéd.

Similarly, Sony Music assertsaha judgment shouldold that the Stroud parties have no
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ownership rights with respect to any recogdirof musical performances by Nina Simon
but should not decide the aership rights of the recortis as between Sony Music,
Brown, the Estate, or any othgairty excepting the Stroud pagieDkt. No. 529 at 3.

Entry of default judgment agquested will not fully redee this matter because Sg
Music, Brown, and the Simone Estate easbkert ownership interests in the Simone
Recordingg. See e.g.Dkt. Nos. 82 at 10:10-18, BL10; 263 1 42-47. The moving
parties, however, contend that judgmergrigper under Federal Rule of Civil Procedure
54(b) which provides thatvhere there are multiple claims or multiple parties involved
action, a court may enter final judgment as teeiethan all of the claims or parties if the|
court “determines that there is no just mafor delay.” Fed. R. Civ. P. 54(b).

The undersigned agrees that there is no dimpent to the immediate entry of defa
judgment for declaratory relief as requestedhigyparties. A judgment stating that SPE
Andrew B. Stroud, and Scarlett Stroud, asdministratrix of theStroud Estate, have no
rights to the Nina Simone recordings or awiBual works, without deciding the ownersk

interests among the other parties does not ceeask of inconsistent judgments, and theg

IS no just reason to delay entyjjudgment. At the same tanthe requested judgment wi

clarify the legal relations between the paraes will afford the moving parties relief fron
the controversy giving rise this action by clarifying tha®PE, Andrew B. Stroud, and
Scarlett Stroud, as administratrix of the Stré&stlate, have no rights to any Nina Simon
recordings or audiovisual works.

Accordingly, the undersigned finds that Browand the Simone Estate have stated
sufficient claim for declaratory relief and remmends that the District Court enter defad
judgment declaring that SPE, Andrew B. Stroud, and Scarlett Stroud, as administrat

the Stroud Estate, have no rights of repatidun in any Nina Simone recordings or

€,

ny

in an

lip

ere

n

a
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rix of

® Brown prayed for a declaratorydgment that he “is the legal beneficial owner of the dispute
Nina Simone recordings and audiovisual worl3kt. No. 82 at 13:6-7 Additionally, there is a
declaratory relief claim by Brown against Sony$u Brown does not request adjudication of
those claimed ownership interests here.
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audiovisual works. That being so, the undersigned maooends that the District Court also
enter default judgment declaring that SREdrew B. Stroud, and Scarlett Stroud, as
administratrix of the Stroud Estate, owninterest in any Nin&imone performance

embodied in the works bearing the follogiU.S. Copyright Office registrations:

Title Registration number
Nina Simone Sings Billie Holiday N-4087
Revolution: College Concerts PAuU-296-1390
(Amherst/Morehouge

Nina Simone Protest Anthology SRu-613-162
Nina Simone Recordings: Vol. 2 SRu-618-625
Nina Simone Recordings: Vol. 5 SRu-591-966
Nina Simone Recordings: Vol. 6 SRu-590-905

Nina Simone — Montreux Jazz Festival SRu-606-013

Nina Simone Great Performances PAu-335-5670
Nina Simone Assorted Photographs PAu-688-185
Nina Simone Home Movie PAu-293-401

The undersigned further recommends thatDistrict Court hold that the default
judgment does not adjudicate as between Brdlne Simone Estate, and Sony Music, “the
ownership rights to any Nirdimone recordings or audi®ual works or the right to
possession of any objects in which they are endaldir the right to keep copies thereof, or
the right to any of Stroud’s profiteereon.” Dkt. No. 524 { 10.

2. The Remaining Simone Magrials (the Simone Estate)

Additionally, the Simone Estate seeks deatlary relief as to t ownership of Nina

® In addition to his reply couniglaims, Brown also alleges a deettry relief claim in his First
Amended Complaint. In that claim, Brown seekdeclaratory judgment “that defendants have no
right, title, nor interest in any of the Disputed $tk&rs.” Dkt. No. 35 at 5:18-20. In his motion for
default judgment Brown explains that the “Dispukéasters” is a subset tfie recordings resolved
by Brown’s reply counterclaims and should not bgasately considered less the Court declines
to award the declaratory relief@wn prayed for in the reply counterclaims. Dkt. No. 522 at 10 n.8.
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Simone’s diaries, letters, photographs, recordivigieotapes or other depictions of Ning
Simone, other than any recordings and eudual works which have been addressed
separately in section IlI(C)(1)(a)(i)(1) abovhdt‘Remaining Simone Materials”). DKkt.
Nos. 263 at 11:12-21; 524 | 12.

By virtue of their default SPE, Anew B. Stroud, and Scarlett Stroud, as
administratrix of the Stroud Estate haveceded that (1) the rights in the Remaining
Simone Materials belonged solely to Ninan8ne, and subsequent to her death, to the
Estate, Dkt. No. 263  42; (2) that, nevelels, Andrew Stroud and SPE have publicly
disseminated the Remaining Simone Materiahgl have usurpeddftopyright and other
intellectual property rights tthe Remaining Simone Materias their own, Dkt. No. 263
43; and (3) that it is likely that Andre@troud and SPE are in possession of Remaining
Simone Materials, and there is an immingmeat that they will attempt to publish and
claim the copyright tohose items, which properly belonigsthe Simone Estate, Dkt. No
263 ) 44.

Accordingly, the undersigned Magistratedde recommends that the District Cout

enter a default judgment declaring that the Simone Estate is the rightful owner of the

Remaining Simone Materialsd that SPE, Andrew B. Stroud, and Scarlett Stroud, as
administratrix of the Stroud Estate, hanerights of reproduction in any Remaining

Simone Materials.

3. The Request for Injunction asto the Remaining Simone
Materials (the Simone Estate)

Based on its claim for declaratory relidfe Simone Estate also seeks a permane
injunction. Dkt. Nos. 263 &1:4-13; 524 § 14. Under 28 UCS.8 2202, district courts a
empowered to grant an injunati as “(f)urther necessary omoper relief” to effectuate a
declaratory judgmentDoe v. Gallinot 657 F.2d 1017, 1025 (9th Cir. 1984¢ge also
Round Hill Cellars 2011 WL 6961333, at *5 (recommenditigat the District Court grant
injunctive relief against defaulting defendafier entering declaratory judgment that

plaintiff did not infringe defendant’s tracharks). A plaintiff seeking a permanent
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injunction must demonstrate: “(1) that it haffered an irreparable injury; (2) that remedies

available at law, such as monetary damagesinadequate to comsate for that injury;

(3) that, considering the balance of hardships between the plaintiff and defendant, ajremedy

in equity is warranted; and (4) that thébpa interest would nobe disserved by a
permanent injunction.’eBay Inc. v. MercExchange, L.L,G47 U.S. 388, 391 (2006).

Because the Simone Estate’s claim for aa@ation of ownershipere is limited to
the Remaining Simone Matesalthe requested injunctionahid similarly be limited.
According to the Simone Esé&s counterclaims, Andre®. Stroud and SPE are in
possession of Remaining Simone Materiallegedly obtainethrough fraudulent
concealment, have sought to exploit thosserials, and have failed to provide an
accounting of the materials their possession. Additionally, the history of the Stroud
parties’ unexcused delay, beaith, and failure to respond to the Court’s orders suggests
that these activities will not cease absent judicial intervention.

Therefore, the undersigned Magistrate Judg#s that the Simone Estate will be
irreparably harmed if an injunction is nesued and recommends that the District Court

enter a permanent injunction providing that SRigrew B. Stroud, and Scarlett Stroud, as

administratrix of the Stroud Estate, and each of them, and each of their respective officers,

agents and employees, andgtsons acting in concert withem, their agents, assigns,
affiliates and representatives, are permanesrijgined, restraineand prohibited from

licensing, reproducing, manufacturing, printidgstributing, selling, marketing, promoting,
advertising, broadc#ag, publishing ad/or otherwise exploiting the Remaining Simone

Materials, or causing the fageing activities to take place.

4. The Request to Be Bound byhe Injunctions from the
Prior Actions (Brown and the Simone Estate)

In his First Amended Complaint, Browrsalseeks a declaration that SPE, Andrew

Stroud, and Scarlett Stroud, as an individarad administratrix of the Stroud Estate are

bound by the final judgmengd permanent injunctions Mina Simone v. San Juan Mus

Group, No. 94-cv-01288 TEH andina Simone v. Marshall SehgiNo. 95-cv-03590
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CAL, 1998 WL 410894 (ND. Cal. July 10, 1998). Dkt. 035 at 5:18-20; 522 at 10:10
12;see alsdkt. No. 82 at 9:21-10:9. The Simokstate also requests enforcement of
portions of the injunctions entarén the prior actions thatgeire the enjoined parties to
deliver up to the Simone Estate each and ensmgrding, and all physical elements ther
Dkt. Nos. 263 at 13:23-14:2, 21:18-22; 530 at 10:23-27.

Under Federal Rule of Civil Procedwg(d)(2), an injunction binds not only the
parties, their officers, agents, servants, employees, andegtsotyut also “other persons
who are in active concert or participation” with them if theye received actual notice @
the injunction by personal service or otherwiSee alsdkeebok Int'l Ltd. v. McLaughljn
49 F.3d 1387, 1391 (9th Cir995) (“The nationwide scope ah injunction carries with it
the concomitant power of the court to react to nonparties who knowingly violate its
orders.” (quotingNaffenschmidt v. MacKay63 F.2d 711, 74 (5th Cir. 1985)).

Here, Brown alleges that the defendantdhaprior actions claned interests in the

disputed masters based on chains of title pogbortedlypegan with AndrevB. Stroud and

SPE. Dkt. No. 35 1 5. Brown further g&s that, pursuant to the final judgments and

the

pOof.

—h

permanent injunctions, along wighseries of written conveyances, Nina Simone acquired

all rights to the masters that she did not alyeawn, and that “[n]o later than approxima

2000, [Andrew B. Stroud and SPE] had achuatice of the permanent injunctions entered

in the Prior Actions and their application[fendrew B. Stroud and 38 as persons acting

in concert and/or participatn with said prior defendants e time the injunctions were
entered.”ld. 11 3, 7. Brown and the Simone Estatege that Andrew B. Stroud and SH
were allegedly among the persons who actembicert with the Sehordefendants at the
time the injunctions were entered and therefare,bound by the prior actions’ injunctiof
Dkt. Nos. 82 1 12; 263 | 37.

Notwithstanding their actual notice of thadl judgments and permanent injunctig
entered in the prior actions, Andrew B. Stramtl SPE contend that they are the exclus
owners of one or more of the disputed mastdkt. No. 35 1 14. Brown further alleges

that on August 29, 2006, onettie persons enjoined in theor actions from licensing or

Case No. 08-cv-02348 JSW %\IC% 32
REPORT AND RECOMMENDATION ON
MOTIONS FOR DEFAULT JUDGMENT

ns

ive




© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

attempting to license any Same recordings, Jerry Williangdba Swamp Dog, and Andre
B. Stroud and SPE, conspirexviolate the injunction issued in the prior actioid. § 10.
The complaint specifiethat Andrew B. Stroud and SPRgaged Williams to act as their
agent for the licensing of the disputed mastard that Williams offered to license the
disputed masters to third partidsl. The complaint further algges that in December 200
Andrew B. Stroud owned www.masimone.biz, which allowedsitors to listen to and
purchase downloads of Nina Simone recordingduding the version of “Just in Time”
from the film “Before Sunset.ld. { 11. The entry of default against Andrew B. Stroud
SPE establishes these allegations.

Furthermore, Brown hasibmitted evidence #t the harm Brown is facing from
Andrew B. Stroud and SPE’smaduct is ongoing. Although Altew B. Stroud passed aw
on July 14, 2012, Dkt. No. 4&& 5, and ASI was dissolved daly 26, 2012Dkt. No. 452
at 2, as of March 1, 2013, several of the &rparties’ releases wneestill available for
online purchase. Dkt. N623 11 8-9, at 82-93.

Accordingly, the undersigned Magistratedde recommends that the District Cout
enter a declaratory judgment providing thaESRndrew B. Stroud, and Scarlett Stroud
administratrix of the Stroud Estate, andthtise acting in concert with them, are bound

the permanent injunctions is=diin the prior actions.

5. The Request to Allow Copyng (Brown, the Simone
Estate, and Sony)

Based on their counterclaims, Brown ahd Estate also ek a writ compelling
Andrew B. Stroud and SPE to keavailable all Nina Simonecordings and audiovisua
works in their possession, custody or confiooldigital copying and, if appropriate, non-
destructive preservation by Brown, the Sim&state and Sony Music. Dkt. No. 82 at 1
13; 263 1 49; 522 at 8-9; 524 Y 10-11. Imtstion for default judgment, Sony Music &
joins this request. OkNo. 529 at 9-10.

As the Court already determined, Broaumd the Simone Estate have stated a

sufficient claim for declaratory relief and acteratory judgment is proper, finding that
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SPE, Andrew B. Stroud, and Scarlett Stroudhdministratrix of the $vpud Estate, have no

rights of reproduction in any Nirfeimone recordings or audiovisual works. As a result of

the Andrew Stroud and SPE’s default, it igttfer established that Andrew B. Stroud an
SPE have exclusive possession, custodyoatrol over pre-February 15, 1972, Nina
Simone sound recordings andpublished audiovisual workghich are not the subject of
any audiovisual copyright registrations, andvidnich no other copiesxist. Dkt. Nos. 82]
24; 263 1 38. Andrew B. Biud and SPE have publiclysseminated Simone Materials,
and have usurped the copyrigimd other intellectual property rights to the Nina Simon
Materials as their own. Dkt. No. 263 11 83, The Nina Simoneorks in Andrew B.
Stroud and SPE’s possession, cugtad control are all fixedh deteriorating analog med
and unless they are digitally copied the perfamges could be lost forever. Dkt. No. 82
26. In support of his motion falefault judgment, Brown algefers to evidence that ther
are at minimum 51 boxes of Nina Simone reaags that have yet to be produced for
inspection and copying. DKio. 392-1 9 11. Brown arfsbny Music need studio quality
copies of the recordings in wah they respectively hold owrship interests so that they
might commercially exploit themDkt. No. 82 {1 25, 27. o8y Music, Brown, and the
Simone Estate each assert ownershigr@sts in Nina Simone recordingSee e.g.Dkt.
Nos. 82 1 13, 16, 24; 263 Y 42-47.

Based on the facts alleged by them, the Cimuls that Brown and the Simone Est
will be irreparably harmed if Andrew Eitroud and SPE are nmampelled to make
available for copying and/or non-destructivegervation the Nina Simone recordings a
audiovisual works, and that an injunctisrappropriate under 28 U.S.C. § 2202
(empowering courts to grant an injunctior‘@igirther necessary or proper relief’ to

effectuate a declaratory judgmettt).

D

El
1

e

ate

19 Brown’s Reply Counterclaims include a separate cause of actiongeskorder allowing
copying of Nina Simone recordings and audiovisuailks under the All Writs Act. Dkt. No. 82
12-13. In an order dated January 8, 2011, teryranted Andrew Stroud and SPE’s motion {
dismiss the Estate’s claim under the All Writst A28 U.S.C. § 1651 on the basis that it is not a
separate claim for relief. Dkt. No. 251 at 18-Bke Lights of America, Inc. v United States

District Court, 130 F. 3d 1369, 1370 (9th Cir 1997) (“[Clourts must possess an independent
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Accordingly, the undersigned Magistratedde recommends that the District Cout

enter default judgment providing that SP#drew B. Stroud, and Scarlett Stroud, as

administratrix of the Stroud Estate, and latite acting in concert with them, are ordere

forthwith make available to Brown, the Sime Estate, and Sony Music all Nina Simong

recordings and audiovisual works in their pessen, custody, or control for digital copyi

and, if appropriate, non-destructive preseprati The undersigned Mastrate Judge furthe

recommends that the District Court enter difaalgment ordering that all recordings and

audiovisual works that were or may have bessorded during the term of Nina Simone
contracts with RCA must be delivered3ony Music, 550 Madison Avenue, New York,

New York 10022 within thity (30) days of entry of the €eult judgment and must be hel

in escrow pending determination of the owhgrgights in those works, with reasonable

access to Brown, the Simone Estate, and Sorsidvta inspect and coms they deem fit.
ii. The Unfair Competition Claim (Brown)

Brown also moves for default judgment lois reply counterclaim under California
Business & Professions Code § 1720@eq. seeking an injunctioprohibiting Andrew B.
Stroud and SPE from attempting to licensetberwise exploitig any Nina Simone
recordings or audiovisual works which they have no rights of reproduction. Dkt. No.
MM 17-22, at 13:13-15.

Section 17200 prohibits unfair competitisich means “any unlafwl, unfair or

fraudulent business act or practi¢e[Cal. Bus. & Prof. Cod& 17200. “This tripartite test

Is disjunctive and the plaintiffeed only allege one of the #& theories to properly plead
claim under section 17200Med. Instrument Dev. Labs. v. Alcon Laléo. 05-cv-01138
MJJ, 2005 WL 1926673, at *5 (N.D. Cal. gul0, 2005). “By proscribing any unlawful

of jurisdiction before entertaining a requestdonrit”). The Simone Estate’s First Amended
Counterclaims removed the independent claim utideAll Writs Act but continued seeking reli
under that Act. Dkt. No. 263 at 13, 21.

While the Court agredhat it also has the awthty to provide such injoctive relief under the A
Writs Act, 28 U.S.C. § 1651 as “necessary or appatgtin aid of the couis jurisdiction, it need
not invoke that authoritin light of its finding that relief i@ppropriate under 28 U.S.C. § 2202.
See Pa. Bureau of Corr. v. United States Marshals S€r4.U.S. 34, 41-43 (1985).

Case No. 08-cv-02348 JSW %\IC% 35
REPORT AND RECOMMENDATION ON
MOTIONS FOR DEFAULT JUDGMENT

—

d to

14

ng

D
—_

S

82

ef




© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

business practice, section 17200 borrowsatiohs of other laws and treats them as
unlawful practices that thenfair competition law makesdependently actionable Cel-
Tech Commc’ns, Inc. LL.A. Cellular Tel. Cq.20 Cal. 4th 163, 18(1999) (citations and
internal quotation marks omitted). The lolia@ope of the unfair competition law also
permits courts “to enjoin egoing wrongful business conduno whateveicontext such
activity might occur.”Id. at 181 (citation omitted). “Whea plaintiff who claims to have
suffered injury from a direct copetitor’s ‘unfair’ act or praace invokes section 17200, the
word ‘unfair’ in that section means conducatlhreatens an incipient violation of an
antitrust law, or violates the policy or spiit one of those laws because its effects are
comparable to or the same as a violation eflélw, or otherwise significantly threatens or
harms competition.”ld. at 187. Further, § 17204 permats injunction to be sought by any
“person who has suffered injury in fact and ltes money or property as a result of the
unfair competition.” Cal. Bus. & Prof. Cod&17204. However, “a gintiff cannot receive
an injunction for past conduct unless he shithat the conduct will probably recurSun
Microsystems v. Microsoft Cordl88 F.3d 1115, 1123 (9thrCiL999) (citation omitted).
Brown alleges that he is a legal ownesofme Nina Simone recordings and an
equitable owner of recordings the titlevtbich she transferred to other companies,
including RCA (now Sony Mus)c Dkt. No. 82 at 10. Brown further alleges that Andrew
B. Stroud and SPE have possesstustody, or control of vasus Nina Simone recordings
first fixed prior to Februant5, 1972, and certain unpulbled audiovisual performances
that are not the subject of anydeavisual copyright registrationdd. Brown alleges that,
although Andrew B. Stroud drSPE have no rights of repradion in any of those works
they have licensed some of them and “nrecently” have offered to license those workis
to at least Bethlehem Recordsngdusic, and Charly Recordsd. Brown claims that
this wrongful exploitation othe Nina Simone recordingsanjured him by diverting sales
from lawfully manufactured copies of Nina Sime recordings for whiche is entitled to g

share of the revenudd. at 11-12. By virtue of the ¢wult, Andrew B. Stroud and SPE

have admitted these facts which state a claim for an unfair business practice proscribed by
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Business & Professions Code 8§ 172@®e Capitol Records, LLC v. BlueBeat, 1765 F.
Supp. 2d 1198, 1206 (C.D. Cab10) (holding that owner of iernet website was liable t
record companies for unfasompetition under § 17200 wh it reproduced, sold, and
publicly performed without authorizationgf972 recordings aved by the record
companies§’

Furthermore, the reply counterclaims hauéficiently allegé a probability that,
unless they are enjoined, Andrew B. Stroud &R& will continue to attempt to wrongful
exploit Nina Simone’s recordings. Dkt. N2 at 12. In additio, Brown has submitted
evidence in support of his moti for default judgment showing that, although Andrew
Stroud passed away on July 2012, Dkt. No. 482 at 5, ar&lS| was dissolved on July 2
2012, Dkt. No. 452 at 2, as of March 1, 2048yeral of the Stroud pees’ releases were
still available for online purchase. Dkt. N@3Y 8, 82-93. For instance, ASl is selling
Nina Simone albums for $8.99 which Brown @eek is a dollar less than what he woulg
charge and a dollar less than SonyshMicharges for authorized copidd. Additionally,
Brown asserts that, as a result of the refat#thie Stroud parties and their distributor to

produce royalty statements in discovery, Brown is unable to obtain the information

necessary to determine his actual losses wieicters the harm suffsd by him as a result

of the Stroud parties’ conduct irreparabli. g 9.
Accordingly, the undersigned Magistratedde recommends that the District Cout
enter a default judgment providing that SREEdrew B. Stroud, and Scarlett Stroud, as
administratrix of the Stroud Estate, aadtithose acting in concert with them, are
permanently enjoined from exploiting or atteing to license or exploit any Nina Simon
recordings or audiovisual works.
lii. The Conversion and ReplevirClaims (the Simone Estate)

Based on its counterclaims of conversiod agplevin against Andrew B. Stroud a

y

O)

} ==

—+

1 Brown also asserts that André&troud and SPE'’s licensing of Nina Simone recordings in w
they have no rights of reproduction i®gcribed by California Civil Code § 98@kt. No. 82 at
12.
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SPE, the Simone Estate seeks a defadljinent awarding it possession of the Simone

Materials other than the recordings and audioal works provided foseparately in section

HI(C)(1)(a)(i)(1) above. Dkt. Nos. 263 at 22:3-5; 524 |1 12-13.

To establish conversion, arpamust show “(1) plaintfs’ ownership or right to
possession of the property at the time efc¢bnversion; (2) defendes’ conversion by a
wrongful act or dispositioof plaintiffs’ property rghts; and (3) damagesMesserall v.
Fulwider, 199 Cal. App. 3d 1324, 1329 (1988mphasis omitted). [inermore, under th
common law remedy of replevin, a plaintfbuld “recover both personal property and
incidental damages from amlawful possessor.Adler v. Taylor No. 04-cv-08472, 2005
WL 4658511, at *3 (C.D. Cal. Feb. 2, 2005)n federal courts, replevin is a remedy
specifically approved by rule, as govedby the appropriate state lawd. “For specific

recovery, a plaintiff only needs show (1) a right to possessiof the property, and (2) the

defendant’s wrongful possessiord.; Stockton Morris Plan Ce Mariposa Cnty.99 Cal.
App. 2d 210, 213 (1950). In other words, replevin is an avaitebiedy for conversion,

and when a complaint suppoagonversion claim, it also supps a remedy of replevin.

Adler, 2005 WL 4658511, at *ZFee alsdnt’| Raelian Movement (IRM) v. Hasheio. 08¢

cv-0687, 2011 WL 379489%t *8 (E.D. Cal. Aug25, 2011) (recommending default
judgment and order of repleviequiring defaulted defendaritsreturn to plaintiff film
footage they had wrongfullgonverted from plaintiff).

The factual allegations of the Simone Estsagperative counterclaims, which mus
accepted as true, support the elements mv@sion and replevin as to the Remaining
Simone Materials, Dkt. No. 263 § 39 By virtue of their defalt Andrew B. Stroud and
SPE have conceded that (1) the Simonet&ssethe rightful owner of the Remaining
Simone Materials, and thus they own no ingene them, Dkt. No263 1 20, 34, 37, 42,

l be

2 1n ruling on Andrew Stroud and SPE’s motiordtsmiss the Simone Est&eounterclaims, th
District Court previously helthat the tangible property sougbtbe recovered by the Simone
Estate was described with sufficierertainty to withstand a motida dismiss. Dkt. No. 251 at 1
17. The court concluded that themary property defined as theiisone Materials” and sought
be returned are the personal diaries of Simone identified in the compthaint.
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69-70; (2) Andrew B. Stroud and SPE unlallyfuetained possessi@f Remaining Simone

Materials, which was conceal@dviolation of the fiduary relationship which existed
between Nina Simone and Hestate on one hand, and AndrBwStroud and SPE on the
other,id. 1 51-64, 71-83; and (3) the SineEstate has been injurédl, 11 65-66, 84-8%
Accordingly, the undersigned Magistratedde finds that the Simone Estate has
established that Andrew B. Stroud and=S#re liable for conveisn of the Remaining

Simone Materials and thatdalsimone Estate is entitled pbysical possession of the

Remaining Simone Materials. Therefores tmdersigned recommends that the District

Court enter judgment providing that S drew B. Stroud, and Scarlett Stroud, as
administratrix of the Stroud Estate, and latite acting in concert with them, are ordere
deliver to the Simone Estate all Remaininmm&ne Materials within thirty (30) days of
entry of the default judgment to Dohgt Weber at Shukat, rhfow Hafer, Weber &
Herbsman, LLP, 494 8th Avenue, 6tloor, New York, Nev York 10001.

While the Simone Estate seeks a judgnuémiossession as to Remaining Simone
Materials, it also seeks to invoke this Gégiauthority to retaigurisdiction over that

judgment, as compensatory damages maydreanted in the event that any Remaining

Simone Materials are not returned and mayalamages are necessamycompensate the

Simone Estate for any lost damaged property. Since itnst possible to calculate thes

d to

D

possible monetary damages until it is known wigobperty is returned, the Simone Estate

seeks to have this Court retain jurisdiatiso that the judgment may be modified as

appropriate to award compensation for any priyp®ot returned. Dk No. 530 at 17-18.

13 The Court previously denied Andrew Brdtd and SPE’s motion to dismiss the Estate’s
conversion claim for failure to state a claim ané@cted the argument that the Estate’s claim fo
replevin is not a separate claim for reli€kt. No. 251 at 11-12, 15-16. The Court, however,

r

dismissed the conversion and replevin claims, with leave to amend, based on its conclusion that the

Simone Estate failed to allege sufficient factstiow that the statute of limitations should be
tolled. Dkt. No. 251 at 11:18-22:2. Subseqlyerty its order dated August 10, 2011, this Cou

It

denied Andrew B. Stroud and SPE’s renewed motion to dismiss these claims, concluding that the

Simone Estate had alleged facts demonstratinduaifiry duty and showintpat the discovery rul
applied to toll the statute of limifians as to the claims for comgeon and replevin. Dkt. No. 309
at 3-5.
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Monetary damages for congssn would be appropriate der California Civil Code
8§ 3336. SeeCal. Civ. Code § 3336@;yrone Pac. Int'l, Inc. v. MV Eurychjl658 F.2d 664,
666-67 (9th Cir. 1981)kee also Al G. Barnes Shows Co. v.,TgéltCal. App. 304, 309
(1923) (“A judgment for defendaifor a return of property, dor its value where return
cannot be had, is a proper judgment in replevief)nt’| Raelian Movement (IRM) v.
HashemNo. 08-cv-0687, 2011 WL 3794899,*8t(declining on a default judgment to

reserve the issue of damageshia event of non-delivery of th@operty in a replevin action

where plaintiff had two opportunities and ample time to propose alternative damages and

provide evidence in support of the awardsoth damages, bigiled to do so).
Furthermore, it is within the Court’s power retain jurisdiction for the purpose of
amending the judgment by default orageaudit assesses the damadese, e.g., Bd. of
Trustees of Laborers Health & Welfare Tr&sind for N. Cal. v. Shade Const. & Eng’g
No. 06-cv-06830 PJH, 200/L 3071003, at *5 (N.DCal. Oct. 19, 2007Bay Area
Painters v. Alta Specialty\No. 06-cv-06996 MJQACS), 2008 WL 11493ht *6 (N.D. Cal.
Jan. 10, 2008) (retaining jsdiction over future requestsrfattorneys’ fees and costs
incurred in judgment collection).

Accordingly, the undersigned Magistrate Judggommends that the District Court

reserve jurisdiction to amendetjudgment to award money damages to the Simone Estate

resulting from any failure of SPE, Andrew Br&itd, and Scarlett Strouds administratrix
of the Stroud Estate, to deliver possessiomgf@operty awarded @o account as requir
in this order.
Iv. The Request for Accountng (the Simone Estate)

The Simone Estate also moves for déifaudgment on its claim for accounting
against Andrew B. Stroud and SPEkt. Nos. 530 at 15-16; 524 | 15.

To state a claim for accounting, a plaintifeds to show “(1) [a] relationship betw
plaintiff and defendant, such as a fiduciary tielaship, that calls for an accounting, and
that defendant owes a balance to plaintiff tadbo complicated toalculate without an

accounting from the court.EMC Corp. v. ShaNo. 13-cv-00118 (EJD), 2013 WL
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4399025, at *6 (N.D. Cal. Aud.3, 2013) (citations omittedJieselle v. McLoughlinl73

Cal. App. 4th 156, 179-80 (2009). “Howevefjcuciary relationship between the parties is

not required to state a cause of action for anting. The right to an accounting can arise

from the possession by the defendant of mpargoroperty which, because of the
defendant’s relationship with the plaintithe defendant is oblegl to surrender.Teselle
173 Cal. App. 4th at79-80 (citation omittedsee alsdn re Niles 106 F.3d 1456, 1462
(9th Cir. 1997) (“Basic principles of the lant fiduciaries therefore place the burden to

render an accounting on the fiduciary onae ghincipal has shown that funds have been

entrusted to the fiduciary and not paid oweptherwise accounted for.”). A claim for an

accounting may be decided omation for default judgmentSee, e.gWilliams-Sonoma,

Inc. v. Friendfinder, InG.No. 06-cv-6572 (JSW) (MEJ), 200¥L 4973848, at *7, 10 (N.D.

Cal. Dec. 6, 2007) (recommending that the masCourt grant default judgment and permit

plaintiff the opportunity tdorief the specific amount of damages after a full accounting).

Having established that Arelv B. Stroud and SPE contedl the Remaining Simone

Materials in violation of their fiduciary dies to the Simone Estate, the Estate has
demonstrated that it is entitléol an accounting in order ssess the full extent of its

damages. However, because the Simone Estate seeking at this time an adjudicatio

its conversion and replevin claims as to agordings and audiovisual works which have

been addressed separatelgaction II(C)(1)(a)(i)(1) above, its request for accounting

“any and all assets in the possession, custodgmrol of the Stroud Defendants,” Dkt. No.

524 { 15, should be limited toegtlRemaining Simone Materials.

Furthermore, the Simone Estate has novigled a valid basis for the Court to order

an accounting “for all profitgains and advantagdsrived from anyd all exploitation,
reproduction, sale, or other use of the&Bimone Materials and any Nina Simone
recordings and audiovisual works,” with respecany Simone Materials other than the
February 15, 1972 Nina Simone souncorelings and unpublished audiovisual works

which are not the subject of any audiovisughyagght registrations. Dkt. No. 524  15.

pre-

The Simone Estate’s counterclaims do not stateunterclaim for conversion or replevin as

Case No. 08-cv-02348 JSW %\IC% 41
REPORT AND RECOMMENDATION ON
MOTIONS FOR DEFAULT JUDGMENT




© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

to such profits. Even if it did, howevesych a claim would be preempted under the
Copyright Act. A state law cause of actiis preempted by the Copyright Act if two
elements are satisfied: (1) “tivork involved must fall witn the ‘subject matter’ of the
Copyright Act as set forth ih7 U.S.C. 88 102 and3,” and (2) “the rights that plaintiff

asserts under state law must be ‘rights #inatequivalent’ to those protected by the

Copyright Act.” Kodadek v. MTV Network$52 F.3d 1209, 1212 (9@ir. 1998) (citations

omitted);see Firoozye v. Earthlink Network53 F. Supp. 2d 1115130 (N.D. Cal. 2001)
(holding that, if a claim for conversion is ordgeking damages fordlinterference with a
intangible property right, such as “from de&ledant’s reproductioof the work—and not
the actual return of a piece of property—tt@m is preempted.” (citation omittedpielsi
v. Falk 916 F. Supp. 985, 992 (C.D. Cal. 199&)Iding plaintiff's chim for conversion
was preempted where it “ma[de] the cruci&@gation that Defendants have wrongfully
used and distributed Plaintiffisork of authorship,” as sudmn allegation is “part and
parcel’ of a copyright claim.”). However, insofas the Simone Estaseeks return of the
tangible Remainingimone Materials, this constitutas extra element that cannot be
preempted as the Copyright Act provides no such rem@diylo v. Ries743 F.2d 630, 63
(9th Cir. 1984).

Accordingly, the undersigned Magistratedde recommends that the District Cout
enter judgment ordering SPE, Andrew B. Straardd Scarlett Stroud, as administratrix @
the Stroud Estate, to accddar any and all Remainin§imone Materials in their
possession, custody, or control, including &maysactions, acquisitions, or transfers by
Andrew B. Stroud, Scarlett Stroud, as admmaisix of the Stroud Estate, and SPE of or
relating to the Remaining SimoMaterials within thirty (30)3ays of entry of the default
judgment.

b. Remaining Factors

On balance, the remainirigjtel factors also favor entry of default judgment. First

Brown, the Simone Estate, and Sony Muswe demonstrated that they would be

prejudiced if default judgment is not grantecetgoin the Stroud parties’ conduct. Dkt.
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Nos. 522 at 11; 529 at 7-10; 530 at 16. Tlovimg parties have also shown that they h;
been prejudiced by the Stropdrties’ failure to providan accounting of all Simone
Materials in their possession, or to permé thoving parties to copy and preserve the
recordings. Dkt. Nos. 522 at 9; 529 at 9-1() 8810, 16. This factdhus weighs in favo
of default judgment.

Second, while the assertion of affirma&iglaims by the Stroud parties suggests a
possibility of a dispute conaa@ng the ownership of the i8one Materials, the Court’s
dismissal of those claims with prejudice basadailure to state elaim despite multiple
opportunities to repleadeeDkt. No. 337, indicates that thiiactor also supports the entr
of default judgment.

Third, while the public policy favoring gposition of cases on their merits usually
counsels against dismissal, thistory of the Stroud partieshexcused delay, bad faith, &
failure to respond to the Court’s ordesseDkt. No. 511, shows thdtis unlikely that entr
of default against the Stroud partiesswiae result of excusable neglect.

Fourth, the moving parties here are segla declaration of rights, injunctive relief
access for copying and preservatto the Nina Simone recamtjs and audivisual work,

and the return of the Remaining Simone Maierto the Estate. \Wi respect to possible

compensatory damages which may be warraintéoe event that the Remaining Simone

Materials are not returned, the Simone Estasesking the Court to retain jurisdiction to

allow the Simone Estate to determine whethere are any monetary damages. Dkt. No.

530 at 17-18. The moving parties are netk#sg an excessive or speculative monetary,
award. Thus, there is nomcern that a large, unreasdle monetary judgment will

negatively impact the Stroumhrties in this case.

Finally, although federal policy generallwtas decisions on the merits, “the mere

existence of Fed. R. Civ. P. 55(b) indicattest ‘this preference, standing alone, is not
dispositive.” PepsiCo, Inc. v. Cal. Sec. Ca2388 F. Supp. 2d 1172, 1177 (C.D. Cal. 20
(citation omitted)see Craigslist, Inc. v. Naturemarket, In894 F. Supp. 2d 1039, 1061

(N.D. Cal. 2010) (finding that entry of defiajudgment is warranted where a defendant
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failure to appear makes a decision on theits)\enpracticable, if not impossible). The
Stroud parties’ conduct, whidtas been found to hinder,ldg and obfuscate the judicial
process, has made a decision against themeomdhits impracticable, if not impossible.
2. Judgment of Dismissal as t&troud’s Affirmative Claims
Brown and the Simone Estate seek enfrjugdgment of dismissal on the Stroud

parties’ fourth amended counterclaims. Dbs. 297; 522 at 11; 530 at 19-20. In an

order issued October 3, 2011, the Court ggdnthe motion to dismiss the fourth amende

counterclaims brought by Brawand the Estate, dismissialj claims brought by Stroud
and SPE with prejudice, and also dismissinglalims brought by ASbn the basis that it
was not properly joined as a party. Dkt..I887. This order and dismissal predate the
February 14, 2013 order in veh the Court dismissed “all affnative claims by the estats
of Andrew Stroud, ASI and SPEand entered default againseth. Dkt. No. 511. Based
on the Court’s prior order of dismissal, tinedersigned Magistratkidge recommends th
the District Court enter a judgment of diseakon the Stroud parties’ fourth amended
counterclaims in favor of Bwn and the Simone Estate.

3. Judgment of Sanctions

In addition, in their motion&or default judgment, Brown, the Simone Estate, and
Sony Music request that the judgment agaims Stroud Estate include the remaining
monetary sanctions that have not bpaid despite the Court’s orderSeeDkt. Nos. 445,
477, 483, 511. In support of his motifmm default judgmentBrown has submitted a
declaration stating that the monetary sanctemarded to him, in the amount of $4,706.
remain unpaid. Dkt. Nos. 445; 522 at 11-323 {1 11. The Simone Estate has submittg
declaration indicating that while it has receitbe monetary sanctions owed by Andrew
Stroud’s former counsel, the Estate has nogiked any portion ahe $1,035.00 awarded
against Andrew B. Stroud. Dkt. Nos. 4430 at 20; 531 1 6. Finally, based on a
declaration of Sony Music’s counsel executethruary 8, 2013, Soriusic states that it
has received the portion of the sanctionsfdo® Andrew B. Stroud’sormer counsel and

that the sanctions awarded against Andre\8tBud, in the amount of $17,994.53, remz
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unpaid. Dkt. Nos. 445; 508982; 529 at 7:9-21. In threopposition to the motions for
default judgment, Dkt. No. 55@he Stroud parties do not address the moving parties’
request for the judgment todlude the unpaid sanctions.

Accordingly, the undersigned Magistratelde recommends that the District Cour
enter judgment jointly and senadly against Andrew B. Sttml, SPE, and Scarlett Stroud
the administrator of the Strolfktate, that includes thapaid monetary sanctions as
follows: $4,706.25 to Brown; $1,035.00 tetBimone Estate; and $17,994.53 to Sony
Music.

V. CONCLUSION

The undersigned Magistraledge RECOMMENDS thale District Court GRANT
IN PART AND DENY IN PARTthe motions for default judgment by Brown, the Simo
Estate, and Sony Music, and as follows:

1. The undersigned recommends that therigtsCourt enter default judgment
favor of Brown and the Simortestate declaring that SPE, Aedr B. Stroud, and Scarlet
Stroud, as administratrix of the Stroud Estateve no rights of groduction in any Nina

Simone recordings or audiovisual works.aTbeing so, the undersigned recommends

the District Court also enter default judgmdatlaring that SPE, Andrew B. Stroud, and

Scarlett Stroud, as administratrix of the 8ttdstate, own no interestany Nina Simone
performance embodied in the works begitine following U.SCopyright Office

registrations:

Title Registration number
Nina Simone Sings Billie Holiday N-4087
Revolution: College Concerts PAuU-296-1390
(Amherst/Morehouge
Nina Simone Protest Anthology SRu-613-162
Nina Simone Recordings: Vol. 2 SRu-618-625
Nina Simone Recordings: Vol. 5 SRu-591-966
Nina Simone Recordings: Vol. 6 SRu-590-905
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Nina Simone — Montreux Jazz Festival SRu-606-013

Nina Simone Great Performances PAu-335-5670
Nina Simone Assorted Photographs PAu-688-185
Nina Simone Home Movie PAu-293-401

The undersigned further recommends thatDistrict Court hold that the default
judgment does not adjudicate as between Brdire Simone Estate, and Sony Music, the
ownership rights to any Nirimone recordings or audieual works or the right to
possession of any objects in which they arbauired, or the right to keep copies thereof,

or the right to any of Stroud’s profits thereon.

2. The undersigned Magistraledge recommends that the District Court enter a

default judgment in favor of the Simone HEetdeclaring that the Simone Estate is the
rightful owner of the Remaing Simone Materials and th&@PE, Andrew B. Stroud, and
Scarlett Stroud, as administratrix of the Str&stlate, have no rightd reproduction in any

Remaining Simone Materials.

3. The undersigned Magistraledge recommends that the District Court enter a

permanent injunction in favor of the SimonedEs providing that SPE, Andrew B. Stroud,

and Scarlett Stroud, as admingdtix of the Stroud Estatend each of them, and each of

their respective officers, agerdad employees, and all persons acting in concert with them,

their agents, assigns, affiliates and represemstare permanently jemed, restrained and
prohibited from licensing, reproducing, méacturing, printing, distributing, selling,

marketing, promoting, advering), broadcasting, glishing and/ootherwise exploiting th

4%

Remaining Simone Mattials, or causing the foregoing activities to take place.

4. The undersigned Magistraledge recommends that the District Court enter a

declaratory judgment in favarf Brown and the Simone Estgieoviding that SPE, Andrew

B. Stroud, and Scarlett Stroud, as adminigiatf the Stroud Estate, and all those acting in

concert with them, are bouty the permanent injunctiomssued in the prior actions.

5. The undersigned Magistraledge recommends that the District Court enter

default judgment in favor of Brown and therfeine Estate providing that SPE, Andrew B.
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Stroud, and Scarlett Stroud, as administraifithe Stroud Estatend all those acting in

concert with them, are orderémiforthwith make available tBrown, the Simone Estate,
and Sony Music all Nina Simone recordiraygsd audiovisual works in their possession,
custody, or control for digital copying antlappropriate, non-destructive preservation.
The undersigned MagisteaJudge further recommends ttreg District Court enter defau

judgment ordering that all recordings and au@iual works that were or may have beern

recorded during #term of Nina Simone’s contracts with RCA must be delivered to Sony

Music, 550 Madison Avenue, New York, New YdrR022 within thirty(30) days of entry

of the default judgment and must be hel@éserow pending determination of the ownership

rights in those works, with reasonable acde€3rown, the Simong&state, and Sony Mus

to inspect and copgs they deem fit.

ic

6. The undersigned Magistraledge recommends that the District Court enter a

default judgment in favor drown providing that SPE, Andrew B. Stroud, and Scarlet
Stroud, as administratrix of the Stroud Estated all those acting in concert with them,
permanently enjoined from exploiting or atteimg to license or exploit any Nina Simon

recordings or audiovisual works.

7. The undersigned Magistraledge recommends that the District Court enter

default judgment in favor of the Simone Estateviding that SPEAndrew B. Stroud, and

Scarlett Stroud, as administratrix of the 8ttdestate, and all thoseting in concert with

them, are ordered to deliver to the Simone tEstl of Remaining $none Materials within

thirty (30) days of entry of the default jusignt to Dorothy Webeat Shukat, Arrow Hafer,

Weber & Herbsman, LLP, 494 8th Aven@h Floor, New York, New York 10001.

8. The undersigned Magistraledge recommends that the District Court

reserve jurisdiction to amendetjudgment to award money damages to the Simone Estate

resulting from any failure of SPE, Andrew Br&itd, and Scarlett Strouds administratrix
of the Stroud Estate, to deliver possessiomgf@operty awarded @o account as requir
in this order.

9. The undersigned Magistraledge recommends that the District Court entg
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judgment in favorof the Sinone Estaterdering SEE, AndrewB. Stroud,and Scarlt
Stroud,as adminigatrix of the Stroud Etate, to acount for any and allRemainingSimone
Materids in theirpossessiomgustody, orcontrol, ircluding ary transactios, acquigions,
or tranders by theAndrew B.Stroud, Serlett Strowd, as admiistratrix d the StroucEstate
and S of or relding to theRemainingSimone Materials witin thirty (30) days ofentry
of the cefault judgment.

10. The wdersignedvagistrateJudge reemmendshat the Distict Courtenter a
judgment of dismssal on theStroud parites’ fourthamended ounterclams in favorof
Brown and the Smone Estate

11. The wdersignedvagigrate Judge reemmends hat the Distict Courtenter
judgment jointly and severalf against Adrew B. Sroud, SPEand Scastt Stroud a the
adminigrator of the Stroud Etate, thatmcludes thaunpaid mametary santions as ftlows:
$4,70625 to Brown; $1,035.0 to the Sinone Estat; and $17994.53 to ny Music

12.  The wdersignedvagistrateJudge reeommendstat the Distict Courtdeny
the request for relef against $arlett Strad as an idividual.

The movingparties mut serve theStroud paties with ths order inamannerd
ensurenotice.

Any party may object b this reconmendatia within 14 days aftetbeing servd with
a copy.Fed. R. Qv. P. 72(b).

IT IS SO RDERED.

Date: March31, 2014

Nathanael M.Cousins
United StatedagistrateJudge
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