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This matter is before the Court for entry ari order, with consent and agreement of the

parties, governing the disclosuaad protection of confidential aqtoprietary business information

and financial information that may be sought duringcdvery in this case. In order to facilifate

discovery while preserving and maintaining the confidentiality of certain documents or testimon:

that may be sought by the parties, the Courtrtaveviewed this Confehtiality Stipulation and

Protective Order (the “Protective Order’hdafor good cause shown, it is hereby ORDERED by the

Court that:
1. This Protective Order shall govern thee and dissemination of all information,

documents or materials that are produced inabi®n and designated asddidential.” Any Party

may, in good faith, designate as “Confidential” alocuments, interrogatory answers, responges to

requests for admission, deposition transcriptgodiion videos, information or other written,

recorded, or graphic material produced or disclasetthis litigation that te Party considers to pe

subject to this Protective Order. This Prtitex Order extends to any other person or entity,

including any third party, who pduces or supplies information, docemts or other materials used
in this action by subpoenap@rt order or otherwise.
2. The term “Confidential Infornten,” as used in this Protiee Order, shall mean (a)

information not in the public domain that reflectntidential financial ocommercial information

(b) matters that constitute or contain trade sequatsuant to applicable law, and (c) the non-public

personal information of third parties, including infation that identifies the personal or financial

information for a given person, including namdgdiess, account number, telephone number, |place

or position of work, or other identifying information.

3. Nothing in this Protective Order shall linthte right of a party to use documents|and

information that (a) were lawfully in its possessioiopto the initiation of tis action; (b) were, are,

or become public knowledge, not in violation oistProtective Order; (c) are acquired by the hon-

producing party from a third party who breachedegal obligation in providing the document(s

the non-producing party; or (d) become declassifieder the Protective Order. The parties shall

not designate information as “Confidential” for tparpose of interfering ith the rights of the
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receiving party to condudatiscovery or for the purpose of freeting the public’'s ght of access {o
Court proceedings and documents, as protected by the First Amendment.

Confidential Information

4. Any party to this action or other persor entity, including any third party, who
produces or supplies information, documents or othaerials used in thigction (hereinafter the
“Designating Party” or the “@Pducing Party”) may designate asdi@idential” (alsoreferred to ds

“Protected Material”) any such information, dmeent or material that it reasonably and in good
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faith believes constitutes or contains Confidential Information utte terms of this Protecti

ve

Order. The designation “Confidential” shall loeade by affixing on the document or material

containing such information, and upon each pagelesignated if practicable, a legend that in

substance states: CONFIDENTIAL .” To the extent that electronically stored or reco

rded

information or data is produced in native or otf@m such that it cannot be stamped or imaged

with a designation of “Confiderati,” the Designating Party magesignate such material
“Confidential” by cover letter refemmg to such material and by labeling that material to the €
possible.

5. Depositions may be designatébnfidential” by indicatingthat fact on the record
the deposition or by providg written notice to the other party within thirty (30) days of recei
the official hard copy transcript. Within thirt{B80) days of receipt othe official depositio
transcript, the Designating Party shall advise the court reporter and opposing counsel of th
pages and lines in which Confidential Informat@popears. If no indi¢eon on the record at t
deposition is made, all informatiahsclosed during a deposition shial deemed to be Confiden

Information until the time within which portions tfe testimony may be apgpriately designated

as

extent

at
pt of

n

he
tial

as

provided for herein has passed. Any party that @dsto disclose the transcript, or information

contained therein, before the time within whicimety be appropriately degnated as “Confidentig

has passed, may provide written netiof its intent to treat the treeript as non-cdidential, afte

which time, any Party that wants to maintain gytion of the transcript as “Confidential” m

I

ust

designate the confidential portion&hin fourteen (14) days, or elsiee transcript may be treated as

non-confidential. Any Confidential Information thigtused as an exhibit in a deposition sha
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subject to the provisionsf this Protective Order, along withehranscript pagesf the depositio

>

testimony dealing with such Conédtial Information. If a Designaiy Party has advised the court

reporter that Confidential Inforation has been disclosed oredsduring a depdson, the court

reporter shall include on the cover page the following indicatibEPOSITION CONTAINS
CONFIDENTIAL INFORMATION OF [NAME OF DESIGNATING PARTY] - SUBJECT

TO PROTECTIVE ORDER.” In the event the deposition is vidaped, the original and all copj

of the video shall be marked by thedeo technician to indicate thatTHIS VIDEOTAPE
CONTAINS CONFIDENTIAL INFORMATION - SUBJECT TO PROTECTIVE ORDER.”
Counsel for any Producing Party sHadlve the right to exclude frooral depositions, other than

deponent, deponent’s counsel, the reporter adéographer (if any), any person who is

€S

the

not

authorized by this Protéee Order to receive oaccess Confidential Information. Such right of

exclusion shall be applicablenly during periods of examitian or testimony regarding sU

Confidential Information.

6. Confidential Information used in tHifigation may be disclosed only to:

a. This Court ad its personnel.

b. Outside counsel of recorddam-house counsel in this
litigation (including staffpersons employed by such
counsel).

C. The named Parties, including any past, present or future
officer, director, or represéative of the named Parties,
but only to the extent nesgary for the prosecution,
defense, or settlement of this action. Confidential
Information may not generally be made available to the
named Parties’ officers, dec®ors, or representatives.

d. Any consultant, investigator or expert (collectively,
“Expert”) who is assisting in the preparation and trial of
this litigation, but only to the extent reasonably
necessary to enable such Expert to render such
assistance.

e. Any deponent or potentidéponent, provided that he or
she may be shown copies of designated material only
during the course of prepai@t for his or her testimony
or in the actual course of deposition, and he or she may
not retain any designated material and must be
informed of the confidential nature of the materials.

ch

-3-
STIPULATION AND [PROPOSED] PROTECTIVE ORDER
Case No. 3:08-CV-2705 JSW



REED SMITH LLP

A limited liability partnership formed in the State of Delaware

O© 00 ~N o o B~ W N B

N NN DN DN DN DN NN R P R R R R R R R e
W N oo U N W N P O © N o DN W N PO

f. Court reporters and videographers engaged by counsel
of record to transte testimony in connection with this
case.

g. Any outside vendor retaindy counsel who is assisting
in the preparation and trialf this litigation by making
photocopies or providing gphic or technological
support (collectively, “Outsie Vendor”), including for
the collection and productionf electronically stored
information, but only to the ¢&nt necessary to enable
the Outside Vendor to meler such assistance.

h. Contractlawyers, contract paralegals, or other third
parties (collectively “Contradtawyers”) hired to assist
with the review of documents or electronically stored
information.

I. Any mock juror participating in mock jury trial research
in connection with this casprovided that such persons
may be shown copies of designated material only
during mock jury trial research exercises, may not
retain any designated materiahd must be informed of
the confidential nature of the materials.

J- Any mediator, special maser or other third parties
(collectively, “Mediators”) appointed by the Court or
retained by the parties rfosettlement purposes or
resolution of discovery or othéisputes and their staff.

K. Translators of or into feign languages who are not
employed by or affiliated with any of the parties, but

are retained only to provideattslations of any material
or testimony designated @®nfidential Information.

7. If a party wishes to disde Confidential Information tany person not described

Paragraph 6 of this Protective Order, permissionso disclose must be requested from

in

the

Designating Party in writing. Iwithin ten (10) business daydf request for permission, the

Designating Party objects the proposed disclosure, such disctesshall not be made unless, u
motion by the party requesg such permission, thisoGrt orders otherwise.

8. Any Party or Non-Party may challenge a designation of confidentiality at an)
Unless a prompt challenge to a Designating Party’s confidentiality designation is necessary
foreseeable, substantial unfairness, unnecessaygomic burdens, or a significant disruptiol
delay of the litigation, a Party does not waiveright to challenge a confidentiality designatior

electing not to mount a challenge promptlieathe original designation is disclosed.

N
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9. The Challenging Party shall initiateetidispute resolutiorprocess by providing

written notice of each designation it is challengamgl describing the basis for each challenge]

To

avoid ambiguity as to whether a challenge has beade, the written notice must recite that the

challenge to confidentiality is being made atcordance with this specific paragraph of

the

Protective Order. The parties shall attempt sohee each challenge in good faith and must begin

the process by conferring direc(lyn voice to voice dialogue; othéorms of communication are not

sufficient) within 14 days of the date of servicenotice. In conferring, #h Challenging Party muyst

explain the basis for its belief that the confidality designation was ngdroper and must give t

Designating Party an opportunity teview the designated materitd,reconsider the circumstanges,

and, if no change in designation is offered,etglain the basis for éhchosen designation.

Challenging Party may proceed to the next staghefchallenge process only if it has engaged in

this meet and confer process first or establishatsthie Designating Party isiwilling to participat
in the meet and confer process in a timely manner.

10. If the Parties cannot resolve a challengbaut court interventin, within 14 days o
the parties agreeing that the meet and confer psoeél not resolve their dpute, the parties will
stipulate to a schedule wherettne Designating Party shall filnd serve a motion to retain
confidentiality under CiviLocal Rule 7 (and in compliance wi@ivil Local Rule 79-5 and Gener
Order 62, if applicable). Iaddition, the Challenging Pantyay file a motion challenging a
confidentiality designation ahg time if there is good cause for doing so, including a challengg
the designation of a deposition tramgtor any portionghereof. Any motin brought pursuant to
this paragraph must be acccanped by a competent declarat@ifirming that the movant has
complied with the meet and confer requients imposed by the preceding paragraph.

The burden of persuasion in any such challenge proceeding shall be on the De

Party. Frivolous challenges, and those mbmean improper purpose (e.g., to harass or im

unnecessary expenses and burdsnsther parties) may expose fiballenging Payt to sanctions

All parties shall continue to afford the matenial question the level of protection to which i

entitled under the Producing Party’s destgrauntil the Court rules on the challenge.

11%

to

signatil
pose
D.

L is
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11. Prior to obtaining acces® Confidential Informabn, any Expert, deponent

potential deponent, Mediator, tdator, Contract Lawyer, or mock juror to whom Confide

or

ntial

Information may be disclosed pursuant to Paragrépdrsd 7 hereof shall be shown and shall read a

copy of this Protective Order astiall agree in writig to be bound by its terms by signing a copy of

the Confidentiality Acknowledgent attached hereto as xHbit A (“Confidentiality

Acknowledgment”). In the case of any Outside Vendor, it shall be sufficient for the m

Anager

supervisor or owner of the Outside Vendor to agmeeriting that he/she and all his/her employees

are bound by this ProtecéivOrder by signing a copy of theonfidentiality Acknowledgmer
Counsel for the party obtaining a person’s aigne on the Confidentiality Acknowledgment s

retain the original signed acknowledgment.

~—+

hall

12. If a witness at a deposition refusesitgn the Confidentiality Acknowledgment, any

Party may adjourn the deposition to file a motioithwhe Court seeking to compel the witness to

comply with the Protective Order. Any such matimust be filed within ten (10) days of
adjournment of the deposition. If no Party wisheadmurn the deposition to file a motion with
Court, the deposition will proceed and that wga may be shown Confidential Information
counsel seeking to use the Cosefidial Information shall inform # witness that the witnesg
obligated to maintain the confidentiality of the Gdehtial Information pursuant to the terms of
Protective Order. Within fourteen (14) daydldeing a deposition in which a witness refuse
sign the Confidentiality Acknowledgement, any Partgy file a motion with the Court seeking
compel the witness to comply with the Protective Order.

13. Without written permission from the Designating Party or a court order securs
appropriate notice to all interestpersons, a Party may not file tine public record in this acti
any Confidential Information or farmation derived from same. n& Party that seeks to file un
seal any Confidential Informatiomust comply with Civil Local Rule 79-5 and General Orde
Protected Material may only be filed under seal pamstio a court order audhzing the sealing

the specific Protected Material at issue. Purst@adivil Local Rule 79-5 and General Order 6

the
the
but
IS
this
S to

to

bd afte
DN
Her

62.

2, a

sealing order will issue only upon a request establishhat the Protected Material at issug is

privileged, protectable as a tradecret, or otherwise #thed to protection under the law. I

a
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Receiving Party’s request to file Protected Material under sealgnirsu Civil Local Rule 79-5(d)

and General Order 62 is denied thg Court, then the Receiving Party may file the information in

the public record pursuant to Civil Local Rule-5@) unless otherwisestructed by the Court.

General Provisions

14. Confidential Information shall be stored and maintained byparty receiving sugh

information in a secure manner that ensures dbaéss is limited to the persons authorized ynder

this Protective Order.

15. Any summary, compilation, notes, copy, al@tic image or datsmse containirjg

Confidential Information shall be subject to the terof this Protective Order to the same extept as

the material or information from which suchhsmary, compilation, notes, copy, electronic image or

database is made or derived.

16. Unintentional failure to designate anyommation pursuant to this Protective Order
shall not constitute a waiver of any otherwisédvalaim for protection. Upon notification by the
Designating Party to designateformation “Confidential,” arrangements shall be made fof the
return to the Designating Party of all copiegh# unintentionally misdesignated documents and for
the substitution of properly labeled copies.

17. Nothing in this Protective Order shall keethed to restrict in any manner the use by
any Designating Party of any informationits own documents and materials.

18. If counsel for any party receives notafeany subpoena or court order commanfing

production of Confidential Informatn that a party has obtained undee terms of this Protective

Order, counsel for such party shall, if there axgeiethan ten (10) days to comply, within four|(4)

days, or if more than ten (10) days, within se¢g@ndays prior to the due date of compliance, nptify

the Designating Party in wnitg, and shall not produce the Cidehtial Information, until the

Designating Party has hadasonable time to take appropriatepstto protect the material, or the

due date of compliance if the Designating Party sake action to protect thmaterial. It shall be

the responsibility of the Designating Party to obteghef from the subpoenar order prior to the

due date of compliance. To give the DesignatingyRartopportunity to obtaisuch relief, the party
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from whom such information is sought shall not méhke disclosure before the actual due date of

compliance set forth in the subpoena or court order.

19. This Protective Order shall not prevemy @arty from moving this Court for an or

Her

that Confidential Information may h#isclosed other than in accordance with this Protective Qrder.

This Protective Order is without gjudice to the right of any partp seek modification of it fro

M

the Court. It shall remain in effect until sutime as it is modified, amended, or rescinded by the

Court.

20. This Protective Order is nmitended to govern the use @bnfidential Information at

any hearing or trial in this actn. Questions of the protection Gbnfidential Information during
hearing or trial will be preséed to the Court and the Desigmafi Party prior to or during t

hearing or trial as each party deems appropriate.

21. This Protective Order does not affeacy party’s rights to objedb discovery on any

grounds. Nothing in this Protective Order shalldeemed to be a waiver of any party’s right to

oppose production or admissibility of any infotima or documents on any ground. Further

production subject to this Proteai®rder of Confidentidhformation shall not be deemed a wa|

the

ver

of any objection to the admissiityl of such documents or their contents that may exist under any

applicable Rules of Evidence.

22. Nothing in this Protective Order sha#lquire any party to produce Confiderijtial

Information and nothing in this Protective Ordsdrall result in the waiver by any party of

objection based on the grounds that the informasi@onfidential and n&dubject to disclosure.

any

23. This Protective Order shall not precluade/ party from seeking and obtaining flom

the Court additional protection with respect to ibmues addressed in the Protective Order.
parties agree that this ProteetiOrder is without prejudice tany position either Plaintiff
Defendant may take in any other cases.

24. The unintentional production of any doment or information protected by
attorney-client privilege, work product doctrinendfor any other applicébd privilege shall ng
constitute a waiver of any sughivilege or doctrine.Upon receipt of notie of such unintention

production from the Producing Party, the receivingypahall, within fourteen (14) days of st
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notice, return all copiesf such document(s) (the “Idené&il Materials”) to the Producing Party

other than copies containing attey’s notes or other attorneyork product that may have been

placed thereon by counsel for the receiving party aatl dastroy all copies aduch documents that

contain such notes or other attorney work produidte Identified Materials shall be deleted f
any systems used to house tteeuments, including document revielatabases, e-rooms and
other location that stores the documents. Teeiving party may make no use of the Ident
Materials during any aspect of this matter or arheoimatter, including in depositions or at t

unless the documents are later ordered by the Cowmadtgwivileged or practed. The contents

om
any
fied
rial,

of

the Identified Materials shall nte disclosed to anyone who was abkeady aware of the contgnts

of them before the notice was made. The pegtyrning the ldentified Materials may move
Court for an order compelling prodian of some or all of the mateis returned or destroyed,

the basis for such a motion may not be the fadireumstances of the gauction. This Protecti

the
but

e

Order does not constitute a concession by any paatyathy documents are subject to protection by

the attorney-client privélge, the work product doctrine, or asther potentially apptable privilegg
or protection. This Protective Ondalso is not intended to waive limit in any way either party
right to contest any privilege ctas that may be asserted withspect to any of the docume
produced except to the extent stated herein.

25. This Court shall have continuing jurisdactito modify, enforceinterpret or rescin
this Protective Order, notwithstanding the termination of this action.

26. Within ninety (90) days of the conclasiof this action, inelding the exhaustion
all appeals, counsel for all partiskall use their best efforts tockte all Confidential Informatig
produced in this litigation (other than exhibits in the official court of record) and either retu
the Designating Party or destroy such informatiofhe parties acknowledge that the electn
nature of the documents produced in thisaactmakes full and absolute compliance with
provision difficult. The parties fther acknowledge that their duty to return or destro
Confidential Information is a continuing duty andetparties agree to desyr or return any sud
information found in the future. Deposition trans@iphd court transcripts that contain or refer

Confidential Information need not be destroydthaugh any deposition exhibits must be destr

A\1”4

nts

d

of

N

rn it to
onic
this

y all
th
ence

pyed
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or returned in accordance witthis Order. Counsel for anparty or third party receiving

Confidential Information shall make written certifican of having used their best efforts to comply

with this provision and shall deliver the sameecounsel for each Deagiating Party within one

hundred twenty (120) days afténe conclusion of this actionncluding the exhaustion of

appeals.

All

27. Any Party may seek a modification of tRisder at any time by filing an appropriate

motion with the Court.
DATED: February 20, 2013 REED SMITH LLP

By: /s/David S. Reidy
DAVID C. POWELL
DAVID S. REIDY
MARY J. HACKETT
SHARON L. RUSNAK

Counsel for Defendants Bank of America, N.A. and
Bank of America Corporation

COTCHETT, PITRE & McCARTHY, LLP

By:  /s/ Eric J. Buescher
NIALL P. McCARTHY
ANNE MARIE MURPHY
ERIC J. BUESCHER

MINAMI TAMAKI, LLP
DEREK G. HOWARD
KEVIN R. ALLEN

McTIGUE LAW LLP
J. BRIAN McTIGUE

Counsel for Plaintiff and the Putative Class

PURSUANT TO STIPULATION, IT IS SO ORDERED.

February 21, 201
Date

United States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ELLEN STOODY-BROSERAN Individual, Case No. CV 08 2705 JSW
Individually And On Bdalf Of All Others
Similarly Situated, EXHIBIT A TO STIPULATION AND
PROTECTIVE ORDER,
Plaintiff, CONFIDENTIALITY
ACKNOWLEDGEMENT
VS.

BANK OF AMERICA, N.A. and BANK OF
AMERICA CORPORATION,

Defendants.

l, , being duly sworn on oath, state the follpwing:

1. | have read and undensth the Confidentiality Stipakion and Protective Order

(“Protective Order”) to which ik Confidentiality Acknowledgment is attached andttest to m

y

understanding that access to information desigri@edfidential” may be provided to me and that

such access is pursuant to the terms and conditimhsesatrictions of the Protective Order. | ag

to be bound by the terms of the Protective Order.rdbhyesubmit to the jurisction of this Court for

the purpose of enforcement of this ConfiddittigAcknowledgment and the Protective Order.
2. | shall not use or disclose to othersgept in accordance with the Protective Of

any Confidential Information. | alsshall use my best efforts to return all Confidential Inform:

Jree

der,

htion

to the party who provided it to me within ninet90) days after the conclusion of this action,

including the exhaustion odll appeals. If | fail to abidéy the terms of this Confidential
Acknowledgment or the Protective Order, | underdtthat | may be subjetd sanctions under t
contempt power of this Court, which includdse power to impose compensatory damagy
remedy contemptuous conduct.

3. If | am an “Outside Vendor,” as definbg the foregoing Protective Order, | agre

ty
he

eS o

e to

of this Confidentiality Acknowledgment and the Protex Order. | understand that if | fail to take

use all reasonable measures to ensure that mygegsd and/or direct repercomply with the terrls
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reasonable measures to ensure that my employees divétt reports comply with the terms of this
Confidentiality Acknowledgment and Protective Qrdemay be subject to sanctions under| the
contempt power of this Court, which includdse power to impose compensatory damages to
remedy contemptuous conduct.
Dated:
Signature
Printed Namg
Address$
Individual or Entity Represented
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ATTESTATION PURSUANT TO GENERAL ORDER 45

[, David S. Reidy, hereby attest that comence in filing this document has been obtaing
from the other signatory(ies). | declare under tigrtd perjury under the laws of the United Stat
of America that the foregoing is true and eotr Executed this day February 20, 2013 at San

Francisco, California.

/s/ David S. Reidy

David S. Reidy

es
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