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ations Services, Inc. v. City of Alameda Doc. 3

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

VECTREN COMMUNICATIONS SERVICES, No. C 08-3137 Sl
Plaintiff, ORDER RE: DEFENDANT'S MOTION
FOR REVIEW OF CLERK OF COURT'S
V. TAXATION OF COSTS
CITY OF ALAMEDA,

Defendant.

Defendant City of Alameda has filed a motifum review of the Clerk’s taxation of cost

49

S.

Pursuant to Civil Local Rule 7-1(b), the Courdk the matter under submission without oral argument.

The Court GRANTS Alameda’s motion to file an enlarged reply brief, and AWARDS costs to Alg

as set forth in this order. This order resolves Docket Nos. 331 and 342.

BACKGROUND

LMme

Defendant City of Alameda seeks toaeer costs in the amount of $316,063.84, consisting of

(1) $1,087.43 in fees of the Clerkfiiling the appeal and PACER charges; (2) $626.53 for servi
subpoenas; (3) $19,047.81 for reporters’ trapss; (4) $56,451.94 for deposition costs;
$100,213.21 for document production costs; (4) $5,92818%ial exhibits; (5) $41,767.16 for char
and video; (6) $28,606.91 for witness expenses; and (7) $62,334.00 for bond premiums.

Vectren filed objections to thill of Costs, and on April 32014, the Clerk issued its noti¢

of Taxation of Costs. The Clerk taxed castthe amount of $157,347.88. Alameda now seeks re

of the Clerk’s Taxation of Costs. The matter has been extensively briefed.
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LEGAL STANDARD

28 U.S.C. § 1920 authorizes a judge or clerk of thigidi court to tax costs. Pursuant to Fedq

Rule of Civil Procedure 54(d), costs incurred bygrevailing party may be assessed against the Id

party as of course and may be kg the clerk. “Unless a federal statute, these rules, or a court

provides otherwise, costs — other than attorney’sfat®uld be allowed to the prevailing party.” F

R. Civ. P. 54(d)(1). “Rule 54(d) creates a prestimmgn favor of awarding cgis to prevailing partieg

and it is incumbent upon the losing party to denras why the costs should not be award&tighley

v. Univ. of S. Cal., 178 F.3d 1069, 1079 (9th Cir. 1999). Taeatwsts are listed in 28 U.S.C. § 19
as follows:

(1) Fees of the clerk and marshal; (2eB for printed or electronically recorded

transcripts necessarily obtained for use in the case; (3) Fees and disbursements fg
printing and witnesses; (4) Fees for exemplification and the costs of making copies of

any materials where the copies are necessarily obtained for use in the case; (5) Docke

fees under section 1923 of this title; (6) Compensation of court appointed experts,

compensation of interpreters, and salarifees, expenses, and costs of special

interpretation services under section 1828 of this title.
Civil Local Rule 54-3 provides additional “standards for interpreting the costs allowed under
1920.”Intermedicsv. Ventritex, Co., No. C-90-20233, 1993 U.S. Dist. LEXIS 17803, at *2 (N.D. (
Dec. 2, 1993). The taxation of costsligithin the trial court’s discretionn re Media Vision Tech.
Secs. Litig., 913 F. Supp. 1362, 1366 (N.D. Cal. 1996).

According to Civil Local Rule 54-1(a), a bill obsts “must state separately and specifically 6
item of taxable costs claimed.” Civ. L. R. 54-1(djurther, a party seeking costs must provide
affidavit stating that the costs were “necessanityirred, and are allowable by law” and “[a]ppropri
documentation to support each item claimed.”With regard to individual itemized costs, “the burg

is on the party seeking costs . . . to establish the amount of compensable costs and expense

it is entitled.”Allison v. Bank One-Denver, 289 F.3d 1223, 1248-49 (10th Cir. 2002).

DISCUSSION
l. Fees of the Clerk
A. Filing fee for appeal
Alameda seeks to recover the $488 it paid to the Clerk of theddrict court in 2011 to file thg
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first appeal. Vectren objects that this cost is not recoverable because the Ninth Circuit's Au
2013 Memorandum Opinion states that “[e]ach party shall bear its own costs on appeal.” A
responds that the Ninth Circuit did not award costappeal because at the conclusion of the pa
cross-appeals in 2013, neither party was the prevailinly. The Court agrees with Alameda that {

filing fee is now recoverable because Alameda is the prevailing party.

B. PACER fees

Alameda seeks to recover $623.43 it paid to the court to access court records on |
Vectren objects that these costs are not recovanadkr Civil Local Rule 54-3(d)(3), which states t
“the cost of reproducing copieg motions, pleadings, notices, and other routine case papers
allowable.” Vectren also notekat this Court denied Alameda’s requests for PACER costs i
relatedNuveen andOsher cases.

Alameda responds that the PACER chargesatdor reproducing copies of pleadings, |
rather for viewing documents. Alameda assertsthieste costs are recoverable pursuant to 28 U
§ 1914, which allows “[t]he clerk to collect from tparties such additional fees only as are prescr
by the Judicial Conference.” 28 U.S.C. § 1914(the Judicial Conference Schedule of Fees w
immediately follows Section 1914 includes PACER feg= id.
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The Court has reviewed the authority cited by Alameda and concludes that PACER fees

recoverable as “fees of the clerk” under 28 U.S.C. § 1¥6.e.g., Padula v. Morris, No. 2:05-cv-

00411-MCE-EFB, 2012 WL 525575, at*3 (E.D. Cal. Fe5.2012). The Court also notes that Alam¢

did not cite Section 1914 as a basis for recovery of PACER feesMNutken andOsher cases.
Accordingly, the Court awards $1,087.43 in feethefClerk for filing the appeal and PACH

charges.

I

! Both parties have filed second cross-appeals from the Court’s March 27, 2014 sy
judgment order.
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Il. Subpoena fees

Alameda seeks $625.53 for fees for serndteubpoenas. The Clerk disallowed $211.53
these fees as “outside the andfiCivil Local Rule 54-3(a).” Admeda’s motion did not address t
reduction, and Vectren’s opposition states that “[@fa@re, Vectren understands that Alameda is
contesting the Clerk’s decision regarding this item.” Docket No. 339 at 3:10. Alameda’s rej
continues to seek all of the subpoena fees, bt watadvance any argument about why the disallg
costs are recoverable. The Court finds that Alameda has not met its burden to demonstrat;
disallowed costs are recoverable, and further tligtritproper for Alameda to seek these costs fof

first time in its reply. Accordingly, the Court awards the amount taxed by the Clerk, $414.00.

lll.  Reporter’s transcript costs

Alameda seeks costs incurred in obtaining transcdpthe trial and key hearings in this ca
as well as a transcript of an Alameda City Coumeeting (at the Court’s request), for a total
$19,047.81. Alameda states that the transcripts wergeorgteanticipation of the appeal as well as
use during trial court proceedings. Alameda séebse costs pursuant to 28 U.S.C. § 1920(2), w
allows for the recovery of costs incurred for “pedtor electronically recorded transcripts necess
obtained for use in the case,” and pursuant to CivdhLRule 54-3(b)(1), which states that “[tlhe ¢
of transcripts necessarily obtained for an appedlasvable.” Alameda notes that Vectren sought,
was awarded, these same costs in Z2010.

Alameda argues that the transcripts were essential to the presentation of this case b

district court level and on appea@lameda notes that both sides madtensive use of trial transcripjts

during closing arguments, post-trial motions, and oreap@and that the need for trial transcripts \
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particularly important given the month-long lengthtradil, the number and complexity of the issues,

and the more than 20 witnesses who testified. Yeéglard to hearing transcripts, Alameda assertg

both sides used hearing transcripts in motion practice and on appeal.

2 Vectren states that the Qtattisallowed the trial transcripgbsts when Vectren sought tho
costs in 2010. However, as Alameda notes, whe@léri disallowed certain transcript costs clain
by Vectren, the Clerk cited Civil Local Rule 54-3(c)ths basis for doing so. That local rule rela
to deposition costsSee Civil Local Rule 54-3(c).
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Vectren argues that the reporters’ transargits are not recoverable under the Local R

because the transcripts were not “necessarily méxddior an appeal” as required by Civil Local R

Lles

ile

54-3(b)(1). Vectren notes that the trial transcripts were ordered during trial and used during ti

However, Alameda seeks these costs pursuant both to the local rules and Section 1920, and S

1920 allows for recovery of costs for transcripts obtained “for use in the case,” and is not limitec

appeal. The Court agrees with Alameda, and fihdsthe reporters’ transcript costs are recover

and awards $19,047.81.

IV.  Costs associated with depositions

hble

Alameda seeks $56,451.94 in costs associated with deposi#daseda states that the parties

took 26 depositions in this case, and that all butvegre videotaped. The largest component of these

costs, totaling $49,131.11, is for original depositiondcaipts, transcript copies, videotape charges,

copying of deposition exhibits, and normal delivery glear The remaining costs are for (1) exped

transcripts, including express delivery, in theoamt of $3,116.33; (2) rough disks or draft transcri

jted

DtS,

totaling $3,600.40; and (3) condensed transcripts, Agélll disks, e-transcripts, and scanned exhibits,

totaling $605.00.

Alameda seeks these costs pursuant to Civil Lieaé 54-3(c), which provides that “[t]he cqgst

of an original and one copy of any depositionl(iding videotaped depositions) taken for any purgose

in connection with the case is allowable.” Civil Local Rule 54-3(c)(1). That rule also provides tr

“[t]he cost of reproducing exhibite depositions is allowable if thestaf the deposition is allowable

Id. at (2). Vectren does not object to the $49,13tetjuested for original deposition transcrigts,

transcript copies, videotape charges, copying of deposition exhibits, and normal delivery ¢har

Vectren does object to the remaining “extra” costs, agdbr expedited transcripts, as not recover
under Civil Local Rule 54-3(c)(1).

Alameda addresses Vectren’s objections té@kiza” deposition costs as follows. With rega

® The Clerk reduced these costs by $15,000-$20,000, and it is unclear from the docke
costs were disallowed. Alameda states that Veaoeight the same disputed “extra” deposition ¢
in 2010, and that the Clerk reduced Vectren’s depostosts in 2010, but that it is also unclear wh
of Vectren’s costs were disallowed.
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to expedited and rough transcripts, Alameda acknowledges that while such costs are geng
recoverable, they may be allowable where circumstances warrant expedited transcription of te
Alameda citedMeier v. United Sates, No. C 05-4404 WHA, 2009 WL 982129, at *2 (N.D. Cal. A
13, 2009), in which Judge Alsup awarded over $6,000 in expedited transcript costs to the dq
where “the depositions were expedited in ordexdmommodate the tight deposition schedule plai
himself requested. The costs to expedite the depositiherefore were not ‘extra’; they were neces
under the circumstances of this case.” Alamedatadbat the “rough” disks and expedited transcri

totaling $6,716.73, were necessary to prepare for depositions, hearings, and other court dea
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The Court exercises its discretion and finds that the costs for these additional cgpies

deposition transcripts are not rectaae in this case. Unlike Meier, where the expedited transcrif
were necessitated by the deposition schedule teatldintiff requested, Alameda has not shown
the deposition schedule or court deadlines were sdgdi®y Vectren, as opposed to jointly agreed U
or otherwise set by the Court. Wéthe Court recognizes that tbepedited and rough transcripts w¢
useful to Alameda to prepare for depositions, ingar and court filings, the Court does not fing

appropriate to impose these costs on Vectren under the circumstances here.
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The Court finds that the remaining “extra” costs, totaling $605.00, are recoverable. Alame

may recover costs for condensed transcripts bedaub®se instances where Alameda receive
condensed transcript, Alameda did not receive the afligihe originals went to Vectren as part g
“Technology Package” ordered by VectrefSge Ancora Tech., Inc. v. Apple, Inc., Case No. 11-CV
06357 YGR, 2013 WL 4532927, at *6 (N.D. Cal. Aug. 26, 20I)e costs for electronic transcrif
and electronic scanning of exhare also recoverabl&e28 U.S.C. § 1920(2); Civil Local Rule 54
3(c)(3). Accordingly, the Court awards $49,736.11 in deposition costs.

V. Document production costs
Alameda seeks $100,213%21 document production costs, aidwrs: (1) the cost of electroni

production by DTI, a firm recommended by Veatren the amount of $26,417, and (2) the combi

* This amount reflects two deductions thaaeda made in response to Vectren’s opposi
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cost of 83 separate hard copy document productipssveral vendors, in the amount of $74,256.
parties produced 1,994,377 pages of documents, indbettronic and hard-copy form, with Alame
producing 1,935,405 pages and Vectren producing 58,972 palgesDecl. 1 19. Alameda seeks the
costs pursuant to 28 U.S.C. § 1920(4), which stagstite Court may tax “fees for exemplification g
the costs of making copies of any materials whieeecopies are necessarily obtained for use i
case,” and Civil Local Rule 54-3(d)(2), which proes for “[tlhe cost of reproducing disclosure
formal discovery documents when used for any purpose in the case.” Civil L.R. 54-3(d)(2).
Vectren agrees that most of the electronic prodncosts are recoverable, with the except
of $2,430 for “EDD Tech Time (Search Term Hiitg))” and a charge of $1,974 for converting 3.28
of data. Vectren asserts that the $2,430 charge iscmierable because amounts paid for “intelled
effort” such as organizing, seamt and analyzing are not recoviei@as “fees for exemplification.
See Zuill v. Shanahan, 80 F.3d 1366, 1371 (9th Cir. 1996) (“fdes exemplification and copying af
permitted only for the physical preparation and duplication of documents, not the intellectug
involved in their production.”). Alameda has notdigmy authority specifically holding that such co

are recoverable, and thus the Court disallowsetkiense. With respect to the $1,974 charge, Ve
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states that it would be recoverable if that data was actually produced to Vectren, but that Vectren

not believe that it was. In response, Alambkda submitted a supplemental declaration from cou
stating that the data associated with the dispcit@dge was produced to Vectren. Supp. Aker De|
5. Accordingly, the Court finds that this cost is recoverable.

With regard to hard copy document protlon, Vectren agrees that $21,456.37 — the am
of 10 invoices that Vectren was able to matckpecific productions — is recoverable by Alamg
Towle Decl. § 10. As to the remaining hard copy costs sought by Alameda, Vectren raises &

of objections. As a general matter, Vectren stidiaisif Alameda can demonstrate that other invo

nse

cl. g
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correspond to document productions, Alameda is entitlétbs® costs. Vectren also disputes seVeral

invoices as being related to document productiaNuwveen, other costs as nonrecoverable “rout
monthly copy costs” charged by the Wulfsberg fiemd $486.46 in costs forquiding courtesy copie
to the Court. Vectren also asserts thaaméda should not recover costs for copying docun

produced by Vectren or third parties, or for makbogies of documents that were later withheld
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privilege grounds and thus not ultimately produced to Vectren.

In response, Alameda notes that Vectren sought and was awarded copying costs incl
only in making its productions to Alameda, bugaln copying pages it obtained from Alameda
third parties. Aker Decl. Ex. 13. Alameda alsplains that it was necessary to make these cq

because Vectren (and Alameda) produdeduments in electronic formd.  17-18. Alameda als

irre
And
pies

(0]

deducted two invoices that were relateNtween, and submitted a supplemental declaration of coynse

explaining that the Wulfsberg firm charges wareurred to copy Vectren’s documents, produce
electronic form, for depositions oial exhibits. Supp. Aker Decl.  17. With regard to showing
the other disputed invoices correspond to documeatuctions, Alameda has shown that the invo
submitted, totaling 340,988 pages, is close to (andhesd the estimated number of hard copy pg
produced by the parties (357,377 pag&sg Docket No. 343 at 10 (explaining calculationS3e also

In re Ricoh Co., Ltd. Patent Litig., 661 F.3d 1361, 1369 (Fed. Cir. 2011) (applying Ninth Circuit
regarding recoverability of copying costs, and holdhag “[t]he district court may choose to maks
reasonable estimate of recoverable copying costsl lmasan estimate of thietal number of pages ¢
discovery [that were produced] multiplied by a reasonable price per page.”). Alameda has alg
that the per page charge is reasonable. Bket. T 20, Ex. 13. This case was complex and docu
production was significant, and the Court is satisfied that Alameda has sufficiently docume
copying costs, and that Alameda is entitled tevec for copying charges for Court-required court
copies, as well as copying documents obtained from Vectren and third parties.

Accordingly, the Court awards $97,783.21 in copying cOsts.

VI.  Trial exhibits

Alameda originally sought $10,661.42 for costs associated with preparation of trial §
binders. In its motion for review by this Court, Alameda removed three invoices totaling $3,
from its request, and reduced all of the Blaisdell’s invoices for office supplies by 50% to refl
possibility that the suppléewere used for preparing more binders than required by the Court.
Decl. § 21. After making these deductionsarAbda states that it now seeks $5,928.85 for (

incurred preparing trial exhibits. Alameda statest thith the four sets of binders that the Ca
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required, its trial exhibits numbered roughly 5,600 padreaddition, by agreement of the parties, bpth

sides exchanged their trial exhibits in scanned electronic form and delivered them on disks.

While the Court finds that Alameda is entitledréaover the cost of preparing trial exhibit

S,

there are a number of problems with Alameda’s doctmtien of these costs. The Blaisdell’'s invoiges

listed on Alameda’s Schedule of Costs under “Repriodutrial Exhibits” do not completely correlate

with the invoices included withinxibit E to the Bill of Costs.See Docket No. 324 at 10 (Schedy|
of Costs); Docket No. 325 at Ex. E. There are four copies of invoice #878643-0 for $933.2(

e

, ar

different invoice for the same day with the same invoice number (#878643-0) in the amount of §785

The Schedule of Costs lists invoice “8786430” withepécifying an amount. There are also two copies

of an invoice (with no invoice number) dateadary 4, 2010 in the amount of $909.60 and anather

invoice dated January 19, 2010 (with no invoice nuiipehe amount of $112.41; these invoices fare

not listed in the Schedule of Costs. Simylainvoice #879555 in the amount of $775.80 was included

in Exhibit E but is not listed on the ScheduleGafsts; however, invoice #879555-0 in the amourjt of

$374.36 is listed on the Schedule of Costs and includeghibit E. In addition, the Schedule of Costs

lists a Ricoh invoice #OAK10020006 in the amooh$1,732.90, but the Court could not locate that

invoice in Exhibit E. The Court disallows all oktinvoices that are either not listed on the Schefule

of Costs or for which there is no documentation, and because it is unclear which invoice #878/643

listed on the Schedule of Costs, the Court also disallows both of those irvoices.

Accordingly, the Court awards a totdil$3,909.69, which condssof $3045.63 (OAK10010256
OAK10010282, WRC 9959 and WRC 10113) and $864.06 of Bifisinvoices (half of the total of
$1,728.12 for Blaisdell invoices 877170-0, 877170-1, 877880-0, 878096-1, 878643-1, 878
878643-3, 879555-0).

64:

> The Schedule of Costs lists a block of imeanumbers and a total for all of those invoices as

$1,926.28.Sce Schedule of Costs at 10. However, in calculating all of the invoices listed exc¢

pt f

#8786430, the amount is $1,353.76; neither of the #878643-0 invoices ($933.20 or $785.34) wq

bring the total to $1,926.28.
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VII. Charts, diagrams and videos
Alameda seeks $41,767.16 in costs incurred to peegmonstrative aids for trial. Alame
states that these costs were incurred in “(a) pregpand electronically presenting its trial exhibits

the courtroom’s video screen, (b) synchramigi editing, and preparing excerpts of videota

Ha
on

bed

deposition testimony for presentation at trial, (c) pragon of trial boards displaying charts, grajhs,

a timeline, and highlighted document enlargemédjghotographs of relevant Alameda geograp
features or telecom equipment, and (e) standard-bfmsnof various trial exhibits.” Docket No. 331
20:14-19. Alameda seeks these costs pursuant to.Goal Rule 54-3(d)(5), which states, “[t]he c(
of preparing charts, diagrams, videaapnd other visual aids to be uasaxhibits is allowable if sug
exhibits are reasonably necessary to assist thejjihg Court in understanding the issues at the tn
Civil Local Rule 54-3(d)(5).
Vectren objects to two invoices, the Advanéalrtroom Technologies (“ACT”) invoice fd

$24,741.19 and the Berenson invoice for $13,969. 7Zdameda has submitted the declaration

ical
at
st
h

ial.”

=

of

Mitchell MacQueen, an ACT employee, to explidia various charges on the ACT invoice. MacQueen

states that ACT provided the following services:fd®paration of trial exhibits, charges listed un

the headings “project management” and “triahsultant”; (2) synchronizing videotaped deposit

Her

on

testimony, under the heading “video services”; &)sting counsel in the courtroom during trial wjith

the presentation of videotaped excerpts, under the headings “project management” ar

consultant”; (4) setting up at the beginning aéltrand breaking down at the end, a screen

]d 1L

and

equipment (MacQueen does not state where thbaeges are found, but they appear to be updet

“logistic”); (5) preparing blow-up for trial, underdtigraphic consulting” heading; and (6) deliveryj

DVDs, including parking and toll charges, under “other.” MacQueen Decl. | 2.

“Only the cost of physical preparation démonstratives are recoverable under Civ. L.

of

54-3(d)(5); costs associated with the intellectual effort involved in creating the contént

demonstratives are not recoverabl&dmputer Cache Coherency Corp. v. Intel Corp., No. C-05-01766

® These amounts reflect voluntary deductions by Alameda of $920 from the ACT invo
equipment rental charges, and $1,050 from the Berenson invoice for meetings and tg
conferences.
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RMW, 2009 WL 5114002, at *2 (N.D. Cal. Dec. 18, 2008¢cordingly, the Court awards only tho
charges related to the physical preparation alémeonstratives. However, according to the MacQu
declaration, many of charges for physical preparation of demonstratives are listed under t
headings as charges for assisting counsel indbhgroom with presenting the exhibits. Alameda

not cited any authority holding that charges for éisgjsounsel in this way are recoverable. Alam

bears the burden of showing which charges are reable Accordingly, th€ourt has reviewed the

invoice and will only award those clogs that are identifiable as being related to physical prepat

of trial exhibits, which the Court determines $6,975. The Court alsfinds that charges for

synchronizing videotaped deposition testimony are not recoveragsdaltta Air L.L.C. v. Central
Texas Airborne Sys., Inc., 741 F.3d 955, 958-59 (9th Cir. 2073)n addition, Alameda has not cit
any authority holding that the other charges — such as for setting up and tearing down scr¢
equipment, and delivery and related charges — are recoverable.

With regard to the Berenson invoice, Veaotesserts that Alameda should only recover $6
spent physically preparing demonstratives. In response, Alameda has submitted the declg
Lenny Berenson, who explains that atbesputed charges were in fact for services preparing the
boards. The Court has reviewed the invoice aa®@#renson declaration, and concludes that Alan
should recover, in addition to the $6,192 in gearthat Vectren concedes, $4,702 spent on “Com
Graphics: Exhibit Development,” as Berenson stdtasthose charges were incurred during the
step of producing the trial boards. Berenson DE8. The remaining charges — for developmer
PowerPoint presentation that Alameda did not use (and thus were not “reasonably necessar
the jury or the Court in understanding the issudsiat), packaging and courier delivery — are 1
recoverable. In addition, Alameda has not shownalwdtarge for “digital archival” is recoverable
the Berenson declaration does not address that charge.

Accordingly, the Court awards a total of $20,793.43 for charts, diagrams and visal aig

7_ Alameda’s reliance oniCourt’s 2012 decision iNuveen awarding such costs, as well
other district court cases issued prioKalitta, is unavailing.

® The Court also disallowed the $131.76 chémgy® One-Hour Delivery for delivery of DVDS.
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VIIl.  Witness fees

Alameda seeks $28,606.91 in expert witness costs, consisting of (1) $18,812.50 paid
expert witnesses for their time traveling from Atlanta, Wisconsin and the Virgin Islands f
Francisco for deposition and for trial, at theerts’ hourly rates of $250 per hour (Dawson i
Stockton) and $200 per hour (Asp)) ¢0,668.41 in travel expenses such as hotel, airfare, and
charges; and (3) $126 paid in witness fees to two non-expert witnesses.

Civil Local Rule 54-3(e) statesWitness Expenses Per diem, subsistence and mileg

payments for witnesses are allowable to thergxtmsonably necessarydprovided for by 28 U.S.Q.

§ 1821. No other witness expenses, including feesxjpert witnesses, are allowable.” Civil Log
Rule 54-3(e). Section 1821 does not list travel tima @xoverable cost. Alameda does not cite
authority within the Ninth Circuit holding that expémvel time is recoverable, and Ninth Circuit c4
law suggests that it is not:
Federal law allows the defendant to recover forty dollars per day per withess. 28
U.S.C. 8§1821(b). Afederal court may eateed this limit without explicit statutory
or contractual authorizationCrawford Fitting Co. v. J.T. Gibbons, Inc., 482 U.S.
437, 445, 107 S.Ct. 2494, 2499, 96 L.Ed.2d 385 (198 court may not use other
cost provisions like 28 U.S.C. § 1920 or Federal Rule of Civil Procedure 54(d) to
circumvent section 1821(b)d. at 442, 107 S.Ct. at 2497.
Aceves v. Allstate Ins. Co., 68 F.3d 1160, 1167 (9th Cir. 1995) (holding that district court erreg
awarding expert costs in full because § 1821(b) afibws a witness fee of $40 per day). Alamg

citesUnited Statesv. 1.604 Acresof Land, 275 F.R.D. 234, 235 (E.D. Va. 2011), for the proposition

to tl
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courts have awarded travel time as a taxable ddstvever, the court in that case did not analyze

whether expert travel time is recoverable unde831(b), and instead examined whether expert tr
time for depositions was recoverable pursuant to Federal Rule of Civil Procedure 26(b)(4)(E
requires “the party seeking discovery” to “pay ¢éx@ert a reasonable fee for time spent in respon
to discovery under Rule 26(b)(4)(A)” unless manifest injustice would reSe#.Fed. R. Civ. P
26(b)(4)(E). Moreover, the court in that cassnduded that whether to award such costs

discretionary, and that the party seeking such costs must shtewalia, that local experts wer
unavailable.See United Statesv. 1.604 Acres of Land, 275 F.R.D. at 235-36. Here, even if this Cg

agreed with the reasoningdhited Satesv. 1.604 Acres of Land, Alameda has made no showing t
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local experts were unavailable.

In support of the request for reimbursement of the experts’ travel expenses, Alamg
submitted invoices from its experts. The invoices vavging levels of detailyith some simply listing
amounts for “travel” on certain dates (invoice #1008tmckton, at p. 3), andlodrs itemizing expense
separately for airfare, hotel, meals, mileage, @bvoice #11730 by Asp). Witlegard to airfare, 2
U.S.C. § 1821(c)(1) provides, “A witness who traviey common carrier shall be paid for the acf
expenses of travel on the basis of the meartsaokportation reasonably utilized and the distg
necessarily traveled to and from such witness’sleegie by the shortest practical route in going to
returning from the place of attendance. Such a witness shall utilize a common carrier at t
economical rate reasonably available. A receipt or other evidence of actual cost shall be fun
28 U.S.C. § 1821(c)(1). The Court finds that for the airfare costs claimed for Dawson and A
invoices combined with the Aker Declaration stgtthat the costs were actually incurred provids
sufficient basis for recovery. Hower, the airfare claimed for Stkton is not documented because
invoices do not specify which “travel” costs arributable to airfare. Accordingly, the Col

AWARDS $1,213.20 for Dawson’s airfare and $913.79Aep’s airfare, and DENIES the airfa

pda
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reimbursement for Stockton withquiejudice to Alameda submitting receipts or evidence of the actus

cost of those airfare expenses.

With regard to meals and hotel costs, a numbeoofts within the Ninth Circuit have held th
these costs are recoverable pursuant to 28 U.S.C. § 1821(d), which provides a subsistence
to a witness “when an overnight stiayrequired at the place of attendance because such place i
removed from the residence of swglness as to prohibit return thereto from day to day” “in an am

not to exceed the maximum per diem allowanceqoitesd by the Administrator of General Service

See, e.g., unstone Behavioral Health, Inc. v. Alameda County Medical Center, 646 F. Supp. 2d 1206

1221 (E.D. Cal. 2009NEMC Electronic Material sv. Mitsubishi Materials, No. C-01-4925 SBA(JCS
2004 WL 5361246, at *9 (N.D. Cal. Oct. 22, 2004). Adata has not submitted any evidence regar

at

alloy
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ling

the per diem allowance prescribed by the Administraf General Services during the applicable time

periods. In addition, the invoice for Dawson doesstate how many nights of lodging were paid for,

and the Stockton invoices do not separately itemize hoteimeal expenses. The hotel and meal ¢
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are DENIED without prejudice tsubmitting additional information regarding the applicable per g
allowance as well as additional documentation regarding the expenses claimed.

Finally, with regard to the balance of the expes sought, the Court finds as follows. Alam
is entitled to witness fees of $40 each for the twan-expert witnesses rather than the full amc

sought, and the Clerk properly awarded $80 totahose fees. Alameda is entitled to reimbursen|

of $46.02 for Asp’s airport shuttl&ee 28 U.S.C. § 821(c)(3) (providirfgr reimbursement of taxicap

fares between places of lodging and carrier termin@ligmeda is also entitled to reimbursement
Asp’s mileage pursuant to 28 U.S.C. § 821(c)(Bjowever, Alameda Isanot submitted evidend

regarding the applicable mileage rates. Alameda may supplement the record on this iss

iem
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remaining expenses sought are either not recoverable (e.g., internet access charges or supplie:

Walgreens) or inadequately documented (unspecified taxicab rides).
Accordingly, the Court awards a total $2,253.01 in witness expenses, and may ay
additional costs for Stockton’s airfare, the meaid hotel, and Asp’s mileage, if Alameda maks

further submission in accordance with this order.

IX.  Bond premiums
Alameda paid $62,334 in premiums for a supersedeas bond to secure the $1.9 million ju

entered by the Court on April 20, 2010. Aker De€cR7. Alameda seeks to recover this amg

vard

Sa

idgr

unt

pursuant to Local Rule 54-3(h), which allows the prevailing party to recover “[p]Jremiums c

undertaking bonds and costs of providing security reduy law, by order of a Judge, or otherwis

Vectren concedes that Alameda is entitlecetmver the bond premiums, but disputes the
of those annual premiums, paid in June 2013, ahich Vectren claims Alameda should seek a pa
refund for the time period after the Ninth Circsiied its opinion in August 2013. Vectren asserts
Alameda is not entitled to recover the en$i2®,778 premium for the June 3, 2013 through June 2,
period because the supersedeas bond filed by Alaomediane 3, 2011 states that “if for any reason
appeal is dismissed . . . [the bonding compamytdigation will be null and void.” Docket No. 26

Vectren asserts that Alameda should be entitledédund for the portion of the premium covering

period after the Ninth Circuit’'s Order enditige appeal (from August 27, 2013 through June 2, 2
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or 280 of the 365 days covered by the premium, amounting to 71.7% of the period, or $1
Vectren states that it asked Alameda to investigditether it was entitled to recover a refund, and
it should not have to pay the disputed amount if Alameda could obtain a refund.

In response, Alameda states that it “reviewed the terms of the bond in question, as
applicable law, and found no support for Ventseposition.” DocketNo. 343 at 17. Howeve
Alameda does not state whether any inquiry was made concerning its entittement to a refund. T
finds it is reasonable to require Alameda to itigage whether it may be entitled to a refund from
bonding agent and/or insurance company. Accordingly, the Court awards $47,437 for th
premiums. The Court will award the remaininggited portion of the bond premiums upon a shoy
by Alameda that it is not entitled to a refund of that amount from the bond agent and/or in;

company.

CONCLUSION
For the foregoing reasons, Alameda’s motionririew of the Clerk’s taxation of costs

GRANTED IN PART and DENIED IN PART.The Court AWARDS a total 0$242,461.69. |If

Alameda wishes to seek any of the costs thaewienied without prejudice, Alameda shall filg

supplemental submission regarding those cossugyst 1, 2014 Vectren may respond #®ugust
8, 2014 If the parties file supplemental briefs ecthrations, the matter will be taken under submis
without a hearing.

This order resolves Docket No. 331 and 342.
IT IS SO ORDERED.

Dated: July 22, 2014

e Dl

SUSAN ILLSTON
United States District Judge
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