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UNITED STATES DISTRICT COURT
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SUPPLEMENTAL BRIEF ON THE
V. SCOPE OF FISA ACT PREEMPTION
NATIONAL SECURITY AGENCY, et al., Local Rule 7-11
Defendants. Judge: Vaughn R. Walker

PLAINTIFFS ADMINISTRATIVE

Date Comp. Filed:  September 18, 2008

Da

PLAINTIFFS’ ADMINISTRATIVE MOTION FOR LEAVE TO FILE SUPPLEMENTAL BRIEF ON THE

SCOPE OF FISA ACT PREEMPTION
CASE NO. C-08-4373-VRW

Dockets.Justid

c. 38

.com


http://dockets.justia.com/docket/court-candce/case_no-3:2008cv04373/case_id-207206/
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2008cv04373/207206/38/
http://dockets.justia.com/

446553.02

© 00 N o o B~ o w NP

NN N NN NN NN R PR R R R R R Rl
o ~N o O B~ W N kP O © 0o N oo o~ W N kP O

Case3:08-cv-04373-VRW Document38 Filed08/03/09 Page2 of 3

Pursuant to Civil Local Rule 7-11, Plaintiffs hereby seek leave to file a supplemental
brief on the scope of the FISA Act’s preemption of the State Secrets Privilege, especially in light
of the Court’s questioning on that subject during the hearing on July 15, 2009.

Plaintiffs” counsel left a message for defense counsel Mr. Coppolino on July 30,
informing him of this motion and request and offering that plaintiffs would agree that the
government could have 10 court days to respond with a brief of comparable length. Cohn Decl.,
f12. Counsel said that he would prefer to reserve the government’s position until he sees the
motion and brief. He also indicated that given his current schedule, if the Court were to grant
Plaintiffs motion he would seek at least thirty days to respond to the brief from the date that the
motion was granted. Cohn Decl., { 3.

The Court has previously held that “FISA preempts the state secrets privilege in
connection with electronic surveillance for intelligence purposes.” In re NSA Telecomm. Litig.,
564 F. Supp. 2d 1109, 1111 (N.D.Cal. 2008). Moreover, “Section 1806(f) is ... how courts
should handle claims by the government that the disclosure of materials relating to or derived
from electronic surveillance would harm national security.” Id. at 1119. However, the Court has
also held that “FISA preempts or displaces the state secrets privilege, but only in cases within the
reach of its provisions.” Id. at 1124.

The issue raised by the Court at oral argument for the first time was whether Section
1806(f)’s procedure for determining the legality of electronic surveillance reaches all claims to
enforce the “exclusive means” of regulating electronic surveillance that Congress established
with the FISA Act—which now includes the Wiretap Act and the SCA in addition to title 50—or
merely the subset of those claims placed in title 50. Plaintiffs believe that 1806(f)’s procedures
apply to all aspects of Congress’s “exclusive means” for regulating electronic surveillance,
wherever the court must decide whether surveillance is legal and the government claims that
disclosure of related material would harm national security.

Plaintiffs’ supplemental brief presents new information from the legislative history of the
FISA Act and addresses the plain language and context of section 1806(f) more fully than

counsel was able to do at oral argument. It also articulates the clear limiting principles within
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section 1806(f) that restrict its scope to the problem Congress was attempting to solve—ensuring
justiciability of surveillance hidden behind a claim of national security, regardless of the
statutory footing for either the surveillance or the challenge brought to the surveillance. We
believe that the supplemental brief will assist the Court as it considers the currently pending
motion to dismiss.

Respectfully submitted,
Dated: August 3, 2009
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