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 1 THE CLERK:  Calling Civil Case 08-4373,

 2 Carolyn Jewel Alvarez versus National Security Ag ency, et al.

 3 Counsel, appearances.

 4 MR. COPPOLINO:  Anthony Coppolino, Department of

 5 Justice, for the United States.  And I'm joined a t the end of

 6 the table, your Honor, by Scott Chutka, Office of  General

 7 Counsel, National Security Agency; Tricia Wellman , Office of

 8 General Counsel of the Office of Director of Nati onal

 9 Intelligence.

10 THE COURT:  Very well.  Good morning.

11 MR. WHITMAN:  Good morning, your Honor.

12 James Whitman, for the Department of Justice, on behalf of the

13 individual-capacity defendants.

14 THE COURT:  Good morning.

15 MR. BANKSTON:  Kevin Bankston, on behalf of the Jewel

16 plaintiffs.

17 THE COURT:  Good morning, Mr. Bankston.

18 MR. WIEBE:  Richard Wiebe, on behalf of the Jewel

19 plaintiffs.

20 THE COURT:  Yes, Mr. Wiebe.

21 MR. OPSAHL:  Good morning, your Honor.  Kurt Opsahl,

22 on behalf the Jewel plaintiffs.

23 THE COURT:  Mr. Opsahl.

24 MR. TYRE:  Good morning, your Honor.  James Tyre,

25 also for the Jewel plaintiffs.
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 1 MS. BLIZZARD:  Good morning, your Honor.

 2 Paula Blizzard, for the Jewel plaintiffs.

 3 THE COURT:  Ms. Blizzard.

 4 MS. COHN:  Good morning, your Honor.  Cindy Cohn, on

 5 behalf of the Jewel plaintiffs.

 6 THE COURT:  Very well.  Well, let's see.

 7 Mr. Coppolino, I suppose you want to start.  It's  your motion.

 8 And, in any event, I'd like to talk to you about this.

 9 MR. COPPOLINO:  Thank you, your Honor.

10 THE COURT:  Now, let's talk about sovereign immunity.

11 I know you have other things to say as well, but sovereign

12 immunity is what's on my mind.  One of the prerog atives of

13 being the Judge is you get to talk about what's o n the Judge's

14 mind, at least, first; so let's chat about that.

15 MR. COPPOLINO:  Well, your Honor --

16 THE COURT:  Let's take a look at 18 U.S.C.

17 Section 2712.  It might be helpful if you have th at in front of

18 you.

19 MR. COPPOLINO:  I do, your Honor.

20 THE COURT:  All right.  We've, of course, looked at

21 this before.  2712(a) provides any person who's a ggrieved by

22 any willful violation of this chapter --

23 Now, what's this chapter?  That's Chapter 121, is n't

24 it?

25 MR. COPPOLINO:  Correct.
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 1 THE COURT:  And what is Chapter 121?

 2 MR. COPPOLINO:  I believe it's -- Chapter 121 is the

 3 Stored Communications Act.

 4 THE COURT:  Chapter 121 is the Stored Wire and

 5 Electronic Communications Act?

 6 MR. COPPOLINO:  Right.

 7 THE COURT:  Okay.  And it goes on -- or of

 8 Chapter 119.  Well, what's Chapter 119?

 9 MR. COPPOLINO:  Wiretap Act.

10 THE COURT:  And that would include the Electronic

11 Communications Privacy Act?

12 MR. COPPOLINO:  I believe so, your Honor, or --

13 THE COURT:  I beg your pardon?

14 MR. COPPOLINO:  I think it might be in 121, but it

15 covers them all.

16 THE COURT:  Okay -- or of Sections 106(a), 305(a), or

17 405(a) of the Foreign Intelligence Surveillance A ct of 1978.

18 Now, that seems to be pretty specific.  It would embrace the

19 Stored Communications Act, the Electronic Communi cations

20 Privacy Act, the so-called "Wire Act," I gather, in their

21 totality, and then specific identified provisions  of F.I.S.A..

22 Now, how is it that this provision is not a waive r of

23 sovereign immunity?

24 MR. COPPOLINO:  It is a waiver of sovereign immunity,

25 your Honor.  The difference of opinion is over pr ecisely the
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 1 scope of it.  And I acknowledge that this is our most -- of our

 2 four jurisdictional arguments, this is clearly th e most

 3 challenging one.

 4 And, if I could just give you a brief moment of

 5 context for why we have raised it, I think it's i mportant that

 6 we preserve as many issues as possible in the Dis trict Court on

 7 jurisdiction, in particular, where cases involve the assertion

 8 of a State Secrets Privilege, because, as you kno w, it's a

 9 privilege assertion that's not to be lightly invo ked.  And in

10 this case, as in any case, we would like to give the

11 District Court and reviewing courts alternative g rounds to

12 eliminate or narrow claims so that they can focus  precisely on

13 what the State Secrets Privilege assertion applie s to.  And so

14 that's the context and the spirit in which these arguments have

15 been raised.

16 And in particular, we think they really only have ,

17 construing all their claims, a constitutional cla im for

18 prospective relief.  

19 With respect to this particular provision in

20 Section 2712, our argument is -- and I think it's  a colorable

21 one; and I actually think it's correct, but I ack nowledge there

22 is a tension there with this particular language.   Our argument

23 is that you shouldn't evaluate the waiver of sove reign immunity

24 in 2712 based solely on this one sentence.  What you should

25 look at is the Supreme Court has, over and over, stressed the
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 1 structure, the object, the purpose of the statute .

 2 And in particular, the statute here is Section 22 3 of

 3 the Patriot Act, which, as we've detailed in our brief -- and

 4 we have actually attached a copy in our appendix -- actually

 5 enacted several provisions at the same time.  And  in those

 6 provisions, it did several things to the Wiretap Act, the

 7 Stored Communications Act, before implementing th is waiver of

 8 sovereign immunity.

 9 And what it did in particular was, in Section 223 (a)

10 of the Patriot Act, it actually eliminated a caus e of action

11 against the United States under the Wiretap Act.  And it

12 inserted a particular cause of action for a willf ul violation

13 by government employees of the disclosure of info rmation

14 collected pursuant to electronic surveillance or pen register

15 trap and trace.

16 In the second section of the Patriot Act -- I bel ieve

17 it's Section 223(b) -- again, the Congress elimin ated a cause

18 of action against the United States, but also ins erted a cause

19 of action in general in that provision to -- for liability

20 against government employees for unauthorized, wi llful

21 disclosures.

22 And then, with that as the preceding sections,

23 Congress then added Section 2712, which you have just quoted.

24 And our view is that that cause of action should be read in

25 context of the prior two provisions.
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 1 THE COURT:  Well, when was 2712 enacted?

 2 MR. COPPOLINO:  I believe it was enacted with the

 3 Patriot Act, in Section 223 of the Patriot Act, w hich would

 4 have been in October of 2001.  All of this was do ne at the same

 5 time.

 6 And when you look at the statutory provisions, th e

 7 reference to the willful violations --

 8 THE COURT:  So you're saying that this provision came

 9 into effect at the same time as the Patriot Act p rovisions that

10 you're also relying upon?

11 MR. COPPOLINO:  Yes.  I'm saying that Section 223 of

12 the Patriot Act is what created Section 2712.  An d it also went

13 back and it amended the Wiretap Act and the Store d

14 Communications Act.  And those first two amendmen ts eliminated

15 causes of action against the United States; speci fically

16 excluded the United States.

17 THE COURT:  How does that help?  Admittedly, it helps

18 you with respect to those omitted claims, but you  have a

19 situation where Congress omitted particular claim s and it

20 expressly included others, and not just included whole statutes

21 in a wholesale fashion, although it did that, but  also

22 particularized the provisions in F.I.S.A. as to w hich this

23 provision applies and constitutes a waiver.  So C ongress

24 appears to have known how to give a broad waiver and a narrow

25 waiver.
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 1 MR. COPPOLINO:  This -- again, I think if you look at

 2 it from the standpoint of what did Congress do at  the same time

 3 on the same day in the same statutory provision, we think

 4 reading the entire statute in harmony, all of its  provisions,

 5 suggests that what they were seeking to do was ad d the

 6 unauthorized disclosure violation, which is the v ery title of

 7 Section 223 of the Patriot Act:  Civil Liability for Certain

 8 Unauthorized Disclosures.

 9 Add that cause of action to the Wiretap Act, the

10 Stored Communications Act, and then a cause of ac tion to sue

11 the government for that violation, having express ly excluded

12 the government from the other violations, from --  more broadly,

13 from causes of action under those statutes separa tely.

14 The phrase "willful violation" that you quoted wh en

15 you came out is a phrase that we think gathers me aning from the

16 use of the term "willful" in the surrounding prov isions.

17 Another specific thing which we think gives this

18 context is the --

19 THE COURT:  Isn't that what the plaintiffs have

20 alleged here?

21 MR. COPPOLINO:  Your Honor, they've alleged a

22 different type of disclosure violation.  The caus e of action

23 that Congress enacted is a cause of action that's  -- it's an

24 anti-leak provision.  It originated in a proposal  from

25 Representative Frank in the House of Representati ves.  And the
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 1 provision is much like a Privacy Act provision, w hich says that

 2 if the government collects information pursuant t o surveillance

 3 or a pen register trap and trace, and then leaks it or

 4 discloses or misuses it, then there's a cause of action against

 5 the government.

 6 Their allegation here is different.  Their allega tion

 7 is that the government, in conjunction with the

 8 telecommunications carriers, allegedly induced th e carriers to

 9 disclose information to the government.  The caus e of action

10 concerns information disclosed by the government to the public,

11 or a misuse of information about an individual co llected.  It

12 is, in effect, an embodiment of a Privacy Act-typ e provision in

13 the Criminal Code.

14 So, as I say, I think if you look at the object a nd

15 policy of all of Section 223, we think certainly a colorable

16 argument could be made that Congress intended to adjust this

17 unauthorized disclosure and provision.

18 THE COURT:  Well, take me through the other

19 provisions that you think shed light upon what ap pears to be

20 the very clear language of 2712.

21 MR. COPPOLINO:  If you look at -- and when submitted

22 this as an exhibit, your Honor -- it's Exhibit 2 to our motion

23 for summary judgment, which is Section 223 of the  Patriot Act.

24 And, as I said --

25 THE COURT:  That's been codified where?
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 1 MR. COPPOLINO:  Well, they're codified in different

 2 spots in the U.S. Code, but Section --

 3 THE COURT:  All right.  Well, let's --

 4 MR. COPPOLINO:  Pardon me?

 5 THE COURT:  Okay.  Let me -- where are they codified?

 6 MR. COPPOLINO:  Section 223 first amends a cause of

 7 action that is available under the Wiretap Act, w hich is

 8 Title 18, 18 U.S.C., 2520.

 9 THE COURT:  Okay.  Okay.

10 MR. COPPOLINO:  And that's a provision which

11 authorizes a cause of action for violations of th e Wiretap Act;

12 but what Congress did in the Patriot Act is it ex pressly

13 excluded the United States from that cause of act ion.  And it

14 also inserted the unauthorized improper disclosur e violation

15 that I've been preferring to in -- in the Wiretap  Act.  So it

16 added the unauthorized disclosure violation, but said, "You

17 can't sue the government under 18 U.S.C. 2520."

18 And the second provision of the Patriot Act amend ed

19 Title 18 Section 2707, the cause of action availa ble for claims

20 brought under the Stored Communications Act.  And  it again said

21 you can't sue the government under this provision .  You're --

22 we've added an unauthorized disclosure violation,  but you can't

23 sue the government under the general cause of act ion for Stored

24 Communications Act violations.

25 Then it adds 2712.  And in 2712, it makes clear y ou
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 1 can sue the government for something.  And what w e're

 2 disagreeing about is what that something is.

 3 Does it include everything under the Wiretap Act or

 4 Stored Communications Act, or does it include jus t that narrow

 5 unauthorized disclosure violation?

 6 Now, the backdrop of this for us is it's a waiver  of

 7 sovereign immunity.  

 8 It's got to be clear.  It can't be ambiguous.  An d if

 9 there's a plausible interpretation otherwise, it has to be

10 interpreted in the favor of the sovereign.  And o ur view is

11 that we have a colorable argument that what Congr ess intended

12 to do was to create a cause of action against the  government

13 solely for the unauthorized disclosure violation.   

14 I recognize that it's a tough argument in the con text

15 of the specific language you quoted.  My argument  is if you

16 look at the entirety of what Congress did in an A ct enacting

17 Section 223 of the Patriot Act, it appears that w illful

18 violation -- any willful violation -- is an attem pt to refer

19 back to the willful unauthorized disclosure viola tion.

20 And I support that argument by citing the fact th at

21 in 2712, the specific provisions of the F.I.S.A. which they've

22 authorized a cause of action under are provisions  which concern

23 the use of and the disclosure of information.

24 And I further support it with legislative history

25 which entirely supports our argument, and which - - there is no
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 1 support for the plaintiffs' argument that, in the  aftermath of

 2 9/11, Congress sought to make it easier to sue th e government

 3 on all claims; but rather, the legislative histor y of

 4 Congressman Frank's amendment made clear that it was solely

 5 focused on creating a cause of action against gov ernment

 6 officials for unauthorized leaks.  Mr. Frank said  that.  Two

 7 House Reports say that.  Senator Leahy said that on the Senate

 8 floor.  There are two summaries in the Congressio nal Record of

 9 the Patriot Act Section 223 which describe the pr ovision in

10 that manner.

11 THE COURT:  Well, first of all, Section 2520 is part

12 of Chapter 119, which is expressly referred to in  Section 2712.

13 MR. COPPOLINO:  That's correct.

14 THE COURT:  Okay.

15 MR. COPPOLINO:  And there's a bit of -- and that, I

16 think, leads to some of the ambiguity, because 25 20 is a part

17 of Chapter 119; but in the cause of action for th at, it says

18 you can sue a person for intercepting disclosure or

19 intentionally using information intercepted.  You  can sue a

20 person or entity other than the United States.  T hat's what was

21 added in the Patriot Act, along with 2520(g), the  improper

22 disclosure violation.  So that was added on the s ame day that

23 they created the cause of action under 2712.

24 Likewise, in the Stored Communications Act it say s --

25 in 2707 it creates a cause of action for violatio ns of
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 1 Chapter 121 other than violations against the Uni ted States.

 2 THE COURT:  All right.  Well, let me finish.

 3 MR. COPPOLINO:  Mm-hm.

 4 THE COURT:  2520 is part of Chapter 119.  That's

 5 expressly referred to in Section 2712.

 6 And the provision that you're referring to in 251 2,

 7 Subsection G, simply provides any willful disclos ure or use by

 8 an investigative or law enforcement officer or go vernment

 9 entity of information beyond the extent permitted  by

10 Section 2517 is a violation of this chapter for p urposes of

11 2520(a).  That is, it's sweeping into the coverag e of 25(a) a

12 willful disclosure.

13 MR. COPPOLINO:  But since it's --

14 THE COURT:  But --

15 MR. COPPOLINO:  Mm-hm.

16 THE COURT:  Section 2712, which, of course, includes

17 Chapter 119, refers to any willful violation.

18 MR. COPPOLINO:  Right.

19 THE COURT:  Any willful violation.  That is, it could

20 be an unlawful disclosure or any other violation.

21 MR. COPPOLINO:  Right.  And I think, read literally,

22 that phrase is -- it suggests that they could -- they could sue

23 for any violation of 2520.

24 My point to you is simply that they did it all in  the

25 same day.
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 1 Sentence one:  you can't sue the government.

 2 Sentence two:  you can sue the government.

 3 So what does that mean?  How are we supposed to

 4 figure this out?

 5 Well, they took out the causes of action under 25 20

 6 and 2707, but they added them back in a third sec tion.

 7 What does that mean?  Did they mean to negate wha t

 8 they did in the first two sections, or did they m ean to limit

 9 the cause of action solely to the unauthorized di sclosure

10 violation?

11 Our argument simply, your Honor, is that, viewed in

12 full context, we think we have a plausible argume nt that

13 Congress intended to solely focus on unauthorized  disclosure by

14 the government.  Legislative history firmly suppo rts that in

15 the context of sovereign immunity, where waivers need to be

16 clear.  We wanted to preserve the argument.

17 THE COURT:  Where is the legislative history?

18 MR. COPPOLINO:  I've attached --

19 THE COURT:  Oh, I know.

20 MR. COPPOLINO:  -- virtually all of it.

21 THE COURT:  Well, but you know, you're having kind of

22 a tough sledding.  So take me through your argume nt.  Point out

23 what you have.

24 MR. COPPOLINO:  All right.  Well, first of all, the

25 first bit of legislative history would be a heari ng where this
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 1 originated, where Congressman Frank actually intr oduced the

 2 legislation out of the House Judiciary Committee mark up.  This

 3 is Exhibit 3 that we provided on summary judgment , Docket

 4 Number 18-2.  And it begins at page 11 of that do cket number.

 5 It's a draft.  It's an excerpt from the Committee  hearing where

 6 Attorney General Ashcrof was testifying.  And Con gressman Frank

 7 first raised the topic of whether there should be  included in

 8 the Patriot Act a cause of action to sue the gove rnment if it

 9 leaks information obtained through surveillance o r pen register

10 trap and trace.

11 THE COURT:  Well, that's what I'm looking at now.

12 Point out specifically these comments that you th ink cabin the

13 cause of action created under 2712.

14 MR. COPPOLINO:  There wasn't any draft language at

15 this point, so it's not there.  Okay.  It's simpl y the

16 origination of Mr. Frank's proposal that ended up  being in

17 2712.  And the purpose of it so this simply shows  that what

18 Congress -- that the beginning of the change in t he legislative

19 process was a proposal by Mr. Frank to create an unauthorized

20 disclosure violation.  And that turned into what became

21 Section 223 of the Patriot Act, which is the stat utory

22 provisions that we have been talking about; the o nes that

23 simultaneously exclude and include a waiver of so vereign

24 immunity against the government.

25 So that's all.  I cited that.  Exhibit 4.  We hav e
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 1 cited two House Reports; one from 2001.  And this  would be

 2 Exhibit 4 to our summary-judgment motion, Docket 18-2 -- it

 3 starts at page 17 -- a House Report which refers to an

 4 amendment offered by Mr. Frank to provide increas ed civil

 5 liability for unlawful disclosures of information  obtained by

 6 wire or electronic interception.  And that -- and  so that

 7 describes the purpose of Mr. Frank's amendment.

 8 There was actually a similar House Report four ye ars

 9 later when the Patriot Act was reauthorized, whic h we attached

10 as Exhibit 5.  Again, Docket 18-2 starts at page 20, which

11 again describes Mr. Frank's amendment in similar terms.

12 In fact, there is nothing in the legislative hist ory

13 that suggests that Congress was intending to broa dly encompass

14 all claims under the Wiretap Act and Stored Commu nications Act

15 against the government.

16 Now you might say, well, that's what that languag e

17 does.  Isn't it -- even though there's nothing in  the

18 legislative history.  The concern we have with th at argument,

19 though, is that, where Congress simultaneously di d all of the

20 various things that I pointed out, that it's ambi guous, at

21 best.  Authorized suit under the government -- al l claims under

22 that provision where it expressly included a prov ision that

23 there was to be no suit against the government fo r those

24 provisions.

25 THE COURT:  Aren't we in a situation where the
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 1 legislative history is ambiguous, but the statuto ry language is

 2 clear?

 3 MR. COPPOLINO:  I would say, actually --

 4 THE COURT:  And in that situation, it's pretty clear

 5 what a judge should do, isn't it?

 6 MR. COPPOLINO:  I would argue, your Honor, that

 7 perhaps the opposite is the case; that the legisl ative history

 8 is clear that --

 9 THE COURT:  Well, the legislative history that's

10 ambiguous in the face of a clear statute?

11 MR. COPPOLINO:  Let me just say two things.  I think

12 the legislative --

13 THE COURT:  I trust you're not advising

14 Judge Sotomayor on her testimony; that kind of ad vice.

15 MR. COPPOLINO:  The legislative history is clear, and

16 the statute is ambiguous.  Read as a whole, all t hree

17 provisions, and trying to read them in harmony, a nd, you know,

18 again, recognizing that there is some tension in that language,

19 we felt that we needed to preserve this argument in the context

20 of both the need for waivers of sovereign immunit y to be clear,

21 and to provide this Court and reviewing courts al ternative

22 grounds for narrowing the State Secrets Privilege  assertion.

23 So that's why we raise the argument, your Honor.

24 I was not going to spend a great deal of time on the

25 other jurisdictional arguments, unless you wanted  to.  I think
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 1 you've seen these before, and I think they're muc h more

 2 straightforward than the 2712 argument.

 3 We've argued, again, that there's no waiver of

 4 sovereign immunity under Section 1810 of the F.I. S.A.  

 5 You've ruled on that in the Al-Haramain case, we're

 6 just preserving our position.  

 7 The other jurisdictional arguments we've made hav e

 8 simply are whether the plaintiffs can have a clai m for

 9 injunctive relief under the A.P.A. and under the

10 Larson Doctrine.  And, for the reasons we've set forth in our

11 brief, we don't believe there is any cause of act ion for

12 injunctive relief.

13 THE COURT:  Spell that argument out a little more

14 fully.  You know, it's always helpful to hear the  argument

15 articulated orally as well as to read it.  And --

16 MR. COPPOLINO:  Okay.  So --

17 THE COURT:  Take me through this matter.

18 MR. COPPOLINO:  In addition to making various claims,

19 they seek damages under Sections 1810 of the F.I. S.A., 50

20 U.S.C. 1810 and 18 U.S.C. 2712.  That's their dam ages claims.  

21 They also seek injunctive relief, and they seek t hat

22 under at least three different theories.  One is that they seek

23 it for an alleged constitutional violation.  The other is that

24 they seek it under the Administrative Procedures Act.  And the

25 third theory is that they seek it under the doctr ine of the
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 1 Larson case, on the theory that the alleged actions are ultra

 2 vires; that they exceeded the statutory authority of the

 3 officer of the government.

 4 The A.P.A. argument, I think, is clearly wrong.

 5 Under Section 702 of the A.P.A., sovereign immuni ty is waived

 6 as to -- for challenges to agency actions against  the

 7 government; but Section 702 makes clear that it i s not waiver

 8 of sovereign immunity where there are other limit ations on

 9 judicial review that either expressly or impliedl y forbid the

10 relief sought.

11 And Ninth Circuit, actually, and the Supreme Cour t

12 have construed this provision at some length.  An d the bottom

13 line is the A.P.A. doesn't waive sovereign immuni ty where some

14 other statute controls.  That's the principle.

15 Now, their argument -- our argument is that if th ere

16 are other statutes that control here, they would be

17 Section 2712, whatever its scope -- and we disagr ee about

18 that -- and Section 1810; and that those provisio ns, for

19 example, both foreclose injunctive relief against  the

20 government.  They -- or impliedly foreclose.

21 They make a rather interesting argument.  They sa y

22 that because Section 2520 and 2707 expressly forb id injunctive

23 relief against the government, you can get it und er the A.P.A.

24 That's clearly wrong.

25 Section 702 says that when injunctive relief is
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 1 expressly forbidden against the government in ano ther statute,

 2 you can't it get it under the A.P.A. 

 3 Then they go on to say under Section 2707 for the ir

 4 damages claim, "You can only get damages.  You ca n't get

 5 injunctive relief.  And so therefore, we ought to  be able to

 6 get injunctive relief under the A.P.A." 

 7 That's clearly wrong.  And the reason it's clearl y

 8 wrong is that what the law is in this area is tha t when

 9 Congress enacts a specific statutory remedy, that 's what

10 governs over the A.P.A.  So that's why they don't  have a

11 separate A.P.A. claim for injunctive relief.  A l ot of it -- we

12 simply are not going to allow a jurisdictional ar gument to go

13 unmentioned, because the fact of the matter is th ey're simply

14 misapplying the A.P.A. to seek injunctive relief under

15 statutory provisions.

16 And the very statutory provisions that expressly

17 exclude injunctive relief against the United Stat es, 2520 and

18 2707, the Larson Doctrine, to the extent it still  has any

19 viability -- and I think that's questionable in t he Ninth

20 Circuit, but the Larson Doctrine purports to allo w you to sue

21 officers of the United States for injunctive reli ef without

22 regard to sovereign immunity if they have acted i n excess of

23 statutory or other authority, Constitutional auth ority; but the

24 Ninth Circuit and the Supreme Court made clear th at that rule

25 applies.  The rule is this; that it's a suit agai nst the
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 1 government -- the sovereign -- if judgments sough t would expend

 2 itself on the public treasury or domain, or inter fere with the

 3 public administration, or the effect of the judgm ent would be

 4 to restrain the government from acting or compell ing it to act.

 5 That's the Dugan versus Rank case, 372 U.S. 609.  

 6 And the Ninth Circuit has said the same thing in a

 7 case called "Palomar Pomerado Health System" -- I can spell

 8 that for you later, which -- it says that relief nominally

 9 sought against an officer is sought against the s overeign if it

10 would operate against the government.

11 Now, all I'm saying on the Larson argument is it

12 can't seriously be disputed that they're seeking injunctive

13 relief against the government.  And if you're see king

14 injunctive relief against the government, you don 't have a

15 Larson argument.  

16 So that, I think, really sums up all of the

17 jurisdictional arguments, your Honor.  Unless you  have

18 questions, I would like to just turn to the State  Secrets

19 issues, but I'll do whatever you --

20 THE COURT:  No.  Go ahead.  Complete your argument,

21 Mr. Coppolino.

22 MR. COPPOLINO:  Well, your Honor, just to briefly set

23 the stage, as you're probably very familiar with this case,

24 this is the same group of plaintiffs, I think, wi th the

25 exception of one, that filed a Hepting action in 2006.  And the
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 1 substance of their allegations is the same.  The difference is

 2 that they're suing the government, and not AT&T.  And, as in

 3 Hepting, if you recall, going back to the summer of 2006, the

 4 government asserted the State Secrets Privilege t o protect the

 5 intelligence sources and methods that are at issu e in this

 6 case.  Now, the Hepting action was just dismissed by the Court

 7 under Section 802 of the F.I.S.A.  That is the ac tion against

 8 AT&T.  

 9 So we're here dealing with the identical allegati ons

10 and claims against the government.  And our view is that you

11 ought to do what we think is the standard, two-st ep process in

12 the State Secrets Privilege, which is:  at first,  review the

13 privilege and determine whether the D.N.I. has pr operly

14 supported his conclusion that harm would result t o national

15 security through the disclosure of the informatio n that he

16 seeks to protect; and then -- once you've reviewe d the

17 privilege assertion, then, to determine what cons equences the

18 exclusion of that information would have on the l itigation.  So

19 there is the two-step process.

20 And our view is that the information that's neces sary

21 to litigate the case is subject to the privilege assertion, and

22 has been properly excluded by the D.N.I.

23 THE COURT:  Well, let me ask you this.  What --

24 obviously, we've discussed this three years ago i n the Hepting

25 case.  And I certified -- essentially certified t hat decision
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 1 for interlocutory appeal.  What has changed betwe en now and

 2 2006 that suggests that I should take a different  view of this

 3 argument in this case than I took in the Hepting case?

 4 MR. COPPOLINO:  Well --

 5 THE COURT:  Have we received guidance from the Ninth

 6 Circuit that suggests that the Hepting view was incorrect?

 7 MR. COPPOLINO:  Since 2006 the Ninth Circuit has

 8 issued two rulings on the State Secrets Privilege  -- I believe

 9 just two:  one in Al-Haramain, and one just recently in a case

10 called , "Mohamed versus Jeppesen."  That's the case that they

11 presently relied on.

12 THE COURT:  Yeah.

13 MR. COPPOLINO:  Now , Mohamed versus Jeppesen and

14 Al-Haramain are inconsistent, in our view.  And Jeppesen is

15 also inconsistent with Kasza, in our view.  

16 And the government has filed a rehearing petition  in

17 Jeppesen, which is still pending.  And I obviously don't kn ow

18 when that will decided.  I suggested in our paper s that the

19 Court ought to consider at least waiting some tim e, to see if

20 Jeppesen will, in fact, remain Circuit precedent.  Erroneou s

21 decision conflicts with Reynolds and other Supreme Court

22 authority.  And if it doesn't hold, it would be t he wrong road

23 to go down, because Jeppesen suggests that the privilege can

24 only be asserted at the discovery phase, not at t he pleading

25 stage, and only on an item-by-item basis.
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 1 Now, of course , Al-Haramain, which came down in 2007

 2 and was not overruled and cannot be overruled by  -- Jeppesen

 3 ruled just the opposite .  Al-Haramain actually reviewed and

 4 upheld the State Secrets Privilege at the pleadin g stage, and

 5 held that the privilege foreclosed the informatio n necessary

 6 for plaintiffs to establish their standing, and s aid the case

 7 would have to be dismissed under the State Secret s Privilege.

 8 Now we have this issue of statutory preëmption

 9 hanging out there.

10 THE COURT:  But there's the preëmption part.

11 MR. COPPOLINO:  That's not the State Secrets issue,

12 though Jeppesen doesn't talk about preëmption.  I recognize the

13 preëmption issue is still there to be dealt with in terms of

14 the law of the states.

15 THE COURT:  I don't think there's any preëmption

16 issue in Jeppesen, is there?

17 MR. COPPOLINO:  No, there is not simply a case about

18 what does the State Secrets Privilege mean, and h ow is it to be

19 interpreted so as --

20 My real pitch to you, your Honor, is first not on ly

21 wait before -- to see what happens in Jeppesen, because it --

22 if you're going to go down that road, the road ma y get pulled

23 out from under us before this litigation is over,  and we would

24 have proceeded down a path that is simply not Cir cuit

25 precedent.
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 1 Second argument I would make is that there is oth er

 2 Circuit precedent.  And I think you have to try t o construe

 3 Jeppesen consistently with that.  Not only did Al-Haramain

 4 consider the privilege at the pleading stage , Kasza itself is

 5 directly inconsistent, suggesting that the agency  at issue does

 6 not have to personally review every particular pi ece of

 7 evidence before asserting a privilege.

 8 I also have, though, an additional argument I wou ld

 9 make about Jeppesen.  And that is that I think you can rule and

10 grant in favor of the government's motion and gra nt the

11 government's motion consistent with Jeppesen because there are

12 several points on which I think Jeppesen can be distinguished.

13 First, Jeppesen considered the assertion of State

14 Secrets Privilege under a Rule 12(b)(6) motion.  And it made

15 clear on that appeal that the question was whethe r a motion to

16 dismiss under Rule 12(b)(6) should have been gran ted.  And it

17 said that the plaintiffs had stated their claim.

18 Our motion in this case does not rely on

19 Rule 12(b)(6).  We do not rest solely on a Totten argument.  We

20 don't rest solely on a very subject matter of the  pleadings

21 argument.  Rather, we follow the language of the Ninth Circuit

22 set forth in Al-Haramain, which says -- I'll quote it.  This is

23 the Ninth Circuit in Al-Haramain.  

24 The suit itself may not be barred

25 because of its subject matter, yet
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 1 ultimately the State Secrets Privilege may

 2 nonetheless preclude the case from

 3 proceeding to the merits.  

 4 That's the case in Al-Haramain.  That's our view of

 5 the case here.  And that's how Kasza went off, because the

 6 Court found that if the plaintiff couldn't establ ish standing

 7 or a prima facie case or the government couldn't present the

 8 information necessary to defend or the private pa rty, then

 9 summary judgment was required.

10 Now, Jeppesen says -- first of all , Jeppesen doesn't

11 even address summary judgment, but what it does s ay is this.

12 In deciding a State Secrets Privilege, you need t hree things:

13 an actual request for discovery, plaintiff's expl anation of the

14 need for the information, and a formal assertion of privilege.

15 Our view, your Honor, is that you have all of tha t

16 before you now.  In substance, the plaintiffs are  going to say,

17 "Well, wait, wait.  We haven't submitted any disc overy

18 requests."  

19 What they have submitted is a Rule 56(f) affidavi t,

20 which is a roadmap to their discovery; a detailed  roadmap that

21 the discovery they seek will be evidenced protect ed by the

22 State Secrets Privilege assertion.  You don't nee d to look

23 further than that to know that, even consistent w ith Jeppesen

24 and Al-Haramain and Kasza -- that you can look at the substance

25 of the issue and determine now that the informati on subject to
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 1 the privilege assertion not only is relevant, but  it's exactly

 2 what they seek.  Paragraph 13 of their 56(f) affi davit -- and

 3 this is a quote.  

 4 Plaintiffs would seek discovery

 5 regarding the fact of the carriers'

 6 interception and disclosure of the

 7 communications and communications records

 8 of telecommunications companies' customers,

 9 including plaintiffs.

10 That's what they want to seek discovery on.  And

11 that's what the D.N.I. has asserted privilege ove r:

12 information necessary to confirm or deny those al legations.

13 They also say they would seek discovery of teleco m

14 companies, including AT&T, regarding their dealin gs with N.S.A

15 that's subject to the privilege assertion.  They want discovery

16 of the facility at Folsom Street in San Francisco  as to whether

17 there was an N.S.A. secure room there; whether th ere is certain

18 equipment in that room; what goes on in that room .  Are there

19 other secure rooms around the country?

20 That's all subject to the privilege assertion.

21 They want to depose numerous government officials  and

22 former government officials about -- quote, "abou t

23 communications carriers' involvement in the N.S.A . warrantless

24 surveillance."  That's paragraph seven.

25 And in paragraph 20 they say all of the topics of
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 1 discovery that they have identified in their 56(f ) affidavit,

 2 quote, "would lead to evidence regarding the natu re and scope

 3 of the government's surveillance program."

 4 That's what the privilege assertion is about:  th e

 5 nature and scope of the government's surveillance  activities,

 6 and if they exist.

 7 So I don't think you need any more for purposes o f

 8 Jeppesen to see that the discovery they seek is -- in fact,

 9 goes right to the heart of the State Secrets Priv ilege.  And

10 you don't need to wait for a particular request.

11 And the reason I urge you not to do that, your Ho nor,

12 is that not only would that elevate form over sub stance, and

13 it -- and bring us right back to where we are if they were to

14 seek that kind of discovery, but the very process  of going

15 through the -- of discovery like that would put a t risk the

16 disclosure of the information subject to the D.N. I. privilege

17 assertion.  Indeed, that, I think, is the point o f the

18 discovery sought.  And that's why it's something that,

19 obviously, we would have to put a very large circ le around.  

20 But one thing that I think the plaintiffs concede  in

21 their 56(f) affidavit is that the mass of informa tion that they

22 have put in the record in their so-called "summar y of evidence"

23 from media reports, books, and some limited gover nment

24 statements, they recognize would have to be reduc ed to actual

25 sworn facts concerning whether or not these alleg ations are
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 1 true.

 2 That's the discover -- that's the litigation proc ess.

 3 It's a very exacting process, which turns specula tion and

 4 conjecture and limited information into actual fa ct.  

 5 And that's the concern that the D.N.I. has in the

 6 State Secrets Privilege; that to establish whethe r or not

 7 particular facts are true would risk exceptional harm to

 8 national security.  And, as I think you pointed o ut in Hepting,

 9 it would be a process whereby uncertainty is brou ght to

10 certainty either that the allegations exist or do n't exist, or

11 at least that there is more certainty about that.

12 In fact, if I may, I would quote a very fine Dist rict

13 Judge, Walker, of the Northern District of Califo rnia, who said

14 in Hepting,

15 Simply because statements have been

16 publicly made does not mean that the truth

17 of those statements is a matter of public

18 knowledge, and that verification of the

19 statements is harmless.

20 And so the plaintiffs' argument is, "Look.  We wa nt

21 to go down the road of trying to find out what is  privileged

22 and what is not privileged."  And that's what's g oing to risk

23 the very disclosures that are at stake here.  

24 Even Jeppesen says, by the way, that the case can

25 proceed, quote, "so long as the underlying facts could be
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 1 proven without resort to the privileged informati on"; but

 2 that's impossible here, because you know now that  they seek

 3 disclosure of the privileged information.

 4 Now they're going to get up and say that what the y

 5 seek, they believe, is not privileged.

 6 Well, first of all, that's going to be disputed; but

 7 secondly, as I just quoted to you from the 56(f) affidavit,

 8 they're seeking information that goes to the core  of the

 9 privilege.

10 You know, your Honor, I'm not just trying to make  an

11 argument here.  I'm actually trying to point out to you that if

12 you look at what's at issue in this case, they wa nt to know

13 what is behind the D.N.I.'s privilege assertion.  They want to

14 know:  is the government engaged in a content dra gnet?  Is it

15 engaged in a communications dragnet that includes  both content

16 and noncontent?  And I would like to focus your a ttention on

17 those specific allegations as a last point that I  make here.  

18 First of all, the communications-records

19 allegation -- this is the allegation, as you may be familiar

20 with, that the N.S.A. collected in bulk from carr iers

21 particular records of people's communications.

22 You address this issue in Hepting.  You did not

23 uphold the State Secrets Privilege at that time, but you

24 deferred discovery.  And I believe the reasons yo u deferred

25 discovery are still valid, and haven't changed.  And more,
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 1 upholding the privilege, you said at that time th e government

 2 has neither confirmed nor denied whether it monit ors

 3 communications records, and has never publicly di sclosed

 4 whether such a program actually exists.  That has n't changed in

 5 three years.  

 6 You said that revealing that a communications-rec ords

 7 program exists might encourage terrorists to swit ch to less

 8 efficient but less detectable forms of communicat ions.  That

 9 hasn't changed.  

10 You said revealing that such a program does not e xist

11 might encourage a terrorist to use AT&T services when it would

12 not have done so.  

13 You said that terrorists who operate with full

14 information are able to communicate more securely  and

15 efficiently than a terrorist that operates in an atmosphere of

16 uncertainty.  I think that's exactly right, and n othing has

17 changed to alter the conclusion.

18 And Judge Kennelly, in the Terkel case, upheld the

19 State Secrets Privilege with respect to the commu nications

20 records, and dismissed that case.

21 THE COURT:  You say nothing has changed.  What do you

22 make of this Inspector General report?

23 MR. COPPOLINO:  The Inspector General report, in our

24 view, your Honor, doesn't warrant any different c onclusion for

25 a couple of reasons.  And the Inspector General, first of all,
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 1 made clear that the only -- the only intelligence  activity

 2 that's been publicly acknowledged was the terrori st

 3 surveillance program, which was described as a co ntent one:

 4 international Al Qaeda-related communications.  

 5 Now he said that there are other activities that the

 6 government authorized to detect and prevent Al Qa eda and

 7 terrorist attacks, but he stresses that those rem ain highly

 8 classified.  On pages five and six of his report he says, and

 9 the I.G. does nothing to -- doesn't say anything that would

10 remotely confirm or even address whether there wa s a dragnet on

11 communications, or communications records inclusi on program.

12 And the plaintiffs' argument just simply boils do wn

13 to:  we should be able to use this as a jumping-o ff pad to try

14 to find out what are those other highly classifie d activities

15 that the O.I.G. report referred to?  

16 So my first response is:  the O.I.G. report conti nues

17 to protect undisclosed intelligence sources and m ethods that

18 may or may not even be at issue in this lawsuit, but in any

19 event, haven't been disclosed.  

20 Second point I'd make about this I.G. report -- a nd

21 this is a bit of phenomenon we see a lot of in Wa shington,

22 where information that was revealed years ago get s recycled,

23 revealed, and disclosed again, and it's suddenly news; but in

24 2007 the government advised Congress of the very information

25 that was in this report.  That's in the post 9/11
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 1 authorizations by the President to N.S.A.  Terror ist

 2 Surveillance Program was just one of the activiti es that was

 3 authorized, but that -- there were other activiti es.  In fact,

 4 the D.N.I.'s letter to Senator Specter is in the record of this

 5 case filed in 2007.  It's Docket Number 356 in M. D.L. 1791

 6 filed on August 20th, 2007.  And that's where the  government

 7 indicated; that there -- there was more than one activity

 8 authorized to detect and prevent Al Qaeda attacks .  And the

 9 T.S.P. was one of them.  So that's not news, but what is, I

10 think, significant is that since 2006 the governm ent has not

11 changed its view that the particulars about what those other

12 activities are continues to need to be protected.   

13 And the last point I would make -- and I'll sit d own,

14 your Honor -- is this.  The State Secrets Privile ge assertion,

15 as you know, has been reaffirmed by new the Presi dent, new

16 presidential administration, and a new D.N.I.  An d

17 President Obama inherited a number of surveillanc e activities

18 from the prior administration.  And the President  has made

19 clear that he doesn't intend to use the State Sec rets Privilege

20 to cover up alleged illegal activities or to frus trate

21 oversight by Congress, but that there remain rare  occasions

22 where the privilege has to be invoked in order pr otect harms to

23 national security.  This case concerns intelligen ce sources and

24 methods for detecting terrorist attacks.  That is  the crown

25 jewel of U.S. National Security Administration.  And I think it
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 1 should speak volumes that the administration, aft er very close

 2 and careful review, has continued to seek to prot ect this

 3 information.

 4 Last point.  I would just urge your Honor to actu ally

 5 read the  ex parte materials, if you haven't had a chance to,

 6 before proceeding down any road, because once you  read them, I

 7 think you will see what the concerns are; and, in  particular,

 8 the concerns with allowing the plaintiffs to take  discovery in

 9 this particular area, and what is at stake, and w hat the harms

10 might be.  And certainly you shouldn't embark on a course

11 without having that base of information.  Typical ly, most

12 courts actually uphold the privilege even before allowing

13 discovery, so that it's known what the ground rul es are as to

14 what could be gone into; but I submit that if you  look at that

15 material, you will see the precise concerns that we're talking

16 about, and recognize that, even consistent with Jeppesen, you

17 could dismiss the case.

18 Thank you, your Honor.

19 THE COURT:  Very well.  Thank you, Mr. Coppolino.

20 And let me -- Mr. Bankston -- 

21 Mr. Whitman, do you have anything to say on behal f of

22 the individual defendants?  

23 MR. WHITMAN:  Your Honor, we're prepared if you want

24 to discuss the individual-capacity defendants' mo tion that we

25 filed last Friday, but I didn't know if you wante d to wait
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 1 until after argument on the government's motion, or not.

 2 THE COURT:  I see.  All right.  You don't have

 3 anything to add at this juncture?

 4 MR. WHITMAN:  Not as to Mr. Coppolino's argument,

 5 your Honor.

 6 THE COURT:  Who's going to be arguing on the other

 7 side?

 8 MR. BANKSTON:  Kevin Bankston.  Would you like to ask

 9 specific questions at the outset?

10 THE COURT:  As a matter of fact, I would --

11 MR. BANKSTON:  Certainly.

12 THE COURT:  -- pick up on the last few points

13 Mr. Coppolino was making.

14 We have been through this State Secrets Privilege

15 business in Hepting and Al-Haramain and so forth.

16 MR. BANKSTON:  We have, indeed.

17 THE COURT:  Now, why is the State Secrets Privilege

18 applicable to all of the claims that the plaintif fs have

19 asserted, except the F.I.S.A. claim?

20 MR. BANKSTON:  Well, first, your Honor, I'd point

21 out, of course, that, as this Court has held, 180 6(f) preëmpts

22 the State Secrets Privilege regarding material.

23 THE COURT:  For F.I.S.A.?

24 MR. BANKSTON:  No, your Honor; in any civil or

25 criminal case regarding materials for electronic surveillance.
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 1 On its plain language it applies in any case wher e an aggrieved

 2 party -- i.e., someone subjected to electronic su rveillance --

 3 has made any motion to or request for discovery o r to obtain

 4 electronic surveillance materials.

 5 THE COURT:  You mean you read the decision as saying

 6 the State Secrets Privilege is dead; is just plai n dead?

 7 MR. BANKSTON:  I --

 8 THE COURT:  Not applicable to anything?

 9 MR. BANKSTON:  To materials relating to electronic

10 surveillance, your Honor.  

11 This conclusion is bolstered by, as you were

12 discussing earlier, 18 U.S.C. 2712.  The cause of  action for

13 Wiretap- and Stored Communications Act are direct  violations

14 against the government, which specifically calls out 1806(f).

15 THE COURT:  Well, but that doesn't waive the State

16 Secrets Privilege.  2712 doesn't waive the State Secrets

17 Privilege.

18 MR. BANKSTON:  1806(f) in those cases is the

19 exclusive means, notwithstanding any other law by  which such

20 materials shall be reviewed.  And so our position  is, as laid

21 out fully in our brief -- is that 1806(f) is not limited to

22 F.I.S.A. causes of action, which, in -- would be contrary,

23 indeed, to the plain language of 2712, which spea ks of 1806(f)

24 as well; but instead 1806(f)'s plain language app lies to any

25 request or motion to obtain material or discover materials
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 1 related to electronic surveillance.

 2 THE COURT:  All right.  Spin that out for me.

 3 What -- why -- why is it that you think the preëm ption of the

 4 State Secrets Privilege under F.I.S.A. extends fa r beyond the

 5 reach of the F.I.S.A. statute itself?

 6 MR. BANKSTON:  Congress passed a number of statutes

 7 to comprehensively regulate the government's elec tronic

 8 surveillance act; not only F.I.S.A., but the Wire tap Act and

 9 the Electronic Communications Privacy Act.  1806( f) is located

10 in F.I.S.A, but on 18 U.S.C. 2712's own terms spe cifically

11 applies in cases against the United States for vi olations of

12 the Wiretap Act.

13 THE COURT:  There's nothing in 2712 about State

14 Secrets, is there?

15 MR. BANKSTON:  Your Honor, I direct you to 2712(b).

16 THE COURT:  State of proceedings.

17 MR. BANKSTON:  (b)(4).

18 THE COURT:  (b)(4)?

19 MR. BANKSTON:  Yes, your Honor.  We did cite to this

20 in our brief.  Notwithstanding any other provisio n of law, the

21 procedures set forth in section 106(f), skipping over a few,

22 106(f), which is 50 -- 

23 Notwithstanding any other provision of

24 law, the procedures set forth in

25 Section 106(f) of the F.I.S.A., which is 50
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 1 U.S.C. 1806(f), shall be the exclusive

 2 means by which materials governed by those

 3 sections may be reviewed.

 4 1806(f) governs the disclosure and review of

 5 applications, orders, or other materials related to electronic

 6 surveillance, and in no way cabins itself to case s brought

 7 directly under F.I.S.A..

 8 It may be instructive to look at the plain langua ge

 9 of 1806(f) itself.  Let me just pull that, up, yo ur Honor.

10 Whenever a court or other authority -- and I'm go ing to skip

11 over the nonpertinent parts.  Whenever a court or  other

12 authority -- I'm sorry.  Whenever any motion or r equest is made

13 by an aggrieved person --

14 So, of course, the party must be an aggrieved per son.  

15 -- under F.I.S.A. -- i.e., subject to electronic

16 surveillance, which we have alleged.

17 THE COURT:  You're looking at 1806(f)?

18 MR. BANKSTON:  When any motion or request made any

19 aggrieved person pursuant to any other statute or  rule of the

20 United States before any any court or authority o f the

21 United States to discover or obtain applications,  orders, or

22 other materials relating to electronic surveillan ce, the U.S.

23 District Court shall, notwithstanding any other l aw, if the

24 Attorney General files the appropriate affidavit,  review those

25 materials  in camera.
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 1 There is nothing in this language that cabins thi s

 2 provision to claims brought under F.I.S.A.  And i ndeed,

 3 Congress specified in 2001, when it created 18 U. S.C. 2712,

 4 that in civil actions against the United States, 1806(f) is the

 5 inclusive means for the review of such materials.

 6 Does that address your question, your Honor?

 7 THE COURT:  Well, I'm not -- I'm not letting that cat

 8 out of the bag at the moment.

 9 MR. BANKSTON:  Certainly.

10 THE COURT:  Next point.

11 MR. BANKSTON:  But to address your question, assuming

12 that 1806(f) does not preëmpt as to all our claim s, which we do

13 argue here and in our briefing, we do think sever al things have

14 changed in regard to records since you first hear d this -- the

15 Hepting case in 2006.

16 Mr. Coppolino highlights that the I.G. reports

17 confirmation that there were activities authorize d by the

18 President's program order beyond the so-called "T errorist

19 Surveillance Program" Isn't news, but it is news since we last

20 hit this issue in Hepting.

21 At the point of Hepting, the government had not

22 admitted to any conduct beyond the T.S.P.  It had n't submitted

23 that there was other intelligence activities beyo nd the

24 Terrorist Surveillance Program that were authoriz ed by the

25 President's program order.  And although the Exec utive Branch
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 1 has so far not indicated what those activities we re, numerous

 2 Senators and Congresspersons who were briefed on the program

 3 have confirmed that it involved the government's acquisition of

 4 records.  And I'll direct you to a few examples w hich are in

 5 our summary of evidence appended to Ms. Cohn's 56 (f)

 6 Declaration.  

 7 Senator Kit Bond, when questioned about the recor ds

 8 program, and after being briefed on the other asp ects of the

 9 program, said the President's program uses inform ation

10 collected from phone companies.  The phone compan ies keep their

11 records.  They have a record, and it shows what t elephone

12 number called what other telephone number.

13 Senator Pat Roberts similarly stated that the N.S .A.

14 was looking at the phone calls collected during t he

15 surveillance; not at the content, just at the pat tern of the

16 phone calls; i.e., a reference to calling pattern s reflected in

17 records.

18 Representative Jane Harman noted that there is a

19 program that involved the collection of some phon e records.

20 And, keeping in mind that the statements of AT&T that

21 you considered important in Hepting, Edward Whitacre, the CEO

22 of AT&T, responded to a question about the record s program by

23 saying, "If it's legal, we do it."  And then late r, AT&T opined

24 in a letter to Congress that it would be legal fo r it to

25 provide -- excuse me -- it would be legal for the  government to
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 1 request various forms of intelligence assistance from the

 2 private sector pursuant to the President's Articl e II powers.

 3 And so, in addition to the numerous news reports,  in

 4 addition to the books that have dealt with this p rogram, there

 5 have also been confirmations from previous member s of Congress

 6 that the records program does, indeed, exist, and  is no longer

 7 a secret, regardless of the government's claim.

 8 If you have any other questions on that matter,

 9 your Honor -- or shall I proceed?

10 THE COURT:  (Indicating)

11 MR. BANKSTON:  To expand on my comments about 50

12 U.S.C. 1806, your Honor, I think that it has on i ts face one

13 clear purpose, and that's to allow you to reach t he legality of

14 the surveillance, despite the government's claims  of secrecy.

15 And, as noted, on its plain language, it is not l imited to

16 F.I.S.A. causes of action; a conclusion bolstered  by reference

17 to it in 18 U.S.C. 2712.

18 We also note that, although the government contin ues

19 to claim a danger of risk of disclosure if we pro ceed under

20 1806(f), 1806(f) is more than adequately protecti ve.  So long

21 as the government files its required affidavit, e lectronics

22 surveillance materials cannot be disclosed by the  Court, except

23 to the plaintiffs under a appropriate security pr ocedures and

24 protective orders, and only if that disclosure is  necessary to

25 determine the legality of the surveillance.
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 1 So we think Congress has struck an appropriate

 2 balance between the needs of litigants and the ne eds of

 3 national security, a balance which, notably, has not changed

 4 since 1978, despite numerous amendment to F.I.S.A . since then.

 5 Although F.I.S.A. 1806(f) does preëmpt the State

 6 Secrets Privilege as to all of our claims, we don 't believe

 7 that the State Secrets Privilege requires dismiss al at this

 8 stage.  

 9 Even if that were not the case, we think that Mohamed

10 v. Jeppesen deals with that issue.  We do not think that there

11 is any need for this Court to wait to see whether  that is taken

12 en banc.  First of all, of course, you can rely on its

13 reasoning even if you cannot cite it; but also, i ts holding and

14 a decision not to dismiss based on state secrets would be

15 consistent with Al-Haramain v. Bush, the decision from the

16 Ninth Circuit, and your ruling in Hepting, which both make

17 clear that the entire subject matter of the progr am is not a

18 state secret.

19 Al-Haramain also makes clear that before considering

20 the impact of the State Secrets Privilege on stan ding, the

21 Court must independently evaluate the purportedly  privileged

22 evidence, as the Ninth Circuit did in Al-Haramain.  To do

23 otherwise would put the cart before the horse, in  the words of

24 Mohamed; something that this Court refused to do in Hepting,

25 recognizing that reaching the standing and prima facie case
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 1 issues would be premature, considering we are ent itled at least

 2 to discovery of unprivileged evidence to support our claims.

 3 As this Court has previously recognized, and as

 4 discussed by Mr. Coppolino, F.I.S.A.'s 18 U.S.C - - 50 U.S.C.

 5 1810 waives -- I'm sorry.  50 U.S.C. 1810 does wa ive sovereign

 6 immunity for damages, as this Court found in Al-Haramain.  And

 7 the government offers no new argument on this poi nt.

 8 We have provided in our briefs some additional

 9 support for that holding, and have also, to the e xtent you care

10 to use it, provided an alternative basis for find ing that

11 waiver.

12 As this court has noted, the waiver regarding

13 sovereign immunity in terms of damages is also co ncretely clear

14 from the plain language of 18 U.S.C. 2712, where,  insofar as

15 our Wiretap Act claims -- and actually, just a te rminology

16 clarification, Chapter 121 is, as Mr. Coppolino n oted, the

17 Stored Communications Act portion of the E.C.P.A. , which also

18 updated the Wiretap Act, which is at Chapter 119.

19 As far as equitable relief, under Larson, when an

20 officer acts in excess of his statutory authority , those ultra

21 vires actions are not considered -- those of the soverei gn --

22 and therefore, sovereign immunity does not apply to equitable

23 claims seeking to confine officers to their statu tory

24 authority.

25 Application of the Larson Doctrine is especially
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 1 proper here, where the defendants' dragnet survei llance goes

 2 far beyond the narrow, restrictive, and exclusive  authority of

 3 the comprehensive surveillance statutes:  F.I.S.A ., the

 4 E.C.P.A. and the Wiretap Act.

 5 I'd like to point out that, in regard to

 6 Mr. Coppolino's pointing to Dugan in the Ninth Circuit,

 7 certainly Dugan does state the general rule that actions that

 8 would restrain the sovereign are against the sove reign.

 9 However, it also specifically notes Larson as an exception to

10 that rule.  And, notably, the Ninth Circuit has b roadly

11 construed that exception, such that an action aga inst for ultra

12 vires conduct will not be considered against the soverei gn

13 unless it would impose an intolerable burden on g overnmental

14 functions that outweighs any other private intere st.  So to

15 stay that Dugan does not support our Larson claim is simply

16 incorrect.  Indeed, the Larson Doctrine is someti mes referred

17 to in cases as "the Larson/Dugan exception."

18 So considering that Larson does apply to our claims

19 against the federal officers, the Court does not need to reach

20 the Administrative Procedures Act issue; but if i t does, we

21 think that the government is approaching that iss ue from the

22 wrong perspective, as if there is a presumption a gainst

23 sovereign immunity as to equitable relief post Ad ministrative

24 Procedures Act.  The default, the presumption, th e baseline is

25 that plaintiffs can obtain equitable relief again st the
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 1 sovereign under the A.P.A.

 2 And the question then becomes:  did Congress do

 3 anything specifically to eliminate that A.P.A. re lief?

 4 There is nothing in the statutes that does so, ei ther

 5 expressly or impliedly.  And this makes sense, co nsidering that

 6 the notion that Congress would take away the A.P. A.'s equitable

 7 relief is inconsistent with the clear purpose of the statutes

 8 to regulate comprehensively the government's elec tronic

 9 surveillance activities.  To take away an equitab le remedy for

10 plaintiffs would make those statutes a dead lette r, as the

11 Court would have no way to enforce its restrictio ns.

12 So I believe I've covered all of the bases covere d by

13 the government.  If -- unless your Honor has othe r specific

14 questions, I shall take my seat.

15 THE COURT:  Very well.  Thank you, Mr. Bankston.

16 Anybody else want to be heard before we submit th e

17 matter?

18 MR. COPPOLINO:  Your Honor, unless you had questions

19 in response to his presentation, I have nothing t o add; but

20 Mr. Whitman and Ms. Cohn may want to discuss the individual

21 capacity.  They may want to discuss the individua l-capacity

22 claims.

23 THE COURT:  All right.  Who's going to take the

24 laboring oar on that, Ms. Cohn?

25 MS. COHN:  I will, your Honor.  I wanted to address
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 1 that if we could, but this is not on the governme nt's motion

 2 that was just argued, so I don't know that it nee ds to stop you

 3 from submitting that issue; but there was a motio n brought by

 4 the individual-capacity defendants on last Friday  which we

 5 maintain is an improper attempt to move for recon sideration of

 6 your decision of April 8th.  And so we brought an

 7 administrative motion.  

 8 Since they -- they set a hearing date for Septemb er,

 9 if we waited until then, they would have unilater ally given

10 themselves a two-month extension of the deadline to respond to

11 the complaint that your Honor set in April.  And,  rather than

12 let that happen, I was hoping we could use today to raise that,

13 and try to head that off, because we believe it i s -- today is

14 the deadline for the individual-capacity defendan ts to respond,

15 as set in your Order.  And we don't think that th eir kind of

16 belated attempt to try to give themselves a two-m onth extension

17 is proper.  

18 And I talked with Mr. Whitman before today.  Sinc e he

19 was going to be here today, I thought we could mo st efficiently

20 address this now, if your Honor is willing to.

21 THE COURT:  Okay.

22 MS. COHN:  Effectively, they are still trying to get

23 the same thing they asked for in April that you d enied, which

24 is essentially an indefinite stay until whatever arguments the

25 government wishes to make about the state secrets  are fully and
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 1 finally resolved, which, to me, means many, many years.

 2 THE COURT:  Well, wouldn't establishing the

 3 government's State Secrets Privilege require a di smissal of the

 4 individual claims?

 5 MS. COHN:  It would, your Honor, but in order to get

 6 a stay --

 7 THE COURT:  So why not just go ahead and address this

 8 state secrets issue?  And there really isn't any need for the

 9 individual defendants to respond until we sort th rough that, is

10 there?

11 MS. COHN:  Well, your Honor, I think that the

12 standard for a stay, to begin with, is that they have to have a

13 probable -- probability of success on the merits,  and the

14 possibility of irreparable harm.  It's the

15 preliminary-injunction standard, is what courts l ook at.  So

16 you have to find that they have a probability of success on the

17 merits of their state-secrets claim before, I thi nk, you can

18 reasonably entertain a stay of any kind, much les s an

19 indefinite stay.  I mean, they've almost had a ye ar now.

20 THE COURT:  I can stay it under Rule 16 case

21 management.  It doesn't make sense to force parti es, who may

22 very well prevail derivatively, because the gover nment may

23 prevail on the State Secrets Privilege, may -- it  may

24 completely obviate the need for the individual de fendants to

25 enter their appearances here.
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 1 MS. COHN:  Your Honor, I just worry about --

 2 THE COURT:  Why doesn't it just make sense to

 3 simplify the litigation, rather than to complicat e it?

 4 MS. COHN:  I think that's unfair to the plaintiffs.

 5 You know, they have a set of --

 6 THE COURT:  What do you gain with the individual

 7 claims?

 8 MS. COHN:  We gain -- we know they're going to raise

 9 qualified-immunity claims on behalf of the indivi duals.

10 They've got -- they've said so quite plainly; tha t they're

11 going to raise qualified immunity.  I would like to get that

12 done.

13 THE COURT:  Judging by what's going on -- the

14 Inspector General report and everything else -- m ight not that

15 illuminate the issue of whether the law is clearl y established

16 in this area, and whether an officer -- federal o fficer had

17 reason to know that what he or she was doing was wrong?  Those

18 are certainly standards that you take into accoun t in

19 determining qualified immunity.

20 MS. COHN:  Well, that's right, your Honor; but I

21 would like to get over the motion to dismiss hurd le on this,

22 because I'm worried that essentially what -- if - - if we don't

23 go ahead with what they can argue now on a motion  to dismiss

24 standard, then they're going to want to bring tha t motion to

25 dismiss in five years, when we're done with the s tate-secrets
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 1 issue at the Supreme Court.  And it's still going  to be

 2 trailing very far behind the case against the gov ernment in a

 3 way that I don't think is reasonable.  

 4 The motion to dismiss doesn't require -- I mean,

 5 that's -- you know the statute.  The part that yo u're talking

 6 about is kind of the merits decision.  If they wa nt to waive

 7 their right to bring a motion to dismiss on quali fied immunity

 8 and only --

 9 THE COURT:  I think it was.

10 MS. COHN:  -- only bring a summary-judgment motion,

11 then they might be reasonable, but I don't expect  that

12 that's --

13 THE COURT:  You're going to be knocked over with a

14 feather if qualified immunity --

15 MS. COHN:  Also, if they don't want to raise it on a

16 motion to dismiss standard, and instead want to r aise it as

17 summary judgment, we can do that now.  And I thin k we should,

18 in order to try to bring these two pieces of the cases --

19 THE COURT:  Aren't we going to resolve that with a

20 lot less information now than we'll have further down the road?

21 MS. COHN:  They're going to argue that even if

22 everything we've alleged is true, they still are protected;

23 that what they have to argue is on the motion to dismiss

24 standard.

25 And so, again, if they want to forgo that argumen t
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 1 and only argue on summary judgment and have it ba sed on, you

 2 know, actual evidence and the merits-based decisi on, then I

 3 probably need to talk to my colleagues.  I'm less  concerned

 4 about the time issues, but that's not -- I don't think I would

 5 submit what they want to do.  And in that instanc e, I'd like to

 6 get going on that now, because it is a motion to dismiss.  And

 7 I worry that we're going to end up in a situation .  

 8 You know, my client's no -- granted, we only file d

 9 Jewel in September; but as you know, we brought this cas e in

10 early 2006.  It's now 2009.  We've had a change i n

11 administration.  There has been no change in the Government's

12 position.  I'd like to try to get to the merits o f this case

13 before --

14 THE COURT:  Well, all right.  Since you raise that,

15 then let me pursue something with you.  You and I  had many

16 interesting discussions about preëmption --

17 MS. COHN:  Yes.

18 THE COURT:  -- on the State Secrets Privilege under

19 F.I.S.A.

20 Isn't Mr. Coppolino on solid ground that,

21 notwithstanding the fact that at least I believe and I think

22 there's substantial support that F.I.S.A. preëmpt s the State

23 Secrets Privilege as far as F.I.S.A. claims are c oncerned, it

24 does not do so with respect to these other claims ?

25 MS. COHN:  I'm afraid I --

                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR
                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court
                                             (415)  531-6587                                             (415)  531-6587                                             (415)  531-6587                                             (415)  531-6587



    52

 1 THE COURT:  And the State Secrets Privilege is still

 2 a live issue vis-a-vis the non-F.I.S.A. claims?

 3 MS. COHN:  I must say I disagree, your Honor.

 4 THE COURT:  Okay.  Tell me why.

 5 MS. COHN:  I read 1806.  My colleague mentioned

 6 1806(f).  I think what Congress tried to do with F.I.S.A. was

 7 to not create a situation where the Court was fac ed with

 8 differing rules for secret evidence in electronic  surveillance

 9 cases.  They wanted to set one set of rules for y our Honor in

10 electronic surveillance cases, and that set of ru les is

11 1806(f).  It is expressly about the Government's claims of

12 national security around electronic surveillance.   And I think

13 it would be strange --

14 THE COURT:  But the Wire Act and the Stored

15 Communications Act cover more than simply intelli gence

16 surveillance.

17 MS. COHN:  Yes, your Honor.

18 THE COURT:  Covers a lot of other things.

19 MS. COHN:  Yes.

20 THE COURT:  And are you telling me that the State

21 Secrets Privilege might not be alive with respect  to those

22 other claims?

23 MS. COHN:  I think with regard to those other claims

24 in this case, where it is about national security , it's clear

25 that 1806(f) applies.  I understand I'm not answe ring your
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 1 specific question.

 2 THE COURT:  Well, State Secrets Privilege might come

 3 up in a different context from simply intelligenc e activities,

 4 might it not?

 5 MS. COHN:  Yes, your Honor.

 6 THE COURT:  So?

 7 MS. COHN:  We don't think it -- in the -- in the case

 8 where a State Secrets Privilege is alleged, and c oncerning

 9 electronic surveillance materials, we think 1806( f) applies.  

10 I think that's what Congress did.  Congress wante d

11 to -- there had been, you know -- as your Honor's  well aware,

12 there had been rampant electronic surveillance in  a way that

13 Congress was deeply concerned about in the Church  Commission

14 reports.  That's the backdrop to F.I.S.A.  

15 And I think it's very clear that all of the

16 exclusive-means language of F.I.S.A., not only ab out the

17 surveillance itself, but about the process by whi ch the Court

18 determines whether there -- the surveillance was legal, was

19 intended to avoid a situation where part of a cas e was handled

20 under 1806(f), and part of it was handled under t he

21 state-secrets issue.  Artful pleading or artful w ays for the

22 Government to try to get around this comprehensiv e process that

23 it had created in order to deal with electronic s urveillance.

24 And that's what I think.  That's how I think the statute needs

25 to be interpreted.
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 1 Otherwise, you're in a somewhat strange position,

 2 where you might have to apply the State Secrets P rivilege, and

 3 it leads you in one direction, and 1806(f) would lead you in

 4 another with regard to the exact same surveillanc e, because one

 5 claim was background under Wiretap, and other und er F.I.S.A..

 6 THE COURT:  Foreign intelligence?  It could be in

 7 connection with a lot of other things.

 8 MS. COHN:  Right.

 9 THE COURT:  To me, that seems to be what was on the

10 mind of the Congresspeople that Mr. Coppolino poi nted out in

11 the reference to the legislative materials.

12 MS. COHN:  Well, I think --

13 THE COURT:  Talking about J. Edgar Hoover and

14 Congressional representatives and staff being sur veilled in

15 some fashion or other, and a state secret could c ertainly arise

16 in that context.

17 MS. COHN:  Mm-hm.  I think that when a State Secrets

18 Privilege is being alleged for electronic surveil lance --

19 obviously, alleged for lots of other things, as i t is in

20 Jeppesen that -- that 8106 applies.  You know, your Honor, we

21 actually briefed this.  And I'd be happy to do ad ditional

22 briefing on this, because I understand that this is of concern

23 to you.

24 And we actually talked about this in the  amicus brief

25 under 1806(f) that we filed in Al-Haramain.  And I'm happy to

                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR
                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court
                                             (415)  531-6587                                             (415)  531-6587                                             (415)  531-6587                                             (415)  531-6587



    55

 1 submit that.  

 2 I'm also happy to submit additional briefing on t his

 3 issue if you think it would help; but I understan d what you're

 4 trying to get at, but I think we're right about t he scope of

 5 1806(f).

 6 THE COURT:  I'm suggesting that you don't think -- 

 7 MS. COHN:  I wouldn't stand up here and say something

 8 I didn't think we were right about, but I think t hat it makes

 9 sense in the -- in the -- in the sense of what Co ngress was

10 trying to do with --

11 THE COURT:  What do you think Congress was trying to

12 do?  

13 MS. COHN:  I think Congress was trying to create one

14 rule for electronic surveillance -- one rule abou t how it can

15 be -- how it can be engaged in, and one rule abou t how claims

16 that it has been -- that those rules have been vi olated were

17 supposed to be handled.  

18 And I think the most important part of that in

19 1806(f) is that the determination -- that the det ermination of

20 whether the surveillance is legal or not needs to  be made by

21 the Court, and not by the Executive Branch.

22 THE COURT:  What do you do about a state secret that

23 has no bearing whatsoever on foreign intelligence :  the

24 Cosgrove situation.  That was a plan or engineeri ng of a

25 fighter aircraft, I believe.
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 1 MS. COHN:  Yes, it was.

 2 THE COURT:  That doesn't relate to foreign

 3 intelligence.

 4 MS. COHN:  I still think 1806(f) is the process.  And

 5 remember the process is not -- there's nothing fo reign

 6 intelligent about it.  All it says is -- in fact,  it's got some

 7 differences from the State Secrets Privileges, wh ich we think

 8 are interesting and important.  Fundamentally, al l it says is

 9 that an aggrieved person -- that you need to make  the decision

10 about whether the surveillance was legal or not.  That's the

11 core of 1806(f), and that the -- that if the Gove rnment says

12 that you should not show it to the other party, y ou shouldn't

13 show it to the other party, except as you believe  necessary in

14 order to determine the legality.

15 So 1806(f) envisions a procedure that's completel y ex

16 parte and in camera, or, if your Honor believes that the

17 parties need to know, then the parties can be inf ormed, and you

18 can take proper procedural protections around tha t.

19 It's not -- it's not such a rabid departure from the

20 State Secrets Privilege as to be something to be concerned that

21 it might apply outside of foreign-intelligence si tuations.  I

22 don't think that's a concern.

23 I think 1806(f) should apply in electronic

24 surveillance across the board.  It's a simple pro cess.  It's

25 got some differences from the State Secret Privil ege, but
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 1 they're not radical.

 2 THE COURT:  It would apply to surveillance of

 3 telephone communications between you and me?

 4 MS. COHN:  I believe that surveillance of

 5 telecommunications between you and me is part of what we're

 6 talking about in this case, your Honor.

 7 THE COURT:  Oh.  I see.

 8 MS. COHN:  Well, I mean, if our dragnet theory would

 9 include, unfortunately, your communications with me over the

10 phone as well as any others, because they're all being swept

11 in.

12 THE COURT:  I'm glad we haven't had those

13 communications, then.

14 MS. COHN:  No, we have not.  Luckily, we're safe for

15 the moment; but yes, I do think that 1806(f) woul d be the

16 process by which one would bring domestic, you kn ow -- if there

17 was a claim of domestic surveillance, and if the Government

18 alleged that national security -- remember, the G overnment has

19 to allege that national security is at stake, so it's not going

20 to happen in garden-variety cases, because I don' t believe they

21 would allege the State Secrets Privilege willy-ni lly in

22 garden-variety cases.  It's a very high standard.   I take them

23 at their word at that.

24 THE COURT:  It might be an activity that is

25 completely different from intelligence activities .
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 1 MS. COHN:  Yes.  And I think 1806(f) needs to apply.

 2 Otherwise, you run into this strange situation wh ere, in this

 3 instance, we are alleging violations of a range o f statutes.

 4 And -- and honestly, I think that is what the sta tute says.  I

 5 think it's pretty straightforward on this.  And - - and I don't

 6 think there's an ambiguity in the statute that wo uld lead you

 7 to look beyond it for the reasons that Mr. Bankst on laid out;

 8 but again, I'm happy to offer, you know, addition al briefing.

 9 I'd have all the benefit of all these wise people  standing

10 behind me on that issue, if it would help your Ho nor.  

11 Again, I think we went into it in some detail in the

12 Al-Haramain amicus, but I'm happy to present it kind of

13 squarely as the issue to be addressed, if it woul d help.

14 THE COURT:  Well, that may be helpful.

15 MS. COHN:  Okay.

16 THE COURT:  Anything further, Mr. Coppolino?

17 MR. COPPOLINO:  On this F.I.S.A. preëmption issue, we

18 not only do not agree that F.I.S.A. preëmpts the State Secrets

19 Privilege out of F.I.S.A. claims; we don't think inside

20 F.I.S.A. claims.

21 THE COURT:  Well, I know that, but what about the

22 outside F.I.S.A.?

23 MR. COPPOLINO:  One thing I would point out to you is

24 that if you look at 1806, the F.I.S.A., 50 U.S.C.  1806, which

25 is the provision in which 1806(f) resides, you wi ll see that

                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR
                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court
                                             (415)  531-6587                                             (415)  531-6587                                             (415)  531-6587                                             (415)  531-6587



    59

 1 Congress repeatedly referred to electronic inform ation acquired

 2 from an electronic surveillance conducted pursuan t to this

 3 subchapter or this chapter.

 4 THE COURT:  That's what I'm going on.

 5 MR. COPPOLINO:  That's really what it seems to me

 6 limits 1806(f) to F.I.S.A. claims.  It doesn't sa y, hey, any

 7 old intelligence claim, any old intelligence sour ces and

 8 methods, you can raise it under 1806(f) with F.I. S.A. 

 9 Now, of course, you're familiar, I think, with ou r

10 argument that we don't think it preëmpts the F.I. S.A. claim;

11 but rather than reiterate all that and re-brief i t, I think

12 that really we ought to consider, as you consider ed in

13 Al-Haramain:  where does preëmption lead us?  Where do we

14 actually go with it?

15 I mean, our position on disclosure to the plainti ffs'

16 counsel is certainly not going to change.  

17 And Ms. Cohn's suggestion that the Court could

18 litigate the merits  ex parte, I think, is, A, wrong, and B,

19 risky, where the very existence of standing or al leged

20 activities is even at stake, because you can't hi de a lawsuit.

21 Even if you try to proceed  ex parte, you're going to eventually

22 get to a point where you're either exercising jur isdiction and

23 confirming standing, or you're declining to exerc ise

24 jurisdiction.

25 If you reach the merits, that tends to suggest th at

                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR                                       Lydia Zinn, CSR,  RPR
                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court                             Official Reporter -  U.S. District Court
                                             (415)  531-6587                                             (415)  531-6587                                             (415)  531-6587                                             (415)  531-6587



    60

 1 there's an activity there that actually exists wh en that's

 2 subject to the privilege assertion.

 3 So I don't think  ex parte litigation, even if it

 4 works, where what's at issue is the very existenc e of the

 5 alleged surveillance activity -- the reason it wo rks under

 6 1806(f) is that that provision applies, in our vi ew, where the

 7 Government has given notice of the alleged survei llance.  

 8 Your Honor, I think I want to defer to Mr. Whitma n

 9 for a few minutes.

10 THE COURT:  Oh, he does want to say something after

11 all.

12 MR. WHITMAN:  Not if your Honor wants to rule in our

13 favor at the moment.  Then I won't.

14 THE COURT:  I assume you want to respond to what

15 Ms. Cohn said.

16 MR. WHITMAN:  I do, your Honor, just very briefly.  

17 As your Honor suggested to Ms. Cohn, I think that

18 ruling on the United States' motion to dismiss or  for summary

19 judgment before requiring the individual-capacity  defendants to

20 answer or respond is really the only option that makes sense in

21 this case as a matter of judicial efficiency, as a matter of

22 law, and as a matter of logic.

23 THE COURT:  Why not just get this show on the road

24 and get all of the defendants in, and whatever mo tions they

25 want to make, made, ruled upon, so that I just pr oceed with the
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 1 litigation?

 2 MR. WHITMAN:  Well, I think that's extremely

 3 problematic.  And it would be very prejudicial.  

 4 No.  The individual-capacity defendants -- first of

 5 all, as your Honor mentioned, the Government has indicated in

 6 its briefing that its privilege assertions preclu de from

 7 litigation the very information necessary for the

 8 personal-capacity defendants to defend themselves .

 9 And so it would make sense, just as a matter of l ogic

10 and judicial efficiency, to address the United St ates' motion

11 before requiring the individual-capacity defendan ts to respond.

12 And, in fact, that is the procedure being followe d in

13 other cases, in related cases before this Court; albeit, by

14 stipulation of the parties, I understand, but it' s also been a

15 procedure that has been followed in other cases a rising in

16 similar circumstances.  And we've cited some of t hose in our

17 papers, where a plaintiff has brought a Bivens claim against an

18 individual federal officer, and the Government ha s intervened

19 in the case, asserted state secrets, and sought t o dismiss the

20 action essentially on behalf of the individual-ca pacity

21 defendant.

22 And that is very -- and that -- the reason for th at

23 is because the state-secrets assertion is the Gov ernment's to

24 assert.  The individual-capacity defendants are p owerless to

25 control whether that privilege is asserted or wai ved, so they
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 1 have no means of raising issues that they otherwi se would

 2 raise, were it not for the Government asserting t he State

 3 Secrets Privilege.

 4 And that really goes to the fundamental issue her e,

 5 which is -- and I don't think it's one of the wro ngs that the

 6 plaintiffs' counsel have fully recognized, which is:  in

 7 responding to a complaint -- in initially respond ing to a

 8 complaint, the individual-capacity defendants are  not limited

 9 to just filing an answer or a motion to dismiss.  It is well

10 within their right to seek dismissal under Rule 1 2(b)(6) or,

11 alternatively, under Rule 56 and a motion for sum mary judgment.

12 That happens all the time.  And normally, there w ould be no

13 problem with the individual-capacity defendants r aising such a

14 motion.

15 Here, however, the Government has asserted state

16 secrets and related statutory privileges over the  information

17 that the individual-capacity defendants would oth erwise use to

18 support a motion for summary judgment when initia lly responding

19 to the complaint.  And because they have done so,  that

20 effectively is instructing the individual-capacit y defendants

21 that they are not allowed to use that evidence to  defend

22 themselves.

23 And the whole purpose of the qualified-immunity

24 doctrine is to avoid, to the maximum extent possi ble, the

25 burdens of litigation on federal officers when th ey're sued in
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 1 their individual capacity.  And requiring them to  answer or

 2 respond to a complaint when they do not have acce ss to

 3 information that would allow them to assert a com plete personal

 4 defense to the claims alleged against them is eff ectively

 5 denying them their qualified immunity.

 6 And, for all those reasons, it makes -- really, t he

 7 only option that makes sense in this case is to r ule on the

 8 United States' motion before requiring the indivi dual-capacity

 9 defendants to respond to the complaint.  

10 THE COURT:  Very well.  Thank you.

11 Mr. Whitman, the matter's submitted.

12 MS. COHN:  Your Honor, just a couple of things.  I'm

13 sorry to belabor this.  

14 The first thing pointed out:  I didn't hear

15 Mr. Whitman; that they wanted to forgo their righ t to a motion

16 to dismiss and go straight to summary judgment.  I think we're

17 still facing two motions, even after all of this is done.  The

18 first would -- you know, would be straight on the  pleadings,

19 which we could do now, so that, you know, I still  remain

20 concerned.

21 In any event, I'd -- you know, I'd like to know

22 whether we should go ahead and oppose this motion  and have a

23 hearing again on September 17th on this request.  I hope we can

24 leave here with at least clarity about -- 

25 THE COURT:  I'll try to give you guidance on that.
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 1 Let's see.  It's set for September 15th?

 2 MS. COHN:  Seventeenth, I think.

 3 MR. WHITMAN:  Seventeenth, your Honor.

 4 MS. COHN:  Yeah.  So we will need to respond and --

 5 of course, by about late August.

 6 THE COURT:  Okay.

 7 MS. COHN:  The other thing on 1806(f):  my learned

 8 colleagues did point out two more things I wanted  to raise with

 9 you in terms of interpreting it.  First, 1806(f) actually says

10 that it applies to orders or other materials rela ting to

11 electronic surveillance, or to discover informati on derived

12 from electronic surveillance under this chapter.

13 THE COURT:  Under this chapter?

14 MS. COHN:  Right.  That's only the "or clause." 

15 That's one of the ways, if you read the statute.

16 THE COURT:  How does that help you?

17 MS. COHN:  I think the fact that "under this chapter"

18 isn't in the first part of clause; means that it is to be read

19 more broadly, to electronic surveillance generall y.  

20 And then the second one is "to discover suppresse d

21 evidence derived under this chapter."  So "under this chapter"

22 is only in one of the two clauses of the statute,  which, again,

23 I think supports our plain-language reading of it .

24 THE COURT:  Okay.

25 MS. COHN:  And the second thing I would like to point
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 1 out is that electronic surveillance is actually d efined in a

 2 way that does not limit it to foreign surveillanc e, electronic

 3 surveillance; that the definition in 1801(f)(2) o f electronic

 4 surveillance is a broad definition.  It doesn't l imit itself to

 5 electronic surveillance in national-security case s or in

 6 foreign-intelligence cases.  It's electronic surv eillance,

 7 period.  

 8 So again, I think if you look at the statute, the

 9 plain reading of it is that it's all electronic s urveillance;

10 not just foreign intelligence electronic surveill ance.  And I

11 think that leaves us in a strange position.  Othe rwise, it

12 would leave us in a strange position, where the S tate Secrets

13 Privilege arguments would apply to some of our ca uses of

14 action, and 1806(f) would apply to others.

15 THE COURT:  What's so strange about that?

16 MS. COHN:  When you're dealing with the same

17 underlying evidence, I think it can be very compl icated.

18 THE COURT:  Unless you've got causes of action.

19 Sometimes different evidentiary rules apply to so me claims and

20 some causes of action, but not others.  That's --  I'm sure

21 you've faced that situation before.

22 MS. COHN:  I do, your Honor; but I guess I would go

23 back to the point -- and I won't belabor it furth er -- I don't

24 think that's what Congress was trying to do here.   

25 I think Congress was trying to create one process
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 1 and, frankly, ensure the stability of the justici ability of

 2 these requests.  That's what this whole fight is about.  

 3 The Government's position is that the courts can' t

 4 look whether they violated the law and the rights  of millions

 5 of Americans.  

 6 And we think that Congress very clearly in F.I.S. A.

 7 wants the Court -- and provided that the Court sh ould be the

 8 people who make the decision about whether the su rveillance

 9 conducted by the Executive Branch is legal or not .  It was a

10 placement of the decision-making power.  And 1806 (f) is how

11 that decision-making power gets placed firmly wit h the courts

12 in this instance.

13 And I think to undermine that, to say that the

14 statute undermines that and took that away, I thi nk, is to

15 misunderstand what Congress was doing in creating  this set of

16 statutes to begin with.  They wanted to create th e exclusive

17 means.  And they wanted a determination of whethe r what the

18 Government was dealing was legal to be made by th e Judicial

19 Branch, as opposed to being made unilaterally by the Executive

20 Branch; but what the Government here is arguing i s that the

21 President gets to decide what's legal, and that t he courts

22 can't look.  And I think that that's wrong.

23 THE COURT:  Okay.  Thank you very much, Counsel.  

24 Matters will be submitted.

25 (At 12:55 p.m. the proceedings were adjourned.)
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