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 1         March 23, 2009; 2:42 p.m.; Courtroom #15, 18th Floor  

 2                TONY BOWSER - Courtroom Deputy  

 3                               o0o 

 4  P R O C E E D I N G  

 5 THE CLERK:  Calling Civil 08-4548, Civil 08-4719,

 6 Realnetworks, Inc. vs. DVD Copy Con t rol Associates, et al.

 7 THE COURT:  May I have you r  appearances, please.

 8 MR. CUNNINGHAM:  Leo Cunn i ngham from Wilson, Sonsini,

 9 Goodrich & Rosati on behalf of the RealNetworks entities, and I

10 have some other people to introduce ,  if I may.  

11 THE COURT:  Yes. 

12 MR. CUNNINGHAM:  So to my  right is Robert Kimball.

13 Mr . Kimball is the Senior Vice-Pres i dent and General Counsel of

14 RealNetworks.  He came down from Sea t tle at the Court's

15 di rection for this hearing.

16 THE COURT:  Very good.  Th ank you.  

17 MR. CUNNINGHAM:  And also h ere is William Way. 

18 THE COURT:  You guys are g oing to have some

19 r esponsibilities when you walk out o f  here today.  Yes.

20 MR. KIMBALL:  Thank you.

21 MR. CUNNINGHAM:  William W ay is the Deputy General

22 Counsel from RealNetworks who also came down from Seattle for

23 t he hearing. 

24 THE COURT:  And thank you.

25 MR. CUNNINGHAM:  And to my l eft is new counsel
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 1 j oining our team, Mr. Don Scott, fro m the Colorado Bar, who has

 2 been admitted pro hac vice for this m atter.

 3 MR. SCOTT:  Good afternoon,  Your Honor.

 4 THE COURT:  Good afternoon.

 5 MR. CUNNINGHAM:  And I bel i eve my partner, Mike

 6 Berta, is also here.

 7 THE COURT:  Yes.  Good af t ernoon.

 8 MR. WILLIAMS:  Good aftern oon, Your Honor.  Bart

 9 Wi lliams on behalf of the defendants  and counter-complainants,

10 Motion Picture Studios.

11 THE COURT:  Good afternoon . 

12 MR. STEER:  And I'm Regin ald Steer on behalf of the

13 DVD Copy Control Association, Your Honor.

14 THE COURT:  Good afternoon .   Who is going to be heard

15 on the motion to dismiss?

16 MR. CUNNINGHAM:  Your Hono r , we attempted to withdraw

17 t hat motion on Friday.

18 THE COURT:  Oh, really?  U m-hum.  Okay.

19 MR. STEER:  And we stated t o counsel that we did not

20 oppose the withdrawal of their moti on.

21 THE COURT:  Well, I would a ssume that if they're

22 going to withdraw it, you don't hav e any opposition.  Is that

23 r i ght, Counsel?  And excuse me.  Wel l , that makes it easy,

24 because you probably would have lost  that one anyway.  And

25 maybe you saw the handwriting on the  wall on that one.  But I
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 1 don't know about how you can decide ,  you know, whether it's a

 2 contract of adhesion or not on a mo t ion to dismiss.  You need a

 3 f ew facts.

 4 MR. CUNNINGHAM:  I thought  that might be the case,

 5 Your Honor, and I'm sorry we put you t hrough the effort of

 6 f i guring that out.

 7 THE COURT:  Well, we might  just issue the order

 8 anyway, but we'll see.

 9 MR. STEER:  We would not o bject to that, Your Honor.

10 THE COURT:  We will weigh t hat one over, having gone

11 t hrough it.  So then what we're in here about is both, I guess,

12 setting a new date for the prelimina r y injunction motion, which

13 at  this point seems like we should be up to the permanent

14 i njunction motion.  And then the dis covery that goes -- you

15 know, the issues, I guess, that go a l ong with that.  Is that

16 correct?  And then, of course, the sp oliation issue.

17 MR. CUNNINGHAM:  I believe  those are the issues, Your

18 Honor.

19 MR. WILLIAMS:  That's righ t , Your Honor.

20 THE COURT:  That's correct .   Well, maybe what we

21 ought to do is work from this.  We are going to need a new

22 date.  I understand a whole slew of  papers came in, and I don't

23 know what your briefing schedule is or if the briefing is

24 completed on the preliminary injunct i on.  

25 But as you know, I'm not av ailable on the 1st.  And
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 1 t hat's awfully short after this.  And  I thought you'd probably

 2 need some time in between.  In addi t ion, I'm not sure if all

 3 t he discovery is done for the preli minary injunction motions.

 4 MR. SINGLA:  Your Honor, t his is Rohit Singla,

 5 Munger, Tolles and Olson.  I think I  forgot to make an

 6 appearance.

 7 THE COURT:  You didn't mak e an appearance.

 8 MR. SINGLA:  I apologize, Y our Honor.  I believe the

 9 di scovery is done, substantive disc overy, on the motion.  But I

10 understand the Court -- we understa nd the Court is not

11 available, and we've been speaking t o RealNetworks, the Wilson

12 Sonsini firm, about a new date.  

13 And I think we have, at le ast from the defendant's

14 perspective, a date to propose.  We would propose a date at the

15 end of April, we believe April 27th,  which I understand is

16 available on the Court's calendar.  I  believe that the defense

17 counsel and the witnesses are genera l ly available during that

18 period.

19 THE COURT:  What date?  Tha t 's a Monday.

20 MR. SINGLA:  I'm sorry.  S t arting on the 28th, then.

21 THE COURT:  Starting the 2 8th.  I don't know.  Have

22 you checked with Mr. Bowser on that?

23 MR. SINGLA:  We did check w i th Mr. Bowser.

24 THE COURT:  What did he sa y?

25 MR. SINGLA:  I believe Mr.  Bowser said on Friday,
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 1 Thursday, that those dates were avail able.  We do have one

 2 wi tness from the defense side, Ms. M arsha King, we are trying

 3 t o track down and confirm.  We beli eve she will be available

 4 during that week, but that's one sm all caveat from our side.  

 5 I understand from opposing counsel, Mr. Cunningham,

 6 t hat they are available that day ex cept for their new

 7 co-counsel.  But we have struggled ve r y mightily over the

 8 weekend with Mr. Cunningham to try t o find dates that worked

 9 f or everybody and all the witnesses ,  and that seems, from our

10 perspective at least, to be the lea st problematic dates.

11 MR. STEER:  Your Honor, if  I may add -- it's Reg

12 St eer speaking on behalf of the DVD  CCA.  Our expert,

13 Dr . Kelly, is in trial that week.  W e think we can work to

14 schedule him so that he can handle b oth matters.  Nevertheless,

15 our acquiescence is subject to his availability.

16 MR. CUNNINGHAM:  Your Hono r , that week is problematic

17 f or us --

18 THE COURT:  Oh, it is?

19 MR. CUNNINGHAM:  Yes, it i s , because of Mr. Scott's

20 unavailability.  Although he's new to  the case, he had arranged

21 hi s schedule in light of the prior scheduling decisions that

22 had been made, and therefore had to make commitments in at

23 l east another court around that week.

24 So I know that he does not  have the entirety of that

25 week available.  I don't know wheth er he can press anything to

PDF created with pdfFactory trial version www.pdffactory.com

Case3:08-cv-04548-MHP   Document241    Filed04/02/09   Page7 of 47

http://www.pdffactory.com
http://www.pdffactory.com


     8

 1 get some aspect of it available.  So I  think you're going to

 2 hear that we probably need to do a l i ttle bit more conferring.

 3 I  will note that I think that we ha d initially been opposed to

 4 doing a piecemeal hearing and had re quested that the days be

 5 continuous or contiguous.  We no lo nger have any objection to

 6 pi cking days as we can in order to ma ke it a little easier to

 7 work with so many lawyers and witness ' s schedules.

 8 THE COURT:  Well, what we need to do instead of

 9 i ncreasing the number of lawyers is d ecreasing the number of

10 l awyers, and that might also assist i n the objective.  

11 But Tony, what does that we ek, in fact, look like?

12 Can I see the calendar?

13 THE CLERK:  Sure.

14 THE COURT:  That's the 27t h?

15 THE CLERK:  That's the 29t h.

16 THE COURT:  Um-hum.  29th.  Um-hum.  Well, can you --

17 so Tuesday, Wednesday, Thursday are a vailable.  We might be

18 able to do Friday.  I'm not suggest i ng we're going to take all

19 of  those days, but how many days do  you think we need?

20 MR. SINGLA:  Your Honor, we  believe we need two days.

21 The Court had indicated, I believe b ack in October, that the

22 i ssues in which the Court was inter ested in hearing live

23 t estimony was the technology, our DV D function.  There is a

24 di spute among the lawyers at least a t  that time about how it

25 f unctioned, and also the license and some questions about the
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 1 l i cense.  And we think both sides ca n put forward one or two

 2 experts and a couple of fact witnesse s to deal with that in two

 3 days.

 4 THE COURT:  Now, is this al so going to include the

 5 Facet technology, as well?

 6 MR. SINGLA:  Yes, Your Ho nor.  It's based on your

 7 r ulings on December 22nd, the last hearing.  We are prepared to

 8 di scuss and address the Facet issue a l so.

 9 THE COURT:  How different i s that technology from the

10 Real DVD technology?

11 MR. SINGLA:  There are dif f erences.  There are

12 specific differences, for example, o n how we believe it

13 ci rcumvents ARccOS and RipGuard.  But  fundamentally they do

14 pr etty much the same thing.  And so we think they can be

15 addressed together in one hearing.

16 THE COURT:  What do you th i nk? 

17 MR. CUNNINGHAM:  We have no doubt they can be

18 addressed together in one hearing a nd should be.  I'm skeptical

19 t hat we can complete it in two days .   I would have said three

20 and maybe a little bit more.  I'm a ssuming three full days of

21 evidence when I say a three-day hea r ing, and assuming there

22 would need to be some additional time  before and after for

23 opening and argument.  

24 None of the parties have ever worked through, nor

25 have we invited the Court to direct us as to how you feel about
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 1 openings, closings and further brief i ng.

 2 THE COURT:  Openings, we don't need.  You know, we

 3 know what this case is about.  Let's  just get to the evidence.  

 4 Closings, I'll give you --  you know, I think it would

 5 be helpful probably.

 6 MR. CUNNINGHAM:  Okay.

 7 MR. SINGLA:  Your Honor, in  terms of the timing and

 8 t he length of the hearing, from our perspective, we continue to

 9 believe this can be done in two days easily.  We put on two

10 experts and a couple of fact witnesse s to talk about the

11 t echnology and the license, maybe s ome videotapes of some of

12 t he witnesses.  

13 Now, RealNetworks has ide ntified about 16 or 17

14 wi tnesses designated for the hearing ,  6 experts and something

15 l i ke 9 or 10 fact witnesses.  And v ery frankly, from our

16 perspective, a lot of that seems ver y duplicative.  And given

17 t hat there is extensive briefing, de clarations from the various

18 wi tnesses, depo excerpts, it doesn't  seem to us the Court needs

19 t hree or four days of witnesses com i ng in and telling the

20 Court -- fundamentally, we believe t hat, on the technology,

21 t here's actually not a lot of room b etween the experts and the

22 wi tnesses.  

23 I believe the Court will se e that there is a lot of

24 agreement about what Real DVD does, s ome disagreement about how

25 you apply the law to those facts.
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 1 MR. CUNNINGHAM:  Your Hono r , I believe that the

 2 actual number of witnesses we're lik ely to call is about a

 3 quarter of the 16 or so that we've disclosed.  So

 4 r ealistically, I think it's going to  be far fewer than that.  I

 5 st ill think it would be a mistake for  people to plan their

 6 l i ves as if it will only take two d ays.

 7 THE COURT:  Well, what day s that week, if any -- I'm

 8 sorry, is it Mr. Scott -- yes, you - -  are you available?

 9 MR. SCOTT:  Your Honor, I had a hearing at a court in

10 Delaware set for April 1st and 2nd.  And my request, that Court

11 moved it to -- I'm sorry -- yes, Ma r ch 30th and April 1st were

12 t he dates that the Court gave me.

13 THE COURT:  Well, we're ta l king about the week of

14 April the 27th.

15 MR. SCOTT:  My -- I'm sorr y .  April 30th and May 1st.

16 I  don't have a calendar in front of  me.  April 30th and

17 May 1st, whatever days of the week t hose fall upon.

18 THE COURT:  That would be  Thursday and Friday, I

19 believe.  Is that correct, Tony?

20 MR. SCOTT:  I thought so. 

21 THE CLERK:  That's correct,  Your Honor.

22 MR. SCOTT:  I could parti c ipate earlier in the week.

23 THE COURT:  Tuesday and We dnesday?  Monday, we do fun

24 t hings like this.  But Tuesday and Wednesday of that week,

25 which would be the 28th and the 29th.   And what's the following
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 1 week like if we didn't quite finish?   I would like to do it as

 2 contiguously, consecutively as poss i ble.

 3 MR. WILLIAMS:  Your Honor,  Bart Williams on behalf of

 4 t he defendants.  I have a trial star t ing on May 4th, Monday,

 5 May 4th in Los Angeles.

 6 THE COURT:  Is it going to go?

 7 MR. WILLIAMS:  I think so.

 8 THE COURT:  May I look at your calendar, Bart?

 9 MR. WILLIAMS:  Sure.

10 THE COURT:  If we back up and -- April 30th.

11 MR. CUNNINGHAM:  Your Hono r , while you're looking, my

12 understanding was that the prior we ek, the reason it was

13 pr oblematic for certain of the parti es was the unavailability

14 of  a particular expert witness.  It may be more than that, and

15 I  don't mean to belittle anyone's sc hedule.  

16 So that made me invite the  consideration that if we

17 could stagger the days, perhaps we could even move things up a

18 l i ttle bit, go without the witness w ho I understood is an

19 expert named Tollar, I think with an  A-R, and then perhaps pick

20 up that week of the 27th.

21 THE COURT:  Well, that's what we were just looking to

22 see, if we could put it on some Thu r sday or Friday?

23 THE CLERK:  Thursday we ha ve a hearing at 2:30.

24 THE COURT:  That's in the afternoon?

25 MR. SINGLA:  Your Honor, pe r haps we could --
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 1 THE COURT:  Could we do Fri day and then Tuesday and

 2 Wednesday of the following week?

 3 MR. SCOTT:  Yes.

 4 MR. CUNNINGHAM:  Yes.

 5 THE COURT:  Would that wor k?

 6 MR. WILLIAMS:  That would work for us, Your Honor.

 7 THE COURT:  Then why don't  we plan that?  So it will

 8 be Friday the 24th and then Tuesday a nd Wednesday, the 28th and

 9 29th.  Okay?

10 MR. STEER:  Again, Your Hon or, those dates are all

11 di fficult for our expert, Dr. Kelly.   And so subject to his

12 availability, what I would like to h ave, you know, is a

13 r epresentation of some flexibility a mong the parties that we

14 may need to put him on out of order  in order to accommodate

15 hi m.

16 MR. CUNNINGHAM:  No probl em.

17 THE COURT:  Well, that's f ine.  It's a bench hearing. 

18 MR. STEER:  Of course.

19 THE COURT:  But tell him t o be available one of those

20 days, whichever one it is, I don't c are.

21 MR. SINGLA:  Would the Cour t  expect the schedule to

22 be 8:00 to 1:00 or 9:00 to 2:00 or s omething like that on those

23 days?

24 THE COURT:  We might just  do it most of the day, you

25 know, because it's -- you know, I do  that -- I have that
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 1 pr actice with respect to jury trials  for the convenience of the

 2 j urors.  So I would rather just get t hrough this rather than

 3 use that other schedule.  So probab l y it would be 8:30 or 9:00

 4 t o 4:00, 4:30 or 5:00, whatever.

 5 MR. SINGLA:  Your Honor, th en one last issue before

 6 we turn to the spoliation issues, j ust one procedural issue

 7 t hat we'd like to raise.  If it's tr ue that RealNetworks would

 8 r eally only be having four or so wi t nesses out of the sixteen

 9 or  so they've designated, we'd like t o get those names so that

10 we can start preparing, we can deci de which witnesses we need

11 t o bring, start getting all those sch edules done.  

12 And we haven't been able t o get to an agreement with

13 t he other side about disclosure and  exchange of witness names

14 f or live testimony.  So I would ask  the Court if there is a way

15 t o have an agreement that those nam es be disclosed in the next

16 day or two so that we can start plan ning.

17 THE COURT:  Well, we can s et some dates by which

18 t hose things need to be accomplished --

19 MR. SINGLA:  Thank you, You r  Honor.

20 THE COURT:  -- and also th e briefing schedule.  But

21 before doing that, I understood the r e were some issues with

22 r espect to this -- the nonCSS techno l ogies and whether there

23 was still some remaining discovery w i th regard to -- was it

24 ARccOS and -- the other name is esc aping me.

25 MR. CUNNINGHAM:  RipGuard.
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 1 THE COURT:  RipGuard.  How  could I forget that?  But

 2 wasn't there some discovery issues with regard to getting that

 3 done before the preliminary injuncti on?

 4 MR. SINGLA:  I believe the  discovery about ARccOS and

 5 Ri pGuard has been completed.  We've h ad expert reports

 6 exchanged.  We have had expert witne sses deposed.  I know that

 7 both sides have complaints.  You kno w, we wanted to depose some

 8 of  their people.  They may want to --  I don't know -- maybe

 9 depose some of our people some more .   But we were all prepared,

10 both sides, to go forward next week.   We've filed opening

11 papers --

12 THE COURT:  Okay, fine.  I s  that correct?

13 MR. CUNNINGHAM:  It is, You r  Honor.  We think that we

14 haven't been provided with certain k i nds of particulars about

15 t hose technologies that we would hav e expected.  But that may

16 be an argument that is going more to  the merits than to the

17 st atus of discovery.  So everyone wh o has been identified by

18 any party has now been deposed in t he documents such as they

19 ar e -- have been provided and exchan ged.

20 THE COURT:  Well, maybe w e can do this also.  First

21 of  all, what is the briefing situat i on?  Is all the briefing

22 done now?

23 MR. SINGLA:  Opening papers  have been filed, Your

24 Honor.  The parties had agreed -- I b elieve the Court has

25 or dered that a mutual exchange of o pening papers and then a
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 1 mutual exchange of responsive papers.   So the responsive papers

 2 have not yet been filed.  We held o f f when we found out that

 3 t he April 1st hearing was being mov ed.  We do need a date for

 4 exchange of those.

 5 THE COURT:  Okay.  Well, w hen can those be filed?

 6 MR. SINGLA:  I believe, You r  Honor, from our

 7 perspective, it's really up to when t he Court would like them.

 8 I f  the hearing is on the 24th, perha ps the 17th or earlier that

 9 week, just as much time as the Court needs to review the

10 papers.

11 THE COURT:  Well, give us  a little more than that.  

12 MR. SINGLA:  Okay.

13 THE COURT:  Usually we hav e two weeks.

14 MR. SINGLA:  Okay.  Well, w e can certainly do it by

15 t he 10th. 

16 THE COURT:  I think for a f ull-blown hearing, it

17 would be helpful.

18 MR. SINGLA:  How about the  10th, Your Honor?

19 THE COURT:  The 10th?

20 MR. CUNNINGHAM:  That's fi ne for us.

21 THE COURT:  Do you think t hat's adequate?

22 MR. CUNNINGHAM:  That's fi ne.

23 THE COURT:  Okay.  

24 MR. CUNNINGHAM:  That's fi ne.  Thank you, Your Honor. 

25 MR. SINGLA:  Thank you, You r  Honor.
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 1 THE COURT:  The person who ' s got the first crack at

 2 t hem, you know, has to have the time ,  you know.  Tell me what I

 3 don't need to look at.  "It's a was t e."  "This is important."

 4 Now, how soon can each of y ou prepare the list of

 5 wi tnesses that you intend to call at  the hearing and a brief,

 6 you know, synopsis statement of wha t  they're going to testify

 7 t o?

 8 MR. SINGLA:  Your Honor, we  could do that within a

 9 couple of days.

10 THE COURT:  And how about f or you?

11 MR. CUNNINGHAM:  I would l i ke until next week to do

12 t hat.

13 THE COURT:  You want to res pond first, since you're

14 t he ones who are seeking the prelimi nary injunction, and do it

15 i n a couple of days?  So, by Wednes day, Thursday of this week?

16 Gi ve me a day.

17 MR. SINGLA:  That's fine.  Thursday, Your Honor.

18 THE COURT:  Thursday?  And  then by Tuesday of next

19 week?

20 MR. CUNNINGHAM:  Yes.

21 THE COURT:  Okay.  Now, and  the briefs, you know,

22 j ust a brief summary of what they'r e going to testify to, just

23 generally.  I don't want, you know, p aragraphs and paragraphs

24 and pages.

25 MR. SINGLA:  You want those  filed with the Court,
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 1 Your Honor?

 2 THE COURT:  Yes, and filed  with the Court.  And then

 3 I  think what you can do is, to the e xtent there may be some

 4 i ssue with regard to RipGuard and A RccOS, you would take a look

 5 and see whether you have what you n eed, and if there are going

 6 t o be any witnesses on that list tha t  are going to shed any

 7 l i ght on it and whether you need to  take the depositions.  But

 8 I  presume that the witnesses you're  calling, you will have

 9 t aken their deposition.  Somebody wi l l have deposed them.

10 MR. CUNNINGHAM:  That's ri ght.  I will be shocked if

11 t here are further depositions to be t aken.

12 THE COURT:  Yeah.  Okay.  B ut I was going to say, if

13 you have to, you can squeeze one in  between now and then, and

14 t he hearing, if there is somebody t hat shows up on the list

15 t hat you haven't deposed.  You can wo r k that out, I presume,

16 wi thout a discovery battle.

17 MR. CUNNINGHAM:  We could. 

18 THE COURT:  You will work t hat out without a

19 di scovery battle.  

20 MR. CUNNINGHAM:  Thank you ,  Your Honor. 

21 THE COURT:  Would that be t he better way to say it?

22 MR. SINGLA:  Yes.

23 THE COURT:  Okay.  All rig ht.  Now, anything else we

24 need to worry about in terms of that hearing?

25 MR. SINGLA:  I don't think so, Your Honor.
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 1 MR. CUNNINGHAM:  No.

 2 THE COURT:  And at the hea r ing, is there enough in

 3 t he depositions if all these people  have been deposed to use

 4 t heir depositions to put them on th e stand with or to have a

 5 declaration or something like that --

 6 MR. WILLIAMS:  Your Honor --

 7 THE COURT:  -- to put them  on the stand with and then

 8 make them available for cross-exami nation, and then, of course,

 9 you'll have at them as far as redir ect and then re-cross.

10 MR. WILLIAMS:  Right.  You r  Honor, what we had

11 t hought might be helpful -- I reali ze that the Court has

12 i ndicated that you aren't inclined to  allow openings.  But

13 si nce there a number of witnesses who  we think will appear only

14 i n the form of their deposition tes t imony, we thought that a

15 very short opening statement to put  in context who you are

16 going to be hearing from and what it  means, 20 minutes,

17 something like that, would be helpf ul, because at least in our

18 pr esentation -- and we're the moving  party -- that's what we

19 anticipated doing, putting a number o f  witnesses in front of

20 Your Honor, via the deposition testim ony, then calling a few

21 l i ve witnesses and then allowing so me of the experts.  We could

22 do some of that, I think, by affidav i t, and some by live

23 t estimony.

24 THE COURT:  Were these dep ositions videoed?

25 MR. SINGLA:  Yes, Your Ho nor.
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 1 MR. STEER:  Yes, Your Hono r , all of them were.

 2 THE COURT:  Well, I don't e ven need you here if I

 3 have the depositions, do I?  I'll jus t  watch them.

 4 MR. WILLIAMS:  It would t ake a long time.

 5 THE COURT:  So you would r ather that I spend it with

 6 you and the deponent rather than ju st by myself and the

 7 deponent.  Is that it?

 8 MR. WILLIAMS:  No.  We th i nk we can cut them down.

 9 THE COURT:  You think you can shorten it?  

10 MR. WILLIAMS:  Yes.

11 THE COURT:  Well, we'll se e.  I'll give you 15

12 mi nutes opening, okay, each of you.

13 MR. WILLIAMS:  Okay. 

14 THE COURT:  Now, where doe s that put Mr. DVD here --

15 I ' m sorry. 

16 MR. STEER:  Steer.

17 THE COURT:  -- Steer?

18 MR. SINGLA:  Although we do call him "Mr. DVD."

19 MR. STEER:  I'm flattered t o be called "Mr. DVD,"

20 Your Honor.  

21 I would like to have part o f  that opening, as well.

22 I  don't think it will be imposing o n the Court if we each, each

23 of  the three parties, has 15 minutes.   I'll do my best to make

24 i t  even shorter than that.

25 THE COURT:  Well, how sign i ficantly different are
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 1 your arguments going to be from the S t udios'?

 2 MR. STEER:  The Studios, Y our Honor, have additional

 3 i ssues that they need to cover in s ome depth.  Our argument has

 4 t o do with the license agreement and  the law that applies to

 5 i t.

 6 THE COURT:  I'll give you t en minutes.  How's that?

 7 MR. STEER:  Ten minutes wi l l do.  Thank you.

 8 THE COURT:  That's all you  need.  That's all you're

 9 getting.  

10 Okay.  Now, anything else w e need to do as far as

11 t hat hearing is concerned right now?

12 MR. CUNNINGHAM:  I think t hat does it.

13 THE COURT:  Okay.  And I t hink since this is a bench

14 t r ial, let's just do it at 9:00.  So you show up at 9:00 on

15 Fr iday the 24th, I guess it is, and  we will plan to go through

16 t he day.  You know, we will take a break for lunch and come

17 back -- I don't know, recess around 4 : 30, 5:00, something like

18 t hat.  Okay?  So maybe we can get th r ough with it in a shorter

19 t i me than certainly when I use my tri al schedule, jury trial

20 schedule.

21 So then we're to the issu e of spoliation, right?

22 MR. WILLIAMS:  Yes, Your Honor.

23 THE COURT:  Now, as I unde r stand it, an actual order

24 wi th respect, internally, with respec t  to preservation took

25 pl ace for the first time on October 6, 2008, correct?
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 1 MR. CUNNINGHAM:  That's ri ght, Your Honor.

 2 THE COURT:  And these law suits were being filed when,

 3 i n September?

 4 MR. CUNNINGHAM:  September 30th.

 5 THE COURT:  And when was --  when was your lawsuit

 6 f i led?  This was -- your suit was f i led in Central District,

 7 r i ght, and then transferred up here?

 8 MR. WILLIAMS:  It was the same day.

 9 THE COURT:  So the same da y?

10 MR. WILLIAMS:  Yes.

11 THE COURT:  Um-hum.  In th e proverbial race to the

12 courthouse?  

13 MR. WILLIAMS:  That's righ t .  

14 THE COURT:  Okay.  You had  different targets, I

15 guess, but in any event, there is so me discussion in your

16 papers about, you know, there -- for  example, among, I guess

17 employees and there was testimony by at least one of the

18 employees and perhaps others that t here had been discussions

19 about a fear of litigation, right, j ust sort of talking

20 about -- but a generalized fear is not the same thing as a

21 specific threat of litigation.

22 MR. WILLIAMS:  That's true ,  Your Honor.

23 THE COURT:  So when would t his obligation to preserve

24 have arisen?

25 MR. WILLIAMS:  The obligat i on arose, Your Honor, when
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 1 t he litigation was anticipated and when that anticipated

 2 l i tigation threat was real.  And he r e the evidence is pretty

 3 cl ear that, from the very beginning,  the planning stages for

 4 t his product that Real DVD anticipa t ed litigation, they

 5 anticipated litigation with regard t o this specific product,

 6 l i tigation with the motion pictures s t udios, the content

 7 holders of this protected material.  

 8 So this was not some theo r etical possibility, but

 9 r ather part of the business plan.  A nd indeed, the business

10 pl an documents that have been produ ced by Real evidence that

11 anticipation of litigation.  And I c an point the Court to

12 specific documents that speak to th at and make it far different

13 f r om speculation, but rather part o f  the actual business plan,

14 i f  I may, if the Court is intereste d in hearing those or having

15 me focus on those.

16 THE COURT:  No, we have th ose.

17 MR. WILLIAMS:  Um-hum.

18 THE COURT:  But still, my question is:  You know,

19 ar en't those really more of a -- yes ,  they know who would be

20 suing them, I guess, because the na t ure of what -- you know, if

21 t here was going to be any litigatio n, they would have a sense

22 of  who it would be because of the n ature of the equipment

23 t hat's at issue, right?  I mean, we' r e not talking -- you know,

24 we're not talking about copying shoes  here.  We're talking

25 about copying movies and whether or  not movies can be copied,
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 1 you know, once for fair use or whet her this was essentially a

 2 copying that will allow a much more  wholesale kind of

 3 di stribution system, correct?

 4 MR. WILLIAMS:  Well, a cou ple of points, Your Honor.

 5 Fi rst, Ms. Nichole Hamilton, who was  one of the project

 6 managers for the Facet Program --

 7 THE COURT:  How disgruntl ed is she?

 8 MR. WILLIAMS:  I think it' s  fair to say she's pretty

 9 angry at the company.  I think that's  fair to say.  But the key

10 components, though, of her testimony ,  at least as far as we are

11 concerned, are corroborated by docum ents that existed at the

12 t i me.  

13 For example, Ms. Hamilton says that, from the very

14 beginning of the project, she was to l d, in no uncertain terms,

15 t here is going to be litigation here.   It's almost certain.

16 Her testimony was that she was told t hat by Mr. Barrett, who is

17 t he person who was running the so-cal l ed Facet Program.   

18 There is a document that w as produced in discovery

19 t hat was actually written by Ms. Ham i lton.  It's Exhibit A to

20 our reply brief and the declaration  of Mr. Katz from our firm.

21 And there is a sentence I would lik e to read that puts in

22 perspective exactly what the antici pated litigation would be.  

23 It says, under the heading " Competition" -- and

24 again, this is Ms. Hamilton writing f or the Facet Program --

25 "What is likely keeping these other  larger entrants" -- that
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 1 i s , other larger companies that cou l d make a product similar to

 2 Real DVD -- "what's likely keeping t hese other larger entrants

 3 at  bay is the threat of a lawsuit.  R i sk of damaging business

 4 r elationships with content provider s and/or desire to avoid

 5 doing anything that might breathe ne w life into

 6 current-generation DVDs, slowing the  shift to blue ray or

 7 HD/DVD.  Facet is intended to be the  first to market with a

 8 modest cost-consumer device while th e political landscape is

 9 st ill unsettled before any of the ot her larger competitors

10 enter the market."  In other words, i t  was specifically part of

11 t he business plan that what they wer e going to try to do at

12 Real was to get ahead of the other c ompetitor companies,

13 knowing -- 

14 THE COURT:  Isn't that wha t  companies do all the

15 t i me?

16 MR. WILLIAMS:  No, Your Ho nor.  They don't enter

17 markets where they know that the oth er side's position is that

18 you are stealing their content, ant i cipating that the

19 l i tigation is going to be there, and  developing their product

20 f or a year and a half, with all of t he e-mails, the engineering

21 documents that are produced as part o f  that, and then not start

22 a litigation hold until they, in fa ct, file their lawsuit, or

23 r ather until after they file their l awsuit.  

24 Clearly, Your Honor, the re cord is replete with

25 evidence that this was much more tha n the possibility that
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 1 t here was going to be litigation.  I n fact, there was

 2 di scussion about it.  There were pla ns about how to speak, 

 3 what language to use in e-mails that  were written during that

 4 t i me.  And a totally separate point  is the fact that when they

 5 f i nally did put in the litigation h old in October of 2008, a

 6 year and a half after the project beg an, they made it

 7 r etroactive, Your Honor, back to Ju l y of 2007.  

 8 No real reason for July 2 007, but they made it

 9 r etroactive, meaning that they reco gnized that there was prior

10 documentation that would have been d eveloped in that

11 year-and-a-half period.  They recogn i zed that by virtue of the

12 date that they chose for the litiga t ion hold, but that doesn't

13 have any principal basis either bec ause the program started in

14 January of 2007, and there are docu ments from back in that time

15 period that they were tracking the K aleidescape litigation,

16 t hat they had tracked the fact that  there had been a decision 

17 Kaleidescape.  

18 And so you have to go way b ack before the actual

19 l awsuit was filed in order to determ i ne when this particular

20 pl aintiff, on these particular facts ,  in fact, anticipated the

21 l i tigation, knew it was going to hap pen, with whom, and over

22 what.  Because the whole idea for thi s  --

23 THE COURT:  Okay.  I got i t.

24 MR. WILLIAMS:  You think y ou get it, Your Honor?

25 Thank you.
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 1 THE COURT:  Mr. Cunningham.

 2 MR. CUNNINGHAM:  If I may,  because Mr. Williams' use

 3 of  the term "business plan," I think,  directs us right to the

 4 key case which our San Jose's Judge  White has published the

 5 Hynix vs. Rambus decision.  And I t hink it would be helpful, if

 6 I  may, if I could hand the Court a chronology.

 7 THE COURT:  I'm just glad he had that litigation, not

 8 me.  What a task that was.

 9 MR. CUNNINGHAM:  Your Hono r , in the Hynix case, we

10 had a situation where there wasn't j ust a company with a

11 business plan to bring litigation.  W e had a company that was

12 t here to litigate.  It was going to e nforce a patent portfolio.

13 So the record in that case was repl ete with discussions about a

14 l i tigation strategy.  

15 The issue was whether or no t  a document retention

16 policy that resulted in something c alled "Shred Days" at the

17 company, all of which were, under ad vice of counsel, plainly

18 happened and were part of anticipat i ng some kind of litigation,

19 whether or not that constituted spo l iation.  And what Judge

20 White rightly recognized is you can t alk about and think about

21 l i tigation all you want.  It can be  part of your business plan,

22 part of your strategy, like it was i n Rambus.  

23 But you've got to get down - - to make a -- to trigger

24 t he document-preservation obligatio n and to define what

25 pr obable or reasonably foreseeable i s  under the spoliation
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 1 st andard, you have to have eliminate d critical contingencies

 2 t hat might prevent, avoid or resolve  the litigation short of it

 3 happening.  

 4 And so if we look at our c hronology, one of the

 5 f actors that Judge White keyed in o n in the Hynix v. Rambus

 6 l i tigation was:  When did Rambus ha ve a litigation budget.  And

 7 i n our case, we didn't have a litig ation budget.  

 8 And Mr. Kimball is a for- r eal, honest-to-God general

 9 counsel.  He's held accountable for  his budgets.  He has to

10 budget.  He doesn't get to just igno r e it.  He didn't have a

11 budget for litigation in this case until after the lawsuits

12 were filed and until after the docume nt preservation notices

13 went out.  

14 Your Honor, it is the case  that litigation counsel in

15 t his case, my firm, we didn't get inv olved in this case until

16 September 7th.  And the reason, even t hough there was all sorts

17 of  talk about the fact that the stu dios might well sue in this

18 case, the reason we didn't know -- w e didn't think litigation

19 was probable, or that the company did n't, was because they knew

20 t hat, at the right point, there was  going to be a negotiation

21 wi th the studios.  And that began in  August, in August of 2008.

22 And quite frankly, it started off on a pretty good foot.  

23 And at one point, there w as a deal in principal with

24 Vi acom.  So this whole mess might we l l have been avoided.  The

25 parties entered into a standstill agr eement, and that was
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 1 r eflected on September 9th.  Negotia t ions continued.  They

 2 br oke down.  

 3 The Munger Tolles lawyers w r ote the threatening

 4 l etter on September 25th.  And that' s  the day, September 25th,

 5 t hat is unambiguously the day that o ur duty to preserve should

 6 have begun.  And we were a little lat e, but it won't matter

 7 here.  It's that September 25th date.   And I think if you were

 8 t o go back -- 

 9 THE COURT:  Why wouldn't it  matter?  Because nothing

10 was destroyed?  

11 MR. CUNNINGHAM:  Because n othing was destroyed in the

12 subsequent period.  The alleged -- i f I may, the alleged

13 destruction by Basche and deleting em ails by Hamilton, all of

14 t hat had to have been long before Ju ne, June of 2008.  And on

15 my very fancy graphic here, I've tr i ed to put events of

16 destruction, purported destruction o n one side, and the events

17 i n the litigation on the other side.   

18 So I really think that the Hynix decision is a

19 perfect roadmap for how this Court sh ould resolve this case.

20 And the answer is we don't have -- you know, this

21 f oreseeability of litigation is lik e a proximate cause

22 st andard.  You have to bounce it aro und for policy

23 considerations.  It's unworkable to have every company being

24 developed preserving documents from  whenever.  

25 Mr. Williams thinks that i t 's probative that we
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 1 selected that July date in our docum ent preservation notice.

 2 Al l you do is you go back a reasona ble amount of time.  That

 3 doesn't mean anything.  That doesn't mean that you should

 4 al ways start preserving at the time t hat your subsequent notice

 5 says, "Might include relevant evide nce."  It's got nothing to

 6 do with it.  

 7 Anyway, I would direct Yo ur Honor to a reading of the

 8 Hynix Rambus case.

 9 THE COURT:  When did the ne gotiations of the studios

10 br eak down?

11 MR. CUNNINGHAM:  They real l y broke down after the

12 9t h.  I think it was about the 24th,  25th of September.  There

13 was a lot of intense negotiation go i ng on, and I could be off

14 by a few days.  But it was --

15 THE COURT:  Were there dis cussions about litigation

16 during those negotiations?

17 MR. CUNNINGHAM:  Well, the r e was enough of a

18 di scussion that there was a standst i ll and forbearance

19 agreement entered into among all of  the studios and

20 RealNetworks.  That happened on Sep t ember 9th.

21 THE COURT:  And did that al so include anything about

22 pr eservation?

23 MR. CUNNINGHAM:  That was not included, Your Honor.

24 THE COURT:  And that was S eptember --

25 MR. CUNNINGHAM:  9th.
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 1 THE COURT:  -- 9th?  And d o you know, were any

 2 documents destroyed between Septemb er 9th and October 6th, I

 3 guess it is?

 4 MR. CUNNINGHAM:  I believe  that none were, Your

 5 Honor, and I believe that not just because I'm optimistic, but

 6 because, as we've been pressed to pr ovide declarations

 7 r egarding relevant persons' documen t  maintenance habits, it

 8 t urns out we have a number of pack-r ats at the RealNetworks in

 9 Seattle.  So I think it's very unlike l y that anything was

10 destroyed, and there has certainly b een no indication that

11 anything was destroyed.

12 THE COURT:  Now, with resp ect to Ms. Hamilton's

13 notebooks, the ones that are missing --

14 MR. CUNNINGHAM:  Yes.

15 THE COURT:  -- anything fur t her on that?

16 MR. CUNNINGHAM:  If I coul d speak to the notebooks, I

17 would like to.  So we know about on e notebook for sure.  That

18 was a book that Ms. Hamilton tendere d to the HR person whose

19 name is Dewitt and is a declarant and  her then current boss

20 whose name is Ricci Matthews.  

21 Ms. Hamilton had been off t he relevant projects for

22 t hree months.  So she left.  She wa s part of the Facet team.

23 That's the hardware product team.  She had left on June 18th in

24 a blowup with her management, and s he went to a project called

25 Helix.  Helix has nothing to do with  Real DVD, Facet or Vegas.  
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 1 So for 90 days, she was w orking on Helix.  She gets

 2 t erminated on September 24th, and s he brings with her to the

 3 meeting where she's terminated her t hen current notebook, and

 4 t hat's the -- that notebook hasn't be en found.  

 5 There is no reason to thin k that that notebook had

 6 anything to do with Real DVD, be it F acet or Vegas, not just

 7 because 90 days have passed, but for  the further reason that

 8 Ms. Hamilton was asked by her forme r  boss to give him

 9 everything related to Facet at a par t icular point in time, and

10 i t  was about --

11 THE COURT:  Was this befor e her reassignment, or at

12 about that time?

13 MR. CUNNINGHAM:  It was ac t ually six weeks after her

14 r eassignment.  Her boss thought that  he would find a

15 r eplacement and that she could give her stuff to the

16 r eplacement.  He didn't find the re placement.  So he eventually

17 said, "Give it to me."  And he says  in his declaration, and

18 i t 's Mr. Woods who is the declarant on this, he says in his

19 declaration, That was about six wee ks after her termination on

20 June 18th, which puts it right at the  beginning of August.

21 So there is no reason to th i nk that the one notebook

22 t hat we know about had anything to do with anything that might

23 conceivably be at issue in this case.

24 THE COURT:  Does she indic ate otherwise,

25 Mr . Williams, in her deposition --
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 1 MR. WILLIAMS:  Yes, she do es, Your Honor.

 2 THE COURT:  -- with regard  to the contents of that

 3 mi ssing notebook.

 4 MR. WILLIAMS:  Well, what she testified to, I

 5 believe, and Mr. Singla is the one who took the deposition, but

 6 I  believe that she testified that s he had a total of three

 7 notebooks that she believed related  to this project.  She

 8 believe that had she had one of them  on her last day, and we

 9 don't know whether she had the same  notebook for the Facet

10 Pr ogram and then used the same note book when she moved on to

11 t he new program to which she had bee n reassigned.  But totally

12 separate and apart from that single notebook which she tendered

13 on that date that she was terminate d is that fact that she had

14 t wo other notebooks that relate to t he Facet project that were

15 i n her office that have not been pro duced.  And she testified

16 cl early that it had all, in chronol ogical fashion, all of the

17 dates of meetings, determinations a bout what would be done and

18 what would not be done.

19 THE COURT:  Well, that's w hat I'm talking about, are

20 t he ones that are missing that were  believed to have something

21 r elated to the Real DVD and Facet.  W hat about those?

22 MR. WILLIAMS:  Her testimo ny is that all three of the

23 notebooks, the one that she tendere d on her last day, and the

24 ot her two that she had prepared ove r  the course of her time

25 wi th the company, that all of them w ould have information
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 1 r elating to Facet.

 2 That is what she testified  to, and I know Mr. Singla

 3 wi ll correct me if I'm wrong.  But t he critical thing is that

 4 t here are at least these two noteboo ks that were in her office

 5 when she was escorted out of her bu i lding on the date in

 6 question.  But those notebooks have n ot been produced.  There

 7 has been no explanation at all for w hy we don't have them.  

 8 And one other point about t hat.  You know, Real has

 9 t aken to attacking Ms. Hamilton and s electively waiving any

10 sort of privilege that she might ha ve and putting before the

11 Courts the parts of her personnel fil e that they want to put in

12 f r ont of the Court.  But I would as k the Court to recognize

13 t his fact:  At the time that Ms. Ha milton testified at her

14 deposition, she expected those noteb ooks to appear.  She

15 described what was in them, and she had no knowledge that Real

16 was going to represent to the Court t hat they couldn't find

17 t hem.  That wasn't the point at the t ime.  They were not

18 al leging at the time that they could n't find them.  There was

19 no representation, in other words, t hat was made to the studios

20 about the status of those notebooks a t  the time that she

21 t estified.  So --

22 THE COURT:  Well, what abo ut the explanations for

23 t heir nonexistence?

24 MR. CUNNINGHAM:  Let me te l l you what we know,

25 because it's a mystery.  And it doe sn't require casting

PDF created with pdfFactory trial version www.pdffactory.com

Case3:08-cv-04548-MHP   Document241    Filed04/02/09   Page34 of 47

http://www.pdffactory.com
http://www.pdffactory.com


    35

 1 aspersions on Ms. Hamilton on this oc casion.  The fact is that,

 2 on the day of her termination -- and  her testimony was that the

 3 St udios' briefs vary from what the a ctual testimony was on

 4 t hat.  She said she gave one notebo ok over.  We've talked about

 5 t hat.  The other two were in her des k drawer.  Two people

 6 l ooked in her office that day, her t hen current manager,

 7 Mr . Matthews and the HR representat i ve, Mr. Dewitt.  Neither of

 8 t hem recall seeing the notebooks in t he office.  So we don't

 9 t hink they were there on the day sh e was terminated.  Bear in

10 mi nd, she was supposed to have and p urported to have turned

11 over everything relating to Facet in  early August at her boss's

12 di rection.  And parenthetically, wha t  the company got from

13 Ms. Hamilton when she did provide th at material, it was given

14 over to legal and has been preserved.   So there has been no

15 spoliation of any Hamilton notebooks.   It just hasn't happened .  

16 THE COURT:  Well, but the  notebooks have not been

17 f ound, right?

18 MR. CUNNINGHAM:  The noteb ooks have not been found.

19 THE COURT:  And it was -- s he was asked to turn them

20 i n when she left?

21 MR. CUNNINGHAM:  She was a ctually asked to turn those

22 notebooks in, in early August.

23 THE COURT:  Earlier than t hat?

24 MR. CUNNINGHAM:  Yes.

25 THE COURT:  And has there been enough of a -- do we
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 1 have really a strong declaration fr om somebody who has recently

 2 gone through the files and the offic es and whatever else and

 3 t alked with everybody they need to t alk with to find out what

 4 happened to those notebooks?

 5 MR. CUNNINGHAM:  I think w e have, because Your Honor,

 6 when you get a spoliation motion, you ' re motivated to find what

 7 you've allegedly spoliated.  So we' ve looked and we haven't

 8 f ound it.  Now, I think the quality of our declarations on that

 9 point is sufficient with respect to  what Mr. Woods tells us,

10 what Mr. Matthews and Mr. Dewitt te l l us, that we don't have tz

11 t he notebooks; we don't believe they  were there; and we don't

12 know where else to look.

13 THE COURT:  Are they the o nly persons who would know?

14 MR. CUNNINGHAM:  I believe  that they are because of

15 t his funny transition and the key eve nt where she -- where

16 Mr . Woods says to her, "Give me the s t uff that relates to

17 Facet."

18 MR. SINGLA:  Your Honor, on e thing I think on this is

19 very interesting is they've put in n umerous affidavits from

20 Ms. Hamilton's including many affid avits from Ms. Hamilton's

21 colleagues on the Facet Project.  And  none of them deny,

22 al though they had every intention to ,  none of them deny that

23 she had notebooks; that she took no t es at these meetings.

24 There was no suggestion in the recor d that her testimony at

25 t his point, disgruntled or not, is t he absolute truth that she
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 1 kept comprehensive notebooks about al l  of her work and the

 2 t eam's decision-making on Facet.  Tha t 's just not disputed in

 3 t he record.  Mr. Barrett put in a de claration saying it's not

 4 t r ue.  He didn't do that.  All of h er colleagues say those

 5 notebooks existed.  

 6 Second, she was let go li t erally days before they

 7 sued us.  So even Mr. Cunningham, alt hough we disagree with

 8 t his, but even Mr. Cunningham agree s that, at the very least,

 9 t hey had an obligation to preserve evidence as of September

10 25th.  She was let go on September 2 4th.  There is no reason to

11 t hink that her testimony, that her notebooks, with all of the

12 i nformation about Facet, were sittin g in her office on

13 September 24th.  There is no reason t o think that's not true.

14 And RealNetworks focuses, Mr. Cunni ngham, on Mr. Dewitt, the HR

15 manager.  But the obligation to pre serve this evidence was not

16 j ust Mr. Dewitt's.  

17 Ms. Hamilton's former boss,  all of her colleagues,

18 t hey knew that she had these noteboo ks in every meeting.  And

19 when they were asked by the lawyers t o produce all the evidence

20 r elating to Facet, they had an obli gation to say, "Oh, yeah.

21 Ms. Hamilton, she had those notebook s, where are they," and to

22 pr oduce those notebooks.  The testi mony and the -- from the

23 declarations say that the notebooks w ere destroyed sometime in

24 December or January, it looks like.   They say that her office

25 was locked in September -- on Septem ber 24th.  So where are the
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 1 notebooks?  They were in the office.   They were locked on

 2 September 24th.  They sat there, app arently, for three or four

 3 months, according to Real's declara t ions, until the office was

 4 cl eaned out.  

 5 Now, whether they were th r own away negligently or

 6 however they're missing, they are mi ssing and they went missing

 7 during this case, while we're litig ating, while we're taking

 8 di scovery.

 9 MR. CUNNINGHAM:  Respectfu l ly, there is a dispute in

10 t he evidence regarding what Mr. Sin gla just said.  I'll remind

11 you, I said that we have declarations  that say on the day she

12 was fired, the people who looked in  her office didn't see those

13 notebooks.  So what was destroyed lat er on in December were the

14 content of the office.  

15 There is no proof that wh en those contents were

16 destroyed, they included the noteboo ks.  There is evidence to

17 t he contrary.  

18 THE COURT:  Well, I think we're not going to get it

19 r esolved here, either.  How many of t hese people may be called

20 t o testify at the motion on the pre l iminary injunction; do you

21 know?  I'm not going to hear from an y of them?

22 MR. CUNNINGHAM:  You would n't hear from Mr. Dewitt or

23 her then -- her boss at the time, no,  you wouldn't hear from

24 ei ther of them.

25 THE COURT:  Any of them?  Okay.  I mean, we have to

PDF created with pdfFactory trial version www.pdffactory.com

Case3:08-cv-04548-MHP   Document241    Filed04/02/09   Page38 of 47

http://www.pdffactory.com
http://www.pdffactory.com


    39

 1 move on.  I haven't another -- just a few other matters on the

 2 calendar.

 3 With respect to this whol e question of then the order

 4 on October the 6th.  That did not inc l ude Facet at that time,

 5 correct?

 6 MR. CUNNINGHAM:  Your Hono r , there were three

 7 i dentical e-mails that were sent.  They did go to the Facet

 8 t eam.  One of the Facet team members i n his deposition,

 9 Mr . Beilman, did not recall getting i t.  In fact, if you look

10 at  Exhibit A to Lindsey Godfrey's dec l aration, you will see

11 t hat there are the e-mails there, and  Mr. Beilman, did, in

12 f act, get the e-mail.  So it did go t o the Facet team.  The

13 company did all the right steps.  Abo ut eight days late, but it

14 t ook all the right steps.

15 THE COURT:  Now, also you  mentioned earlier something

16 about -- and it sounded as if it was  a decision that Real made

17 wi th regard to waiving the attorney- c lient privilege, you know,

18 wi th respect to Ms. Hamilton and Ms.  Hamilton's testimony.

19 MR. CUNNINGHAM:  Yes.  I'm  sorry -- 

20 THE COURT:  And did not th at occur when, in fact, she

21 was testifying and allowed essential l y to testify and go off

22 even after the attorney-client priv i lege was asserted?

23 MR. CUNNINGHAM:  No.  Wha t  happened at her deposition

24 was that the questions would be aske d.  She would begin to

25 answer them, and our attorney would  interpose instructions to
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 1 cease the answer as she began to tr ead on privileged grounds.

 2 Fr ankly, we think that she was some one artful in trying to

 3 evade those directions, but that's neither here or nor.  The

 4 f act is we tried to protect the pri v ilege at her deposition.

 5 We believe we have done so.  There has been no motion

 6 suggesting that there has been a wa i ver.  And if there were, we

 7 would contest it dramatically.

 8 THE COURT:  How far -- how  many times did she

 9 overstep the lawyer?

10 MR. CUNNINGHAM:  I don't k now.  I mean, I haven't

11 counted -- I think there were a numb er of times -- and I

12 actually thought that there might be  subsequent litigation on

13 t he instructions that hadn't happene d.

14 THE COURT:  I mean, were t here times when you didn't

15 t r y to shut it down?

16 MR. CUNNINGHAM:  Your Hono r , there was no time that

17 we did not try to shut it down, to t he best of my recollection

18 of  the transcript, and I was not at  that deposition.  We were

19 at tempting to protect the privilege.

20 MR. SINGLA:  Your Honor, we  have grave concerns on

21 t his issue that the Court has raised .  it doesn't directly

22 r elate to the spoliation motion, but  this is an issue that we

23 have looked at very closely.  What we  have seen is a pattern

24 both with respect to attorney-client privilege and asserting a

25 j oint privilege and also documents re l ating to her termination
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 1 of  selective waiver.  So, for examp l e, attorney-client

 2 pr ivilege.

 3 The testimony is very clea r  -- no denial from the

 4 ot her side -- that their lawyers wer e trying from the very

 5 beginning to teach the engineers th e language to use, the kind

 6 of  e-mails to write, the kinds of w ords to use.  In some

 7 depositions, with some of their wit nesses, they allowed us to

 8 ask, "What language did you guys use ?  What were the

 9 conversations between you about wha t  language to use?  What did

10 Mr . Barrett tell you?"  

11 In other depositions, lik e Ms. Hamilton's, they would

12 sometimes object and instruct witnes ses not to answer and block

13 us from inquiring into these conver sations about language to

14 use and how to tone and craft e-mail s  and documents.  

15 So there has been this pat t ern across depositions,

16 not just within Ms. Hamilton's, of c laiming privilege sometimes

17 and then allowing witnesses to answe r  -- different witnesses to

18 answer the same question.

19 THE COURT:  Was Mr. Barre t t an attorney?

20 MR. SINGLA:  No, Mr. Barre t t was not an attorney.

21 THE COURT:  Well, how doe s the attorney-client

22 pr ivilege even get plugged in here i f  there were was no

23 at torney giving this advice?

24 MR. SINGLA:  Well, the asse r tion that Real has made

25 and Real's lawyers has made, in some  depositions, for example,
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 1 sometimes in Ms. Hamilton's depositi on, is that what

 2 Mr . Barrett was telling these engine ers about how to write

 3 e- mails and the words to use and th e ways to characterize 

 4 ARccOS or CSF, that he had gotten tho se views based on his

 5 conversations with Real's lawyers at  the beginning or

 6 i nstigation of the project.  And so,  therefore, when he told

 7 somebody, "Don't use these words" --

 8 THE COURT:  And we don't h ave time to go down that

 9 r oad today.

10 MR. SINGLA:  Well, one oth er thing I would point out,

11 Your Honor, is with respect to Ms. H amilton -- I took her

12 deposition.  I just want to respond  to a question the Court

13 r aised about whether she's disgruntl ed, and I understand that

14 she is somewhat disgruntled.  

15 But on the substance of her  testimony on which we

16 r ely, there is very little objectio n from the other side.  For

17 example, she said that litigation, s he thought, was inevitable.

18 She was told by Mr. Barrett that it  was inevitable from the

19 beginning.  They don't deny that.  M r . Barrett doesn't deny

20 t hat he told her that and that that  was their view from the

21 beginning, that the litigation was i nevitable. 

22 THE COURT:  Okay.  You kno w, we have to wind this up.

23 I  have another matter that was on t he 2:00 calendar.  We still

24 haven't heard that one, to say nothi ng of 3:00 and 4:00.

25 MR. WILLIAMS:  I understan d.  Your Honor, may I make
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 1 j ust one point with respect to the Hynix case that counsel was

 2 able to discuss.  I just want to try  to distinguish it, if I

 3 may?

 4 THE COURT:  Can you be br i ef?

 5 MR. WILLIAMS:  Very brief.

 6 THE COURT:  Because I'm go i ng to cut you off.

 7 MR. WILLIAMS:  Okay.  In t hat case, Your Honor, here

 8 ar e some of the steps that had to b e met before the Court was

 9 going to find that there was no anti c ipated litigation.  In

10 t hat matter, patents had to be issu ed.  It was unclear whether

11 t hat was ever going to happen.  Pate nts had to cover the

12 pr oducts that were being discussed.  The company had to make a

13 decision about whether or not it wa s going to file a lawsuit.

14 Those are all hurdles or steps that had to happen before the

15 l i tigation would commence.  

16 Here, it's totally differe nt.  In this case, Real

17 knew that there had been litigation r elating to Kaleidescape

18 because that's why they did this pro duct.  They knew that there

19 would be a lawsuit pending.  And tha t 's the distinction in the

20 case, Your Honor.

21 THE COURT:  Okay.  Thank y ou.  

22 MR. WILLIAMS:  Thank you.

23 THE COURT:  And we've got d ates for the preliminary

24 i njunction, and we will issue an orde r  on this.  And the thing

25 t hat I want to say is -- and what's your last name, Kimball?
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 1 MR. KIMBALL:  Kimball, Bob  Kimball.

 2 THE COURT:  -- it's either  you or your colleague

 3 here, I'm going to hold personally r esponsible for preservation

 4 or ders, enforcement of preservation orders, of discovery and

 5 making sure that the discovery comp l ies with what is required,

 6 and that it is entirely produced so  there is no gap between

 7 outside counsel and in-house counsel.   You are responsible and

 8 you're going to have to sign off on every discovery request or

 9 not the request but the responses t o requests yourself or

10 t hrough -- I'm sorry, your name agai n.

11 MR. WAY:  Way, Your Honor.

12 THE COURT:  Mr. Way, is it?   How do you spell it? 

13 MR. WAY:  W-A-Y.

14 THE COURT:  Mr. Way, A-Y.  Oh, that's easy.  Mr. Way,

15 one of you will have to sign off on i t and be responsible so

16 t hat we don't have any gaps at all h ere about whether discovery

17 i s  being produced or whether, you k now, the preservation orders

18 ar e being issued or complied with.  

19 So it should have been cle ar, and hopefully it was

20 cl ear from what was said earlier, w i th regard to Facet, as well

21 any other product that may potentia l ly be in litigation here,

22 t hat any and all documents, et cete r a, are to be preserved.

23 And you know what those memos are sup posed to look like.  And

24 t hey go out, I trust, over your sign ature.

25 MR. KIMBALL:  We have lit i gation counsel.  It went
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 1 out over her signature, but it cert ainly happened at my

 2 di rection, and the buck absolutely s t ops with me.  I will be a

 3 r esponsible person. 

 4 THE COURT:  Is Mr. Way the  second in command?

 5 MR. KIMBALL:  Yes, he is.

 6 THE COURT:  Okay.  You or Mr. Way, so I'll be looking

 7 f or one of your names.  Make sure t hat, you know, when you say

 8 t hat every and all documents that ha ve been sought and searched

 9 f or have, in fact, been turned over - - and I'm going to put the

10 r esponsibility on your shoulders an d Mr. Way's to look for

11 t hose notebooks that Ms. Hamilton sai d -- and make sure that

12 every corner of that office or the o f fices, whatever, not just

13 her office, are turned to make sure t hat they aren't, you know,

14 somewhere in the office.

15 MR. KIMBALL:  I will insur e that we do the most

16 detailed possible search for those documents when we get back,

17 and we will report back.

18 THE COURT:  Okay.  I expec t  you to respond and be

19 r esponsive.  Where are you a member  of the bar.

20 MR. KIMBALL:  In Illinois and Washington.

21 THE COURT:  They're two st ates that we can --

22 MR. CUNNINGHAM:  He clerke d in the Ninth Circuit,

23 however.

24 MR. KIMBALL:  I clerked f or Judge Alarcon in the

25 Ni nth Circuit, as well.
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 1 THE COURT:  Okay.  Well, v ery good.  Okay.  So we're

 2 going to see you on the 24th, right?

 3 MR. CUNNINGHAM:  Yes.

 4 THE COURT:  Thank you.  

 5 MR. WILLIAMS:  Thank you, Your Honor.

 6 MR. CUNNINGHAM:  Thank you ,  Your Honor.

 7       (Hearing concluded at 3:36 p.m.) 
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