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In Streambox’s word, end-users would be ~ee to copy and modify copyright protected digital

content as they see fit. But in enacting the DMCA, Congress made clear that the decision whether to

permit copying and modification rests with copyright holder. Congress made this decision to prevent

widespread piracy and protect the economic incentive to create with the advent of the Digital

Millennium. Under the DMCA, where content owners use measures to prevent the copying or

modification of their works, it is unlawful to distribute products that enable end-users to override the

content-owners’ preferences. That is precisely what the VCR and Ripper do; that is what theywere

designed to do; and that is what they are marketed to do. Because the products violate the DMCA

and cause RealNetworks irreparable harm and because Congress has determined that the public

interest is served by outlawing such products, their manufacture, marketing and distribution must be

enjoined.

In Streambox’s world, end-users would be free to use the Ferret to modify RealNetworks’

copyrighted RealPlayer by adding files to it, because the modification supposedly benefits those users.

But again, Congress has left the decision of whether to allow such modifications to the copyright

holder, ReaiNetworks, not to end-users. Because those modifications are not authorized, and indeed

breach the RealPlayer license agreement, use of the Ferret infringes RealNetworks’ copyright and

causes RealNetworks irreparable harm.

I. STREAMBOX’S MANUFACTURE AND DISTRIBUTION OF THE VCR VIOLATES
THE DIGITAL MILLENNIUM COPYRIGHT ACT.

Nowhere in Streambox’s opposition papers does it contradict RealNetworks’ declarants who

described the operation and impact of Streambox’s VCR. That undisputed testimony is dispositive of

RealNetworks’ claims that the product violates the DMCA.
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A. Streambox’s Manufacture And Distribution of the VCR Violates Sections 1201(a)(2) and
1201(b) Of The DMCA.

The RealNetworks’ security system includes both an access control mechanism and a copy

protection feature which work in tandem to safeguard milLions of copyrighted works against

unauthorized copying and redistribution. Without a RealPlayer, a user cannot access protected

content because a RealServer should not stream the content unless the "Secret Handshake" is

completed. ~ With a RealPlaver, the user cannot make a copy of protected content, because the

RealPlayer automatically reads the "Copy Switch" and does not enable a user to record that which the

content owner has not copy-enabled.

The VCR undermines this security system by circumventing the "Secret Handshake," and

tricking RealServers into streaming protected content even though a RealPlayer is not on the receiving

end. And it is precisely because a RealPlayer is not on the receiving end that the user is able to copy

the streaming content, even though the content owner has left the "Copy Switch" off. Accordingly,

the VCR "circumvents" both the access control and copy protection measures that RealNetworks

affords to content owners. See § § 1201 (a)(3)(A), 1201(b)(2)(A) ("circumvention" is any means of

avoiding, bypassing, removing deactivating or impairing an access controI measure or a means of

protecting the exercise of a copyright holders’ rights).

Contrary to Streambox’s claims, the YCR is quite unlike the "GetRight" program. GetRight

facilitates the downloading (i.e. copying) of files that content owners have made freely available for

download from ordinary web servers. Decl. of Dion O’Neill at ¶¶ 3-6. In such cases, the content

owner has not chosen to protect the content. Id. The YCR, by contrast, enables users to obtain copy-

t Slreambox suggests that the "Secret Handshake" is no different than the protocol used by fax machines to

recognize one another. The difference is plain--the "Secret Handshake" is "secret" while the fax protocol is an open
standard known throughout the world. Decl. of Dion O’Neill at ¶ 7.
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protected files that are available only for streaming from RealServers. ld. That is, unlike GetRight,

the VCR enables users to copy content that the content owner has indicated should not be copied.

It is no accident that the VCR somehow bypasses the "Secret Handshake" and ignores the

"Copy Switch." The only reason for the product to have that capability is to enable users to gain

access to content stored on RealServers and copy that content regardless of the content-owner’s copy

protections. Streambox’s has plainly marketed the products to end-users as a means of gaining access

to and copying these protected RealMedia files. Way Decl., Ex. K. See also Exhibit A hereto

(excerpts of VCR end-users comments showing how they use the VCR). If the files discussed in

Streambox’s marketing materials were not protected by RealNetworks’ security system, end-users

would not need the VCR to "download" and "control" them "just like any other file." ]’he Streambox

marketing tells the end-user they can copy otherwise unobtainable files; files that are unobtainable

because the content owners want it that way.

B. There is no Fair Use Defense for the VCR.

Streambox claims that it should be permitted to resume the manufacture and distribution of the

VCR and Ripper products because the use to which those products are put is somehow "fair."

However, the DMCA does not have a "fair use" exception allowing individuals to circumvent access

and copy protection measures, cf 17 U.S.C. §107 (setting forth a defense to claims of copyright

infringement under § § 106 and 106A, but making no reference to a defense to violations of § 1201). In

the DMCA, Congress banned the act of circumvention and the tools by which it is accomplished,

enumerating specific exceptions, none of which is remotely applicable here. All § 1201(c) preserves is

the general fair use exception to copyright infringement. By itself, Congress’ omission of a general

fair use exception to Section 1201 of the DMCA dooms Streambox’s fair use argument.
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In any event, there is nothing "fair" about the use to which the VCR is put. End-users employ

the FCR to obtain and redistribute copies of that which copyright owners have made clear they do not

want copied. In most cases, copyright owners enable any user with a RealPlayer to "stream" or play

their works for free at an Interne, site as a means of attracting visitors to that site. Supp. Decl. of

Alben at ¶ 5. Those content owners rely on increased visits to the site to earn revenues from

advertising or from the sale of copies of the work or other merchandise available there, ld. Other

copyright owners may elect to impose a pay-per-view charge for certain content. Id. at ¶ 6. In either

case, the access and copy protection features offered by Real_Networks empower the copyright owner

to determine how to distribute the content and how to obtain remuneration for it.

A copyright owner wishing to allow end-users to copy’its content can do so easily, either by

turning on the copy switch in a RealMedia file, or by distributing the content in an "open" format that

allows users to make their own copies. Supp. Alben Decl. at ¶¶ 3-4. When a copyright owner instead

chooses to use the RealMedia format and elects not to turn on the copy switch, that copyright owner is

making clear that it does not want its content to be copied.

The only reason the VCR mimics a RealPlayer and circumvents the "Secret Handshake" is to

override the copyright owners’ preferences and allow end-users to make copies of copy-protected

content. By making these unauthorized and infringing copies of content, an end-user avoids the need

to visit copyright owners’ web sites, and deprives content owners of the revenues earned from such

visits. To make matters worse, those who possess illicit copies of a work can supplant the market for

the copyrighted original by posting the work on their own sites to attract visitors and earn the

accompanying revenues.

Streambox would have the Court believe that this capability of the FCR merely allows end-

users to "time-shift’"RealMedia files, much like the Sony betamax enabled the "time-shifting" of free
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television content. Thus, according to Streambox, it should enjoy the same "fair use" protections the

Supreme Court afforded to the betamax in Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417

(1984). But the two cases could not be more different:

.First, the Sony Court relied on the lack of a Congressional prohibition on.time-shifting as
a justification for its decision. Sony, 464 U.S. at 447. Here, however, Congress has
spoken directly on the issue presented. In enacting the DMCA, it expressly outlawed
products such as the VCR that serve to promote the unauthorized copying and distribution
of copyrighted works. A decision permitting the distribution of such a product would
ignore Congress’ clear directive and eviscerate the DMCA.

.Second, the Sony decision turned in large part on a fmding that substantial numbers of
copyright holders who broadcast their works either had authorized or would not object to
having their works time-shifted by private viewers. Sony, 464 U.S. at 443,446. Here, by
contrast, content owners have specifically chosen to prevent the copying enabled by the
FCR by putting their content in the RealMedia format and leaving the copy switch off.
Thus, the affected content owners here are nothing like the free-TV broadcasters in Sony.
To the contrary those who own RealMedia content are akin to cable broadcasters who
scramble their signals to prevent their content from being accessed and copied only to
discover companies distributing unauthorized descramblers.

,Third, the time-shifting in Sony allowed users to view programs and advertising that they
otherwise would not have seen, thereby increasing the copyright holder’s audience and
potential advertising revenues. Sony, 464 U.S. at 443,446. Streambox’s products, by
contrast, undermine the economic incentives for copyright holders, because they allow
end-users to remove copyrighted works from the sites at which they are accessible, and
thereby bypass the advertising and merchandise sales upon which the copyright holders
depend for remuneration.

,Finally, unlike the diminished quality recognized in each successive copy of a television
recording, Streambox’s VCR allows end-users to make exact digital copies that can be
redistributed to countless others at the touch of button, compounding the harm to copyright
holders exponentially. Cf. Sony, 464 U.S. at 425 (specifically noting that the fair use
decision concerned only on the copying of content for personal use, not the transfer of
tapes to other persons).

In short, that end-users have the right to time-shift fi’ee television content is beside the point. They do

not have the right to circumvent access and copy protections to copy content that copyright holders

have made clear they do not want copied. That is what Congress specifically outlawed in enacting the

DMCA. That is all that the VCR does and that is all that is at issue in this motion.
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II. STREAMBOX’S MANUFACTURE AND DISTRIBUTION OF THE RIPPER
VIOLATES SECTION I201(b) OF THE DIGITAL MILLENNIUM COPYRIGHT ACT.

As it did in its discussion of the VCR, Streambox attempts to justify the existence of the Ripper

by highlighting uses to which end-users might put it. But the "other uses" which Streambox discusses

merely highlight the basis for its liability.

Section 1201 (b) of the DMCA imposes liability for devices designed to circumvent measures

used to protect ~ the of rights held by a copyright holder. 17 U.S.C. §1201(b)(1)(A-C), (b)(2)(I3)

(prohibiting circumvention of a measure that prevents, restricts or otherwise limits others from

exercising a right of a copyright owner granted under title 17). One of the copyright holder’s

exclusive rights is the right to make derivative works such as translations or modifications. 17 U.S.C.

§106(2); 101 (defining "derivative work" as a work based on one or more preexisting works such as a

translation...abridgement, condensation or any other form in which a work may be recast, transformed

or adapted.") And as RealNetworks explained in its opening papers, the RealMedia format itself

safeguards that right.

Because the RealMedia format is proprietary, end-users cannot translate or alter a work once

the copyright holder has put it in that format. To be sure, end-users may listen to the content if they

have a RealPlayer, and can even obtain a copy if the content-owner has turned on the "Copy Switch"

(or placed the content on an ordinary web server for download). What end-users cannot do, however,

is modify the content by, for example, removing advertisements from it, redistributing portions of it,

using portions as part of a different work, or translating it into a different format either to avoid the

copy protection it enjoys or to render the content playable on a portable device such as an MP3 player.

Cf RIAA v. Diamond Multimedia Systems, Inc., 180 F.3d 1072, 1079 (9th Cir. 1999) (holding merely

that a portable digital music player is not a "digital recording device" under a separate statute, the
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Home Recording Act, but saying nothing about the impact of copyright law on end-users who

translate works without the copyright holder’s consent); 17 U.S.C. § 117 (entitling lawful possessor of

computer program to make an archival backup, but saying nothing about translating the program into

an alternative format or fair use). The creation of these derivative works without the content owner’s

authorization is only possible when the content is translated from the proprietary RealMedia format

into an open format such as MP3 or WAV. And that, according to Streambox itself and as shown in

its supporting declarations, is precisely what the Ripper enables.

By Streambox’s own admission, the Ripper is designed to translate a work from the protected

RealMedia format into an unprotected format, circumventing the protections that the proprietary

format affords content owners against the creation of unauthorized derivative works. Again,

Streambox trumpets this capability to end-users in its marketing: (i) "CONVERT REALAUDIO TO

MP3" (ii) "The main features of Streambox Ripper are:... Converts RealAudio (G2) or audio

portions of any RealMedia file to MP3...Converts RealAudio to uncompressed WAV" (iii)

"Streambox Ripper is a revolutionary new program that rips (converts) CD and RealAudio files to

these new formats: WAV, MP3, WMA. This allows users to listen to millions of previously

unavailable audio files." Way Decl., Exh. K; Exh. A hereto. Because of its design and marketing of

the Ripper, Streambox violates Section 1201(b) by manufacturing and distributing the product. See

17 U.S.C. §1201(b)(1)(A),(C).

A. The Ripper is the Only Product RealNetworks Knows Of That Performs An
Unauthorized Translation of RealMedia Content.

Streambox charges RealNetworks with "misrepresenting" and "concealing from the Court" the

existence of a product supposedly sold by RealNetworks that is supposedly functionally identical to
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the Ripper. While the existence of such a product would not afford arty defense to Streambox’s

violation of the DMCA, Streambox’s arguments are also wrong.

WavConvertPro is manufactured by a third party, and is available, along with hundreds of

other third party products, at a web site maintained by RealNetworks called the KealStore.

RealNetworks does not own the product nor set the price. It simply provides a venue at which the

product is made available. According to the product’s manufacturer, Waves, the WavConvertPro

product available through the RealStore (which Streambox supposedly downloaded and tested) does

not enable users to translate RealMedia files into WAV files. Rather, it allows users to translate files

in the open WAV format to the protected RealMedia format. Indeed, that is the only translation

mentioned in the product’s marketing materials. Declaration of James Owenby.

If the product available through the RealStore somehow works as Streambox claims, or the

translation function is performed by a version of the program that Streambox obtained elsewhere

without mentioning that detail, such features constitute a plain breach of the developer’s license that

Waves was required to sign in order to obtain and use RealNetworks’ proprietary information. And it

would constitute a breach of the agreement manufacturers must sign in order to sell their products

through the RealStore.

III. THE REQUESTED INJUNCTION SERVES THE PUBLIC INTEREST.

By circumventing protections for copyright holders, Streambox’s VCR and Ripper enable the

widespread infringement of works that were not supposed to be copied or modified by end-users. It

has been "virtually axiomatic that the public interest can only be served by upholding copyright

protections and, correspondingly, preventing misappropriation of the skills, creative energies, and

resources which are invested in the protected work." Apple Computer v. Franklin Computer Corp.,

714 F.2d. 1240, 1255 (3d Cir. 1983). When the advent of digital technology and the Interact rendered
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the Copyright Act insufficient to serve the public’s interest in the protection of copyrighted work,

Congress responded by passing the DMCA.

The DMCA is not intended merely to safeguard the rights of copyright holders. It is also

designed to encourage copyright holders to make their content available in digital form to speed the

growth of the Internet. In signing the DMCA, President Clinton identified both the public’s interest in

the growth of the Interact and the danger posed by the kind of digital piracy promoted by Streambox’s

products:

[T]echnological innovations present us with great opportunities for the global
distribution of copyrighted works. These same technologies, however, make it
possible to pirate copyrighted works on a global scale with a single keystroke.

Remarks of the President at the signing of the DMCA, October 28, 1998, available on the Internet at

"’http://www.ari.net/hrrc/presidn.html." Congress, too, made it clear that the DMCA "is designed to

facilitate the robust development and world-wide expansion of electronic commerce, communications,

research, development, and education in the digital age." S. Rep. No. 190, 105TH Cong., 2ND Sess.

1998, 1998 WL 239623, *1 (Purpose).

It is odd that Streambox points out the DMCA’s mention of "black-box" technologies "such as

those designed to receive unauthorized cable television service or to descramble cable programming."

Def. Opp. Brief at 14; cf 17 U.S.C. §1201(a)(3)(A) (making clear that the DMCA is not limited to

descramblers or decryption devices, and also covers any device that avoids, bypasses, removes,

deactivates or impairs technological measures restricting access). Streambox’s VCR is precisely

analogous to that "black box," though it operates through the Intemet instead of through a cable

system. Through the device supplied by a cable company, authorized users can access certain content

while other content is scrambled and cannot be accessed or copied. Through the RealPlayer,

authorized users can similarly access and view certain content, but certain content cannot be copied.
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Streambox recognizes that the public interest is harmed when a "black-box" circumvents access

and/or copy protections on a protected cable transmission. That same public interest is harmed in the

same manner when the Streambox’s I/CR circumvents security measures on a protected media stream.

IV. STREAMBOX’S MANUFACTURE AND DISTRIBUTION OF THE FERRET
CONSTITUTES CONTRIBUTORY AND VICARIOUS COPYRIGHT
INFRINGEMENT.

Streambox makes only a single argument in defense of the charge that it is contributorily and

vicariously liable for the copyright infringement end-users commit by installing Streambox’s Ferret

product. According to Streambox, it has no derivative liability because end-users do not infringe

RealNetworks’ copyright by installing the Ferret and adding files to the RealPlayer. Streambox’s

contention, however, ignores the 9t~ Circuit’s controlling decisionin Micro Star v. Formgen lnc., 154

F.3d 1107 (9t~ Cir. 1998). In Microstar, the court held that the defendant’s computer programs created

an infringing derivative work by adding additional files to plaintiffs existing computer game program.

Id. at 1112. As Streambox admits, that is what is taking place when a user installs the Ferret. Opp.

at 23. And it is no different than adding paragraphs or chapters to a copyrighted novel. Indeed, in this

case, the addition of the files not only impacts the literary work itself, but also makes a critical change

to the ReaLPlayer’s copyrighted graphical user interface.

These modifications to the RealPlayer are without RealNetworks’ authorization. Indeed, they

constitutes an explicit breach of the license agreement end-users must agree to in order to obtain the

RealPlayer. Se._...~e Exh. B hereto. Accordingly, when end users modify the RealPlayer by installing the

Ferret, they commit copyright infringement. See 17 U.S.C. § 106(2) (granting copyright holder

exclusive right to prepare derivative works); See also Microstar at 1112 (adding fries to existing

program creates fixed derivative work; distinguishing Galoob, the only ease cited by Streambox,
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because the modifications made there were ephemeral). Streambox is contributorily and vicariously

liable for that infringement.

V. STREAMBOX’S MISCONDUCT IS CAUSING IRREPARABLE HARM.

As RealNetworks demonstrated in its opening papers, the harm Streambox is causing through

its violations of copyright law is presumptively irreparable. Triad Systems Corp. v. Southeastern

Express, 64 F.3d 1330, 1335 (9t~ Cir. 1995); Cadence Design Sys., Inc. v. Avant! Corp., 125 F.3d 824

(9th Cir. 1997), cert. denied, 118 S. Ct 1795 (1998). The presumption of irreparable harm is

appropriate in this case, as each of Streambox’s products creates enormous potential for the

infringement of RealNetworks’ own copyrighted materials as well as millions of other copyrighted

works safeguarded in the RealMedia format. But Judge Coughenour did not rest his Temporary

Restraining Order on a mere presumption of irreparable harm. Rather, the Court recognized that

Streambox’s distribution of its illicit products is causing RealNetworks actual irreparable harm,

undermining its relationships with content owners and its exclusive search provider, Snap. Streambox

does not even address the substantial harms that RealNetworks has demonstrated. Its claim that

RealNetworks has knowingly allowed and promoted the distribution of products similar to the VCR

and Ripper is demonstrably false. Its reference to an unauthorized referral of a single customer to

Streambox by a low-level outside consultant in a foi’eign country, while embarrassing, hardly

overrides the compelling evidence RealNetworks has put forth. Decl. of David Hardwiek.

Accordingly, RealNetworks showing of irreparable injury stands unrebutted.

VI. STREAMBOX’S REMAINING ARGUMENTS ARE WITHOUT MERIT.

At the end of its oversized brief, Streambox adopts a kitchen sink approach to its defense,

these last gasp arguments are not availing.
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A. Section 1201(c)(3) is Inapplicable.

Streambox argues that Section 1201(c)(3) permits allows it to create a product that ignores

RealNetworks’ "CopySwitch," claiming that its products need not respond "to any particular

technological measure." Strearnbox is misreads the statute. The purpose of this provision is to allow

product manufacturers and copyright owners, rather than Congress, to evaluate whether or not a

particular protection mechanism is worth using. 1 Nimmer on Copyright, §§12A.03, 12A.05.

Congress thus refrained from mandating any particular protection mechanism. But as the remainder

of the statute and the leading copyright commentator make clear, Section 1201 (c)(3) does not provide

immunity for products that circumvent technological measures in violation of Sections (a)(2) or (19)(1).

See 17 U.S.C. § 1203(c)(3) (a product need not respond to a parti’cular measure "so long as

such...product...does not otherwise fall within the prohibitions of subsections (a~(2) or Co)(1

(emphasis added); 1 Nimraer on Copyright, §12A.05. If the statute meant what Streambox suggests, it

would allow any manufacturer to avoid liability simply by claiming it chose not to respond to the

particular protection that it circumvents. As detailed above, the VCR falls squarely within the

prohibitions of subsections 1201(a)(2) and 1201(b)(1). Accordingly, Section 1201(c)(3) affords

Streambox no defense.

B. RealNetworks’ Access Control and Copy Protection Measures Are "Effective."

Streambox next claims that RealNetworks’ security measures are not "truly effective" because

a user can obtain a "copy" of a protected RealMedia file by using a tape recorder to record the output

from his or her computer as the file is streaming. As an initial matter, Streambox ignores the fact that

its product circumvents the "Secret Handshake" to gain access to RealMedia files in the first place.

That alone is sufficient for liability. Moreover, Streambox fails to mention that the resulting "copy" of

the file in that circumstance would be an analog as opposed to a digital copy and would thus be of

LAW 01~IC.£$ Ol~
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much lower quality and unsuitable for redistribution. Indeed, the poor quality of such analog copies is

the reason the VCR exists; it allows for the creation of perfect digital copies.

In enacting the DMCA, Congress’ clearly was concerned with protecting content owners from

the unauthorized, ~ copying and redistribution of their works. That intent is clear from the title

of the legislation itself. It is also clear from the lengthy discussion in the DMCA about the security

measures used by content owners to prevent the digital copying of video cassettes. See 17 U.S.C.

§120 l(k) (discussing "automatic gain control technology" throughout the subsection as a means of

copy protection). Obviously, this video cassette security system cannot prevent people from using

camcorders to make poor-quality recordings of rented movies as the movies are played on their

television sets.2 Nevertheless, the DMCA makes clear that the videocassette security system

"effectively" protects video cassettes from piracy, and that the sale of devices circumventing that

security are unlawful. 17 U.S.C. §1201(k)(1)(A), (B). That is precisely the case here.

In addition, Streambox ignores the.expansive category of technological measures that

Congress deemed were "effective" in protecting the fights of copyright owners. According to Section

I201 (b)(2)(B), a measure is "effective" if it "prevents, restricts or otherwise limits the exercise of a

right of a copyright owner." 17 U.S.C. 1201(b)(2)(B). Thus, on its face the statute does not require

that protection measures entirely preclude copyhag, redistribution or modification of a protected work.

Rather, it is sufficient that the measures "restrict or otherwise limit" others from exercising those

rights. Given the degraded quality of analog recordings, they are hardly a substitute for a legitimate,

digital copy of the original. By preventing users from making digital copies RealMedia files, the

2 Likewise, despite the scrambling of a pay-per-view movie, a user can record a copy of the audio and a badly distorted

visual image using a video camera. That does not mean that the scrambling is not an "effective" access control or copy
protection measure.
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"Secret Handshake" and the "Copy Switch" effectively protect copyright holders. Accordingly,

Streambox may not manufacture or distribute products to circumvent these measures.

C. RealNetworks Has Standing.

Streambox also argues that only copyright owners have standing to bring an action under the

DMCA, and only if their copyrights have been infringed. That argument cannot be reconciled with

the plain language of the statute. Section 1203 of the DMCA states that "any person injured by a

violation of section 1201 or 1202 may bring a civil action in an appropriate United States District

Court," and may obtain temporary or permanent injunctions to prevent or restrain such violations. 17

U.S.C. §1203(a)(1)-(2) (emphasis supplied). Congress did not limit standing to "any copyright

holder," as Streambox would have the statute read. Its expansive language was intended to protect

any person harmed by illicit circumvention. See Blue Shield of Virginia v. McReady, 457 U.S. 465,

472 (1982) (holding that a "lack of restrictive language reflects Congress’ ’expansive remedial

purpose’" in enacting the Clayton Act with a damages provision to compensate any person damaged

by a violation); cf. 17 U.S.C. § 1009.3

D. This Case Has Nothing to Do With Excluding People From Using the RealMedia Format.

The notion that RealNetworks has filed this suit to prevent people from using the RealMedia

format makes no sense. RealNetworks distributes versions of tools for formatting, distributing and

listening to RealMedia content for free, enabling, indeed encouraging anyone to use the format.

RealNetworks’ only motive for this suit is to halt the spread of products that Streambox has developed

3 The DMCA’s standing provision contrasts sharply with the standing limitations Congress imposed for copyright

infringement actions in 17 U.S.C. §501(b). There, Congress limited the ability to institute an action for copyright

infringement to the legal or beneficial owner of the copyright, ld. Congress did not include any such limitation in the

DMCA.
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and marketed as tools for violating the intellectual property fights of RealNetworks’ customers and

RealNetworks itself. RealNetworks is asserting fights that Congress specifically created for that

purpose. The assertion of those fights hardly support Streambox’s vague and irresponsible claim that

some monopolistic motive is at work. See Prof. Real Estate Investors lnc. v. Columbia Pictures

Indus. Inc., 508 U.S. 49 (1993) (Noerr Pennington doctrine provides antitrust immunity for copyright

actions brought in good faith)..

DATED this ~ day of January, 2000.

McNAUL EBEL NAWROT HELGREN
& VAN/~PL~.C

By:

Attorneys for Plaintiff

Of Counsel:

WILSON SONSINI GOODRICH & ROSATI

~ Carl Baier
David H. Kramer
650 Page Mill Road
Palo Alto, CA 94304-1050
Telephone: 650-493-9300
Facsimile: 650-565-5100

Attorneys for PlaintiffREALNETWORKS, INC.

ma062603 1/6/00
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