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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

CHARLES RIDGEWAY, JAIME FAMOSO, No. C 08-05221 SlI
JOSHUA HAROLD, RICHARD BYERS, DAN
THATCHER, NINO PAGTAMA, WILLIE ORDER GRANTING IN PART AND
FRANKLIN, TIM OPITZ, FARRIS DAY, DENYING IN PART PLAINTIFFS’
KARL MERHOFF, and MICHAEL KROHN, MOTION FOR CLASS CERTIFICATION
AND DENYING DEFENDANT’S
Plaintiffs, MOTION TO EXCLUDE
V.

WAL-MART STORES INC, a Delaware
Corporation dba WAL-MART
TRANSPORTATION LLC and DOES 1-50,
inclusive,

Defendant.

Plaintiffs bring this action on behalf of themsedhand all others similarly situated, alleging t
their former employer, defendant Wal-Mart, vieldtvarious provisions dhe California Labor Cody¢

and Business and Professions Code. Currently before the Court is plaintiffs’ motion fo

58

hat

1%

r cl

certification. Docket No. 109. Also before the Gaardefendant’s motion to exclude a declaration

submitted in support of plaintiffs’ motion for classrtification. Docket No. 134. These motions cg
on for hearing on June 27, 2014, at which time tbarCasked the parties to submit suppleme
briefing on the Supreme Court’s recent decisiddatiburton Co. v. EricaP. John Fund, Inc., --- S.Ct.

---, 2014 WL 2807181 (June 23, 2014). Docket No. 148. Having considered the argument
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parties and the papers submitted, the Court hereby GRANTS in part and ®ENb&rt plaintiffs’

motion for class certification. The Court DENIES defendant’s motion to extlude.

BACKGROUND

Plaintiffs were formerly employed by Wal-Mas$ truck drivers in California for some peri
of time between 1993 and the preséfdurth Amended Complaint (“FAC”) § 3-6. Plaintiffs allege t
Wal-Mart violated a number of California laws, including failing to pay plaintiffs minimum wag
provide meal and rest breaks, and to provide accurate wage statements.

Plaintiffs initially filed this case in Alamedaounty Superior Court in October, 2008. Doc
No. 1. Wal-Mart removed the case to thisu@t under the Class Action Fairness Act, 28 U.S
§ 1332(d)(2) in November, 2068ld. Plaintiffs moved for remaneavhich the Court denied. Dock

No. 33. In February, 2009, the case was stayadipg a final decision by the California Supre

Court in Brinker Restaurant Corp. v. Superior Court, Case No. S166350. Docket No. 32. T

California Supreme Court’s decisionBninker Restaurant Corp. v. Superior Court, 53 Cal. 4th 1004
(2012) became final in May, 2012, at which point proaagslin this case resumed. Plaintiffs Cari
Hampton, Robert Rodriguez, Donald C. BryangiiCaldwell, and Jeffrey Hammond were termina

on November 27, 2012. Wal-Mart sought dismissal of plaintiffs’ Third Amended Complaint
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December, 2012, which the Court granted in partderded in part. Docket Nos. 65, 72. Plaintiffs

filed their Fourth Amended Complaint in May, 208Bd Wal-Mart again moved to dismiss. Doc
Nos. 73, 74. In June, 2013, the Court denied Wal-Marggon to dismiss as to plaintiffs’ claims f

meal and rest break violations, unpaid wages, wegement violations, minimum wage violations,

* The Court does not rule on the plaintiffsidgantiary objections or defendant’s opposition
them because this Order does not rely on the evidence at issue. Docket Nos. 145-2; 147.

? This case was initially captioneBonald C. Bryan, Virgil Caldwell, Carroll Hampton, and
Robert Rodriguezv. Wal-Mart Sores, Inc., aDelaware Cor poration dba Wal-Mart Transportation LLC
and Does 1-50, inclusive. Docket No. 1.

* The case caption then becarRichard Brown, Charles Ridgeway, Jaime Famoso, Joshua
Harold, RichardByers, Dan Thatcher, DennisCole, Nine Pagtama, Willie Franklin, TimOpitz, Thomas
Bryson, Farris Day, Karl Merhoff, and Michael Krohn v. Wal-Mart Stores, Inc., a Delaware
Corporation dba Wal-Mart Transportation LLC and Does 1-50, inclusive.
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Unfair Competition Law claims. Docket No. 82. Theurt granted the motion as to plaintiffs’ claif
for punitive damagesld.

In December, 2013, the Court granted the pars@pulation to dismiss the claims of thr
plaintiffs: Richard Brown, Dennis Cole, and ThasrBryson. Docket No. 94. On May 2, 2014, W
Mart filed a motion for partial summary judgment ag@claims of five plaintiffs: Farris Day, Charl
Ridgeway, Tim Opitz, Dan Thatcher, and Jaime Famoso. Docket No. 109. The Court grante
and denied in part Wal-Mart’s motion for summary judgment on June 10, 2014. Docket No. 14
Court now considers plaintiffs’ motion for class cécition and defendant’s motion to exclude. Doqg

Nos. 113; 134.

LEGAL STANDARD

Class actions are governed by Rule 23 of the FERaitas of Civil Procedure. Plaintiffs be
the burden of showing that they have met eacheofdtir requirements of Rule 23(a) and at least
subsection of Rule 23(bBerger v. Home Depot USA, Inc., 741 F.3d 1061, 1067 (9th Cir. 2014) (citi
Zinser v. Accufix ResearchInst., Inc., 253 F.3d 1180, 1186 (9th Cir. 2001)he plaintiff “must actually
prove— not simply plead — that their proposed clasisfas each requirement of Rule 23, including
applicable) the predominance requirement of Rule 23(b)@3tiburton Co. v. Erica P. John Fund,
Inc., --- S.Ct. ---, 2014 WL 2807181 (June 23, 2014) (ci@ogcast Corpv. Behrend, 133 S.Ct. 1426
1431-32 (2013)Wal-Mart Sores, Inc. v. Dukes, 131 S.Ct. 2541, 2551-52 (2011)).

The Court’s “class certification analysis miistrigorous and may entail some overlap with
merits of the plaintiff’s underlying claim.’Amgen Inc. v. Connecticut Retirement Plans and Trust

Funds, 133 S.Ct. 1184, 1194 (2013) (quotiDgkes, 131 S.Ct. at 2551 (internal quotation ma

omitted)). These analytical princgd govern both Rule 23(a) and 23(Bghrend, 133 S.Ct. at 1344.

However, “Rule 23 grants courts no license to engafyjee-ranging merits inquiries at the certificati

stage.” Amgen, 133 S.Ct. at 1194-95. “Merits questions maygdesidered to the extent — but only]
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the extent — that they are relevant to detemnngnvhether Rule 23 prerequisites for class certification

are satisfied.”ld.
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Under Rule 23(a), the class may be certified onlfdifthe class is so numerous that joinde
all members is impracticable, (2) questions of laviaat exist that are common to the class, (3)
claims or defenses of the representative parties aatygiithe claims or defeas of the class, and (4
the representative parties will fairly and addeglyaprotect the interests of the clagee Fed. R. Civ.
P. 23(a). A plaintiff must also &blish that one or more of theoginds for maintaining the suit are m
under Rule 23(b): (1) that there is a risk abstantial prejudice from separate actions; (2)
declaratory or injunctive relief benefitting the clasa agole would be appropriate; or (3) that comn
guestions of law or fact predominate and the<laction is superior to other available method

adjudication. See Fed. R. Civ. P. 23(b).

DISCUSSION
l. Wal-Mart’s Piece-Rate Pay Policies

Plaintiffs argue that Wal-Mart uniformly applies policies, detailed in its driver pay manual
render the issues in this case appropriate for classwaat Plaintiffs allege that Wal-Mart’s piece-ré
pay policies do not provide minimum wages and dgoagtdrivers for certain mandatory activities,
violation of California law.

Wal-Mart pays its drivers based on mileagetivity pay (for duties Wal-Mart deen
compensable), and non-activity pay (for event&/at-Mart dispatch and home offices or unplani
events). Wilson Dep. at 42-44, Ex. 2 at 2, Ex 14. &dintiffs contend that Wal-Mart’s piece-rate p
policies do not pay drivers minimum wage for altloé work they perform, specifically the followir
tasks: pre- and post-trip inspections; rest breakdiniuithe tractors; washinfe tractors; weighing th
tractors; completing mandatory paperwork; wait time; and layover periods. Motion at 4.

Wal-Mart details its payment policies in Driver Reference and Pay Manuals and Driv

Manuals, and several Wal-Mart employees testified about driver payment in their depositions.

Mart does not pay drivers separately for perforngiregtrip and post-trip inspections. Wilson Dep

219-220. The pre and post-trip inspections and papkraverconsidered part of the driver’s trip, g
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are included as part of the driver’s “trip payltl* These tasks are not classified as compens
activities for activity pay. Aurit Dep. Ex. 2 atWB/ilson Dep. Exs. 12,13 at 2, 14 at 1. The 2008 Dr
Reference and Pay Manual states that all prartsipections must be logged as on duty; accordi
drivers are compensated for inspections only asgpdneir trip pay. AuriDep. Ex. 1 at 69. Driver
are not separately paid for maintaining and completing required paperwork. Wilson Dep.
Instead, paperwork is a task that is covered under a driver's mileage pay. Jackson Dep. at 1]

When Wal-Mart’s drivers are given a driving assignment, they also receive a projected es
time of arrival. Aurit Dep. at 60. Drivers are to look at the estimated time only as an estim
adjust it with the knowledge thaty need a ten-minute rest break and/or a meal break under Cal
law. Id. The drivers have full autonomy to make these changes to the estimated dimEse 2008
Driver Reference and Pay Manual states: “Transit timrescheduled deliveries are calculated to al
adequate travel time and meal period/ rest breaksibe to your delivery.’Aurit Dep. at 57-58; Aurit
Ex. 1 at 40. Wal-Mart does not track its driversi-tainute rest breaks, and drivers are not requirg
mark the ten-minute break times taken on their timesheets. Aurit Dep. at 151; Aurit Ex. 7 Ba
26076.

Tasks including fueling, washingnd weighing trucks are notmeately paid. The 2008 Driv4
Reference and Pay Manual states that no pay is ealmadthe driver is required to drop a trailer
fueling and then reconnect. Aubep. Ex. 2 at 14. Additionally, drers should remain in the tract
when fueling at a regional distribution center and may be required to fuel their own tractor when
at a grocery distribution centelrd. at 88. Drivers are responsible for the cleanliness of the tractg
trailer and must wash them once peek, or as often as needéd. at 85. Similarly, the 2008 Drive
Reference and Pay Manual states that no pay is earned when at a weigldsatl.

Drivers are not separately compensated for all time spent waiting. The 2001 Driver Pay
states that the first two hours of wait time after atata store, an hour aftarrival at a vendor an

when waiting at a return center is non-compensable time. Wilson Dep., Ex. 12 at 13. The 200

4w

Q: And my next question is, does Wal-Mart's pay policies and guidelines separatg
truck drivers for performing pretrip inspections? Addies not pay separately. It's part of the trip
Q: Okay, is there anything in the pay manuals aarpnof these daily— or biweekly payroll reports t
show that pretrip inspections are paid? A: Notlois not single out that adtix. Q: Okay, and is i
the same for post trip inspections? A: That’s correct.” Wilson Dep. at 219-220.
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Pay Manual further states thatwairs are not paid for wait time wh routine scheduled maintenar

ce

is performed on equipment, when undergoing a Department of Transportation (DOT) inspectioh, ol

any time spent at a highway weigh scalel. at 14. The 2006 Driver Pay Manual states
unscheduled time begins 45 minutes after the drivarigal at a store arendor. Wilson Ex. 14 at 4
Similarly, the 2008 Driver Reference and Pay Manual states that wait time “applies when wa
minutes at any location (except the home domicile ordds First Load of the Week.” Aurit EX. 2 ¢
30.

Plaintiffs were paid $42.00 for ten-hour layoveripds, and claim they should have been g
at least the minimum wage for each of those ten hours. FAC {1 27, 88; Wilson Dep. Ex. 2 a
2008 Driver Reference and Pay Manual defines layover time: “A layover is earned when t
mandatory DOT break and is not paid in conjunctigth &ny other type of pay. The intent is to g
Drivers for layovers taken in the tractor cab.” rAep. Ex 2 at 13. The 2008 Driver Reference
Pay Manual states that drivers “should always park [the] tractor in a safe, legal and secure Iq
Aurit Dep. Ex. 1 at59. Wal-Mart’'s general trangpion manager testified regarding layover pay:

intent is for them to be in their cab, but it's not mandatory that they do so.” Jackson Dep. at 4

Il. Proposed Classes

Plaintiffs seek to certify a driver class cmtmg of: all persons employed in California
defendant in the position of Private Fleet Drigeany time between October 10, 2004 and the dg
trial. Motion at 11. Plaintiffs also seek to certifie following waiting-time penalty sub-class: all clg

members who have left their employment with defendkt.
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“As a threshold matter, and apart from the expdeuirements of Rule 23(a), the party seeking

class certification must demonstrate that an identifiable and ascertainable classMa&isy. eBay,

Inc., 257 F.R.D. 563, 567 (N.D. Cal. 2009). Defendamstmat challenged the @rtainability of the

proposed class. The Court finds that plaintifiedposed classes are ascertainable; the classe¢

clearly defined as all persons employed by Wal-Me@alifornia, and all class members who have

their employment with Wal-Mart. Further, Wal-Mags produced to plaiffis a list containing contag
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information for all members of the proposed classes. Accordingly, the class definitio

ascertainable, and the proposed class members identifiable.

lll.  Rule 23(a) Requirements

A. Numerosity

In order to certify, the class must be so nwnuerthat joinder of all members individually
“impracticable.” See Fed. R. Civ. P. 23(a)(1). Plaintiffeek to certify a class of over 500 memb
who worked as drivers for Wal-Mart during the@posed class period, and a waiting-time penalty
class of drivers who left their employment with Wal-Marival-Mart does nadispute that plaintiffs
have satisfied the numerosity requirement. Accordingly, the Court finds that the num

requirement is satisfied for both the proposed class and sub-class.

B. Commonality

Rule 23(a)(2) requires that there be “questiorawfor fact common to the class.” Fed. R. {i

P. 23(a)(2). “Commonality requires the plaintiffidemonstrate that the class members have suf
the same injury,” not “merely that they havesalffered a violation of the same provision of lawal-
Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541, 255R011) (quotingalcon, 457 U.S. at 157) (interng
guotation mark omitted). Plaintiffs’ claims “nfudepend on a common contention,” and that com
contention “must be of such a nature that icapable of classwide resolution— which means
determination of its truth or falsity will resolve asue that is central to the validity of each othe]

the claims in one stroke.ld.

(2) Driver Class
Plaintiffs have identified common questioot law and fact concerning minimum wagg
including: whether Wal-Mart’s piece-rate pay plamlates California’s minimum wage laws by failir

to pay drivers minimum wage for all hours workethether Wal-Mart’s drivers are entitled to paym

° Wal-Mart does not dispute that it employedod@0 drivers in California during the propos
class period. Aurit Dep. at 23-24.
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of at least minimum wages for all hours workend avhether Wal-Mart requires drivers to perfo

rm

services during DOT mandated layovers, for which drivers are paid less than California’s minim

wage.
The common questions of law and fact concegmvage statement penalties offered by plain
are whether Wal-Mart is liable to pay penaltiggder California Labor Code section 226(e)

knowingly and intentionally failing to issue wagatsiments in compliance with § 226(a); and whe

drivers suffered an injury as a result of Waliweknowing and intentioridailure to issue wag¢

statements that comply with § 226(a).

Plaintiffs identify the following common quisn of law and fact concerning liquidated

iffs
for

her

damages: whether Wal-Mart believed in good faithitsdailure to pay drivers at least minimum wgge

for all hours worked was not a violation of any labor code provision relating to minimum wags.

And finally, plaintiffs identified the common gsion of law and factoncerning Labor Cod
§ 1197.1 penalties: whether Wal-Mart is liable for papbof civil penalties, restitution, and liquidat

damages.

D
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Wal-Mart argues that plaintiffgjuestions are not capabledésswide resolution because the

guestion of whether drivers were paid for variosksaequires individualizadquires. Opp. at 9. |

support of its position, Wal-Mart argues that the pedievritten in its manuals are merely “guidelings

and that plaintiffs’ inquiries require a deiby-driver and task-by-task analydid. According to Wal-

Mart, the viability of plaintiffs’ claims depends nat Wal-Mart’s policies, but rather on each drivgr's

own personal experiences and the discretionary decisions made by various méhagetd. Wal-

Mart cites the deposition testimony of Ann Wilsonpinich she states that the pay manuals differ f

'I

[0m

policies, and “are more of guidance for how we pay.” Wilson Dep. at 33. Wilson further testifigd tt

general transportation managers have “leadership discretion to deviate from guidance if the

warrants.” Wilson Dep. at 100; 34According to Wal-Mart, plaintfs’ claims rely not upon a polic

Situé

y

but rather upon individual circumstances and disznatly decisions made by various managers. Qpp.

at11-12.

Wal-Mart also cites the deposition testimony of Jerry Jackson, one of three general transporte

managers (GTMs), in which he stated that the manuals “are guidelines. They’re not, in m

y mi
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policy.” Jackson Dep. at 23. When asked about the issue of compensation for waiting time,
provided an illustrative example. He stated thefh example would be a driver who was waiting

a vendor for an extended period of time. The drnvauld call and ask if herould get any activity pay

Jac

at

for an excessive wait time.” Jackson Dep. at 31. Jackson testified that depending on the sifuati

driver would be compensated for “unscheduled dagtpay” for wait time: “If he’s waiting at a vendo
| believe it's after 45 minutes.Td. at 32. Jackson then testified thia driver would not be paid fq
the first 45 minutes of wait time because that “wdaddoart of his arrivpay, and/or hook pay, or pg
of his mileage. | mean, it’s all part of that trigl. The Court notes that the particular example
Jackson described in his testimony adheresa@dly policies detailed in the 2006 and 2008 man
which state that a driver is not paid for the first 45 minutes of wait time.

Jackson further testified that there is “just aoteed” to refer to the pay manual in the ordin
course of his work, and that he would looktla¢ pay manual “[o]nly if someone’s challengi
something.” Jackson Dep. at 55. When asked évs had to look at the pay manual to detern|
whether or not an inspection is somehow paiddower through some sort of mileage or activity p
he answered no, because it is “pretty much included in his pay alrdaiy.”

The Court finds that plaintiffs have nthe commonality requirement for the proposed ¢

of drivers. While Wal-Mart argues that thereagying circumstances in which individual drivers
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be granted pay at the discretion of general prartation managers, this does not negate plaintjffs’

assertion that there is a general default policy, defined in the driver reference and pay manual
paying drivers for certain tasks.akttiffs have alleged a specific ggtpractices for not paying drive
for certain tasks that are applicable to all drivers in the proposed class. That certain drivers n
been paid, after requesting discretionary payment from their manager, does not refute the
guestions of whether Wal-Mart’s piece-rate pay plan violates California’s minimum wage
whether Wal-Mart's drivers are entitled to payment of at least minimum wages for all hours W

and whether drivers are entitled to damages for these claims. These are the types of question




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

be answered on a class-wide basis. AccordinglyCthet concludes that plaintiffs have satisfied

commonality requirement for the driver cléss.

(2) Waiting-time Penalty Sub-Class

the

Plaintiffs have also identified a common question of law and fact concerning waiting-tirr

penalties: whether Wal-Mart violated Labor Code 8§ 203 by wilfully failing to pay all wages dy
owing to each driver whose employment endexhgittime during the class period. Defendant doeg
dispute the commonality of plaintiffs’ proposed sub-class. Plaintiffs’ question can be resolvg
class-wide basis, and so the Court finds thahpfahas satisfied the commonality requirement for

waiting-time penalty sub-class.

C. Typicality
Rule 23(a)(3) requires the named plaintiffs to shioat their claims are typical of those of t

class. To satisfy this requirement, the named ptesmust be members dfe class and must "possé

the same interest and suffer the sam@y as the class memberd=alcon, 457 U.S. at 156 (quotatit
im

marks and citation omitted). The typicality requiremi&s satisfied when each class member's cl
arises from the same course of events, and@ask member makes similar legal arguments to p
the defendant's liability.'Rodriguez v. Hayes, 591 F.3d 1105, 1124 (9th Cir. 2010) (citation omittg

Rule 23(a)(3) is "permissive" and only requires ttieg named plaintiffs’ claims be "reasona

co-extensive with those of absent class membdsatilonv. Chrysler Corp., 150 F.3d 1011, 1020 (9th

Cir. 1998).

* Defendant contends that plaintiffs did not allege either a violation of California Labor

e ar
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section 1197.1, or a claim for unpaid rest breaks in the operative complaint and therefore have

proved commonality for these clain®pp. at 13. Upon review, the Cofinds that plaintiffs’s Fourth
Amended Complaint alleged that Wal-Mart failegh&y its drivers the California minimum wage, FA
19 86-92, and sought statutory damages and penaltalable under each cause of action allegsg
the complaint. FAC at 26. The Court finds pldistsufficiently pled relief for Wal-Mart’s purporte
violations of California’s minimum wge law. Defendant previously radits argument as to plaintiff]
rest break claims in its motion for partial summjaiggment. Docket NdL09. The Court has alrea
concluded that plaintiffs stated these claims irrthéegation that defendant failed to pay plaintiffs
rest breaks and failed to pay minimum wages for each hour plaintiffs worked. FAC | 57-59
Defendant’s arguments fail.
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Plaintiffs present a theory that involves Wért's common practice or policy denying all clg

SS

members minimum wage for all hours worked; acaeuglyi, the named plaintiffs were subject to Ee

policies challenged in the lawsuit, and suffered tmeesejury as a result of the policies. Defend
has not challenged the typicality of the named plaintiffs. The Court finds that plaintiffs have i

typicality requirement.

D. Adequacy

Rule 23(a)(4)permits the certification ad class action only if “theepresentative parties wi
fairly and adequately protect the interests of tlasl Representation is adequate if: (1) the ¢
representative and counsel do not have any conflictgerest with other class members; and (2)
representative plaintiff and counsel will prosedine action vigorously on behalf of the clasike
Saton, 327 F.3d at 954.

Defendants do not raise any challenges to the adgmqf the representative plaintiffs to sel
as class representatives. There does not appkaraoy evidence of conflicts of interest among
class representatives, their attorneys, or the pespotasses. And the sworn statements of
representative plaintiffs and their counsel indicatettieat are capable and ready to represent the ¢
Jones Decl.; Kopfman Decl. § 14; Byers D§§118-20; Day Decl. 11 18-2Bamoso Decl. 11 18-2(
Opitz Decl. 11 18-20; Ridgeway Defff 18-20; Thatcher Decl. {1 28- Accordingly, the Court find

that plaintiffs have met the requirements for adequacy under Rule 23(a)(4).

IV.  Rule 23(b)

Along with the requirements of Rule 23(a), a pldimiust also establish that one or more of
grounds for maintaining the suit are met under Rulb)23{ere, plaintiffs seek certification under R{
23(b)(3), which provides that a case may be certified as a class action if “the questions of la\
common to class members predominate over anyiquesffecting only individual members, and tk
a class action is superior to other availablehoés for fairly and efficiently adjudicating th

controversy.” Fed. R. Civ. P. 23(b)(3).
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A. Predominance
The predominance requirement of Rule 23(b) “is far more demanding” than the comm

requirement of Rule 23(aAmchemProds., Inc. v. Windsor, 521 U.S. 591, 623-24 (1997). Thisinqu

onal

=

y

“tests whether proposed classes are sufficiemthesive to warrant adjudication by representation.”

Id. at 623. The predominance analysis “focusab®@nrelationship between the common and individual

issues in the case and tests whether proposedskgssufficiently cohesive to warrant adjudicatjon

by representation.”"Wang v. Chinese Daily News, Inc., 737 F.3d 538, 545 (9th Cir. 2013) (quoti

>

g

Hanlon, 150 F.3d at 1022) (internal gatbn mark omitted). The Rule requires “that comnpon

guestions predominate over any questions affecting only individual [class] memberArtigen, 133

S.Ct. at 1196quoting Fed. R. Civ. P. 23(b)(3)) (emphasis in original)

(1) Driver Class

Wal-Mart first argues that plaintiffs have not offered a way to determine which d

river

performed which tasks or the amount of time spenthose tasks in California, so they cannot meet the

predominance requirement. Opp. at 14. Defendant’s argument is unpersuasive. The Califc

Supreme Court has explained that the state’s “tealtooundaries are relevant to determining whe

IWC wage orders apply.Tidewater Marine Western, Inc. v. Bradshaw, 14 Cal. 4th 557, 578 (1996).

“If an employee resides in California, receives pa@atifornia, and works exclusively, or principall

her

Y

in California, then that employee is a ‘wage earner of California’ and presumptively enjolys t

protection of IWC regulations.”ld. Here, plaintiffs are residents of California and worked oyt of

distribution centers located in Californi@ee e.g. Famoso Decl. {1 3, 5; Day Decl. 11 3, 5; Opitz D

ecl.

11 3, 5. The Court finds that plaintiffs presumptively enjoy the protections of IWC regulatior]s, a

defendant’s argument presents no bar to the predominance requirement.
Next, Wal-Mart argues that plaintiffs’ minimwwage claims require an hour-by-hour, driver-
driver, task-by-task analysis of how each fiffispent his workday, and these individual questi

would overwhelm any common questions. Opp. at 15. Wal-Mart contends that it is impos

DY -
DNS

Bible

determine on a classwide basis which drivergremed which tasks, the amount of time it took to

perform those tasks, and whether as a result any driver was compensated below minimuid. wage
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Plaintiffs maintain that Wal-Mart’s policies aagplied to all of its California drivers. And

plaintiffs have provided evidence of thesdi@es in the 2001, 2006, and 2008 Driver Reference
Pay Manuals as well as the deposition testimony of Aurit and Wilson. However, Wal-Mart argd
the Driver Pay Manuals are not policies, but angpdy guidelines for GTMs tatilize. If GTMs, at
their discretion, granted drivers additional paymésr requested tasks, this should be rea
discernable from Wal-Mart’'s payment records.e Bupreme Court has explained that when engg

in a class certification analysis under Rule 23(bg8purt must be “rigorous” and its examination n

“entail some overlap with the merits of the plaintiff's underlying clairariigen, 133 S.Ct. at 1194;

Dukes, 131 S.Ct. at 2551. But Rule 23 “grants counts license to engage in free-ranging me
inquiries at the certification stage Amgen, 133 S.Ct. at 1194. The issue of whether GTMs
actually granted additional payment at their disoreis a factual question that should be address
trial or summary judgment.

Quezada v. Con-Way Freight, Inc., No. 09-3670, 2012 WL 4901423 (N.D. Cal. Oct. 15, 20
a case upon which plaintiffs rely, agdsed arguments nearly identical to those presented here.
the court determined on summary judgment, prickass certification, that defendant’s undisputed
scheme did not separately compensate itsedgivor the time spent conducting pre- and post
inspections. Quezada, 2012 WL 4901423, at4. The court also determined that defendant’s
scheme violated California lawd. In addressing the predominance requirement, the court rea
that defendant’s argument that some drivers wadffpasome of their inspection time could not def

class certification because this “is an issuat thoes to damages, not class certificationd.

Additionally, the court rejected defendant’s arguntleat it would be difficult to determine, on a clag

wide basis, plaintiff's claim for compertgan for time spent on mandatory paperwdidk.at *5. There,

the court reasoned that to the extent the amouirhefit takes each driver to complete the paperw

and

les t

dily
ging
nay
rits
bver

bd a

[2),
The
pay
trip
pay
SON!

pat

ork

is relatively uniform, it is appropriate to adjudicabe claim on a class-wide basis. But if it later

becomes evident that there are more than minor variations in class-members’ respective time cg
paperwork, defendant may move to decertify the cl&gs.

Similarly, the courtitMendezv. R&L Carriers, Inc., No. 11-2478, 2012 WL 5868973 (N.D. C

mpl

Nov. 19, 2012) reasoned that where defendants’ dinkepay formula applied to all of defendants’
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drivers in California, plaintiffs’ wage-and-hour claims “inherently raise many legal and factual qug
common to all putative class membersMendez, at *16. In its analysis of the predominari
requirement, the court found that defendants’ pay formuiash affected all drivers in the state, rais
common questions including whether the formula adequately compensates drivers for non-drivi

Id. These common questions included whether tigdgrenula misrepresents drivers’ working hou

bstio
ce

ed

ng ti

S,

whether the formula adequately compensatesdyivor non-driving time. The court also nofed

defendants’ legal questions, such as whethdéfo@@a law recognizes the lawfulness of piece-r
compensation for drivers, were relevant to all putative class memlzersTaking these questior
together, the court found that “the various commuoestions that Defendants’ pay policies raise
likely predominate over individual questiondd. at *17.

These cases are instructive here, where Wal-Mart's pay formula raises common q(\

ate
S

ill

est|

including: whether the piece-rate pay formula adequately compensates drivers for tasks that ar

included in trip-pay or unscheduled time; whethet-Wart's piece-rate pay plan violates California
minimum wage laws; whether drivers remained under Wal-Mart’s control during layovers, rest
and wait-times; and whether Wal-Mart’s drivers are entitled to payment of at least minimum wg
all hours worked. These are common questiongtiegiominate over individual questions of whet
certain drivers received additional discretionary pay after requesting such payment for certain
whether some drivers completed tasks like papek during wait-time or attended to personal ph
calls during layovers. Further, the evidence pltstiave provided regarding Wal-Mart’s driver p
policy, as detailed in the 2001, 2006, and 2008 Driver Reference and Pay Manuals and as des

Wal-Mart witnesses Wilson and Aurit, show that there was a pay policy in place that applie

'S
brec
ges
her
fask
bne
Ay
crib

1 to

California drivers. As the court Mendez noted, “proof of a defendant’s uniform pay policy [] is offen

sufficient to satisfy the predominance prered@isn cases where a plaintiff-employee alle
underpayment.” Accordingly, the Court finds that plaintiffs have satisfied the predomi
requirement for their minimum wage claims. Buit, l&iter becomes clear that there are major variat
in the time class-members spent completing tasks like paperwork or fueling, defendant may

decertify the class.
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As to plaintiffs’ wage statement claims, Wal-Margues that plaintiffs merely assert that th
pay stubs omitted certain information, but they nslstw how they will estdish injury to the class
with common proof. Opp. at 24The injury requirement in section 226, subdivision (e), cannd
satisfied simply because one of the nine itemizgdirements in section 226, subdivision (a) is mis
from a wage statement.Price v. Sarbucks Corp., 192 Cal. App. 4th 1136, 1142-43 (2011). *
employing the term ‘suffering injury,” the stagutequires that an employee may not recover

violations of section 226, subdivision (a) unless he or she demonsnatgsiry arising from the

eir
b

t be

5ing

for

missing information.” Id. at 1142-43 (emphasis in original). The Court granted partial summar

judgment to defendants as to the wage statemanmsbf Day and Ridgeway, because neither plai
stated in his declaration or deposition testimoma lie engaged in any thematical calculation, ng
that they were required to “engage in discovery and mathematical computations to reconstn
records to determine if they were correctly paitt” at 1143. The Court DENIES plaintiffs’ motig
for class certification for the claims for inaccurateg@atatements because plaintiffs have not sh
that putative class members shared a commomyirga a result of the missing wage statem
information that could be adjudicated on a classevasis nor that there are common legal ques

that predominates over the individualized estor plaintiffs’ wage statement clairhs.

(2) Waiting-Time Sub-Class

ntiff
r
uct
n

own

ent

$tior

Wal-Mart challenges whether plaintiffs have established predominance for their waiting-tir

claims under California Labor Code section 203, argumndividual issues predominate. Opp. at
Wal-Mart argues that plaintiffs have not prowddevidence that any of the putative class mem
complied with the requirements of California Lawde 8 203. Under California Labor Code sect
208, “[e]very employee who is discharged shall e pathe place of discharge, and every emplg

who quits shall be paid at the office or ageatthe employer in the county where the employee

’ Plaintiffs suggest that section 226(e)(2)(B), an amendment to the labor code that
effective January 1, 2013, creates a presumptianuwily where required information is omitted fro

25.
bers

ion

yee

has

bec:
m

wage statements. Docket No. 151 at 3-4. Acogrdo plaintiffs, this presumption resolves the

predominance questiohd. at 4. As previously explainedtine Order granting in part and denying
part defendant’s motion for partial summary judgmBiocket No. 143, the Court’s analysis relies uj
the text of the statute effective from July 21, 2005 to December 31, 2011.
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been performing labor.” Specifically, Wal-Mart pano plaintiff Day, who testified in his depositipn

that he did not pick up his final check besaine had automatic deposit for his paychédRsy Dep.

at 64. Wal-Mart argues that plaintiffs’ failure affer a way of proving that class members complied

with these requirements means their waiting penalty claims cannot be certified.

At the motion hearing, and in theaply, plaintiffs clarified that their claim is not that Wal-Mart

failed to tender final paychecks to terminated employees at the time of termination. Reply

at

Rather, plaintiffs’ theory is that when final checkere tendered, they failed to include all wages|that

were then lawfully dueld. Plaintiffs maintain that the commqauoestion is whether Wal-Mart violated

section 203 by wilfully tendering paychecks that failed to pay at least minimum wage for allf hot

worked by its drivers. According to plaintiffs, \Mslart’s policy of failing to pay drivers at least

minimum wage for all hours worked constitutes a violation of section 203. Motion at 17-18.
In Armenta v. Osmose, Inc., 135 Cal. App. 4th 314 (2005),ahCalifornia Court of Appeal

considered the lower court’s award of waiting time penalties under section 203. There, ey

ide

presented at trial showed that the employer was aware employees were not compensate

“nonproductive time” during which employees engaged in tasks including: travel time in compa

vehicles, loading equipment and supplies into company vehicles, completing paperwork, :

maintaining company vehicleg\rmenta, 135 Cal. App. 4th at 317. The court found that supervis

ors

created an environment in which employees were strongly discouraged from recording time gper

“nonproductive tasks” and that employees testified that supervisors were told that they could

no

compensated for “nonproductive timed. at 325. The court reasoned that the employer’s failufe tc

pay its employees for “nonproductive time” was ini@mal and willful, and thus supporting an award

of waiting-time penaltiesld. at 326. As to the calculation of the waiting-time penalties, the ¢our

concluded that where the employees’ claim was for a violation of California’s minimum WagE
penalties under section 203 had to be assessed by arriving at a daily wage using the minim

claimed by each respondend.

la

m \

® The Court granted summary judgment to defabhda to Day’s section 203 claims, becalise

plaintiffs did not respond to Wal-Mart’'s argumenttafay’s claim, and thus conceded by silenc

16
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Similarly, inGonzalezv. Downtown LA Motors, LP, 215 Cal. App. 4th 36 (2013), the Californ
Court of Appeal reviewed an award of wagitime penalties under section 203. The employg
Gonzalez utilized a piece-rate pay system that incorporated the types of repair tasks em
completed and the number of hours employees spenivatk site (regardless of whether they w|
engaged in a repair taskjsonzalez, 215 Cal. App. 4th at 41. The employer’s stated policy w4
supplement its employees’ pay when compensation fell below minimum wage, but the court fo
there was evidence the employer did not always provide this compengdtian54-55. In assessir]

the trial court’'s grant of waiting-time penalties under section 203, the court found that the

a
Br in
ploy
ere
1S 1C
ind

g

rev

evidence in the record that the employer did notgs cover shortfalls between the piece-rate wages

paid to its employees and the minimum wabge.at 55. The court reasoned that this was substa
evidence to support “an implied finding of willfulness” by the employer and upheld the trial ¢
grant of waiting-time penaltiedd. at 55.

Plaintiffs offer a theory akin to those presente@rimenta andGonzal ez, they suggest that Wa
Mart instituted a payment system that ensured iNeidr were not paid the minimum wage. Under
framing of the waiting-time issue, the Court finds that common questions predomina
individualized inquiries into each dav's underpayment are not requiregbe In re Wal-Mart Sores,
Inc. Wage and Hour Litigation, No. 06-2069, 2008 WL 413749, at *11 (N.D. Cal. Feb. 13, 2(

(reasoning that under the plaintiffs’ theory that defendant engaged “in a systemic, corpora

Intia

ourt

his

€ 0

D08)

te-le

scheme to intentionally underpay its employees, hdicappear to require individual inquiries into fhe

circumstances surrounding each employee’s finalfpag subclass of employees who were not

all wages they earned while employed by defendant).

B. Superiority

“Rule 23(b) also requires that class resolutiorstte ‘superior to other available methods
the fair and efficient adjudation of the controversy.Hanlon, 150 F.3d at 1023 (quoting Fed. R. G
P. 23(b)(3)). The Court must determine “whether the objectives of the particular class action pr
will be achieved in the particular caseld. (citation omitted). The four factors for the Courf

examination are: (1) the interest of each ctassber in individually controlling the prosecution

17
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defense of separate actions; (2) the extentretdre of any litigation concerning the controve

already commenced by or against the class; (3ji¢lse@ability of concentrating the litigation of the

claims in the particular forum; and (4) the difficuftiékely to be encountered in the management
class actionZinser, 253 F.3d at 1190-92.

Wal-Mart argues that the putative class memhbave sufficient monetary incentive to purs
their own claims. Opp. at 27. Plaintiffs do notp@sd to this argument. Plaintiffs’ Rule 26(a)
disclosures provided estimates of the damages sought. Docket Nos. 110-6, 110-7, 110-8.
estimates damages over $50,000, Ridgeway aiitd €gtimate damages over $100,000, and Dayj
Famoso estimate damages over $200,0@0. The Supreme Court has noted that “the text of
23(b)(3) does not exclude from certification casesghich individual damages run high,” although “4
vindication of the rights of groups of people whdividually would be without effective strength
bring their opponents into court at all,” are the potential plaintiffs the Advisory Committee had i
in effectuating the ruleAmchem, 521 U.S. at 617. While plaintiffs here estimate damages that ms
be small individual sums, the Court does not find #&iar to certification as some plaintiffs may
unable to litigate as individuals “because of thepdrity between their litigation costs and what t
hope to recover.’Judicial Joint Exec. Bd. of Culinary/Bartender Trust Fund v. Las Vegas Sands, Inc.,
244 F.3d 1152, 1164 (9th Cir. 2008 also Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 80

(1985) (“Class actions may also permit the plésto pool claims which would be uneconomical

Sy

of a

ue
1)
Tha
anc
Rule
he
to

N Mil
Ay N
be
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D

to

litigate individually.”). Further, the amount of pl&iifs’ estimated damages does not negate the judicial

economy of consolidating hundreds of individual actions into a class action lawsuit.

Wal-Mart next asserts that any concerns regarding retaliation against plaintiffs are irr
because all named plaintiffs are former employé®sp. at 27. Plaintiffs also fail to respond to t
argument. However, the proposed driver claskides present employees of Wal-Mart who may
reluctant to file an individual lawsuit agait their employer for fear of retaliatioBee Perez v. Safety-
Kleen Systems, Inc., 253 F.R.D. 508, 520 (N.D. Cal. 2008).

Finally, Wal-Mart argues that plaintiffs hamet shown how this putative class action coulg

manageable, as each class member would have to litigate numerous and separate issues to e

blev
his

be

be

Stak

or her right to recover individually. Opp. @87. The Court has found that common questjons
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predominate over individual question as to pléfisitminimum wage claims. Defendant’s argume
pertain to the calculation of each individual's dages and thus do not prevent certification on
common questions concerning Wal-Mart’s liability.

Plaintiffs have submitted the declaration afli&m Roberts and Sean @sworth to demonstrat
the manageability of their case. Docket No. 138, 30; Docket No. 144 at 2. Wal-Mart moves|
exclude the declaration, first arguing that plafstifailed to disclose Roberts and Chasworth
witnesses under Rule 26(apocket No. 134 at 2-3. Rule 26(a)(2) addresses disclosure of ¢
witnesses that parties intend to use at trial. Re@iv. P. 26(a)(2). However, Rule 26(a)(2) does
require advance disclosure of expert witness reportsse in class certification briefing. The Co
agrees with plaintiffs’ contention that no date hasbgen set for disclosuté expert witnesses, arj
thus Wal-Mart’s position as to the timeliness of the Rule 26 disclosures i false.

Next, Wal-Mart argues that tlteclaration should be excluded Daubert grounds, assertin
that expert testimony offered in support of classfezation must satisfy the admissibility requireme

of the Federal Rules of Evidencdocket No. 134 at 3. According to Wal-Mart, the declara

testimony is based on speculation and must be exclutied.Plaintiffs counter that defendant|i

attempting to obtain an early court determinatiorthaf permissibility of aticipated future exper
testimony and further argue that this is not the point at whizéubert inquiry can be made. Dock
No. 144 at 3.

Throughout its motion, Wal-Mart designates the @extlon of Roberts and Chasworth as exj
testimony. The declaration states that Roberts and Chasworth were “asked by plaintiffs’ co
design an appropriate methodology for the collectiontafa@iad analysis of this data.” Docket No. 1
30 T 11. The declaration states that Robarts @hasworth were asked to compute damages
unpaid time spent while refueling, on hooks and similar events, layovers, waiting, unschedul
rest breaks, inspections, truck washing, and weigh tirde§y 14. From Wal-Mart’'s pay record
Roberts and Chasworth will be able to extractiimnber of miles driven, the number of times a t
was performed, the number of layovers, waiting, and unscheduledltinf®15. Using spreadshe

software or custom programming language, aalyesis could determine the frequency of unp

° Wal-Mart offers no response to this argument in its reply brief.
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activities. Id. The declaration notes that some infatiotanecessary to compute damages may n¢
documented by Wal-Mart, and that a surveyclta#ss members could provide common evide

regarding the time required to perform the undocumented tadk$.18.

bt be

nce

The cases Wal-Mart cites in support of its position did not consider expert testimgny f

manageability under Rule 23(I8eeDukes, 131 S.Ct. 2541, 2554 (2011) (catesing expert testimon
as to a “general policy of discriminationBilisv. Costco Wholesale Corp., 657 F.3d 970, 982 (9th Ci
2011) (addressing expert testimony offered athéoissue of commonality under Rule 23(&))re

AutoZonelnc., Wage and Hour Employment PracticesLitigation, 289 F.R.D. 526, 544 (N.D. Cal. 201

(assessing an expert witness’ discussion of a study of employees about various allegatio

.

7

P)

NS ir

litigation). Here, plaintiffs do not offer the dachtion of Roberts and Chasworth to demonstrate

commonality or a common policy; in such circumstancBsubert analysis is appropriate. The Co
finds that it is premature to assess whether Relaad Chasworth qualify agperts and whether thg
testimony is sufficiently fact based to be reliableg] therefore DENIES Wal-Mart’s motion to exclug

In a related argument, Wal-Mart contends that plaintiffs’ damages areapable of
measurement on a classwide basis, and individual damages issues will overwhelm questions
to the classes. Opp. at 26. Plaintiffs artheg damage calculations can be accomplished thr
competent survey and representative evidence yRep#t. The Ninth Cirduhas explained, “damagé
determinations are individual in nearly all wage-and-hour class actions,” and “the pressq

individualized damages cannot, by itself, defelass certification under Rule 23(b)(3)levya v.

irt
ir

le.

con
bugl
S

PNCE

Medline Industries Inc., 716 F.3d 510, 513-14 (9th Cir. 2013). Wal-Mart argues that it will be

impossible to calculate damages on a class-wides dagi the declaration of Roberts and Chaswa
submitted by plaintiffs, explains a method for caltnadamages. Docketd\N133, Ex. 30. The Cou
finds that any potential manageability issues agi$iom the calculation of each individual’s dama
do not defeat class certification.

Lastly, Wal-Mart asserts that plaintiffs have not met their burden to present to the (

rth,
't

hes

Cour

workable trial plan. Opp. at 28. However, tases upon which Wal-Matrt relies denied certification

where plaintiffs failed to present manageable trial plans to address conflicts in state laws “adg

deal with individualized issues and variances in state |&eseZinser, 253 F.3d 1180, 1191. As thiis
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Court has previously explained, “[w]here significarifatiences in applicable law will arise, plaintiffs

should propose ‘a suitable and realist@rpfor trial of the class claims.'n re Conseco Life Ins. Co.
Lifetrend Ins. Sales and Mktg. Litig., 270 F.R.D. 521, 529 (N.D. Cal. 2010) (quot#igser, 253 F.3d
at 1189). Here, the proposed classes involved onlyddailf claims, so plaintiffs need not preser
trial plan. See Balasanyan v. Nordstrom, Inc., 294 F.R.D. 550, 572-73 (S.D. Cal. 2013).
Accordingly, the Court finds that plaintiffs have met the requirements under Rule 23(b

to the driver class and waiting-time class minimum wage claims.

CONCLUSION

For the foregoing reasons, the Court GRANTS certification of the driver and waiting
penalty classes as to the minimum wage claimsPIENIES certification aso the wage stateme
claims. The Court also DENIES defendant’s miotio exclude. This order disposes of Dog

Numbers 109 and 134.

IT 1S SO ORDERED.

Dated: September 10, 2014 %Mh\? ,

SUSAN ILLSTON
UNITED STATES DISTRICT JUDGE
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