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THE CLERK: Calling Civil Case Number 09-002,
Andrea Resnick, et al., versus Walmart.com, et al
related cases.

THE COURT: Allright. So I don't need you all to
dentify yourselves yet. Let me just go through
want to see who's here on which case.

I'm afraid, given the number, that there has been
some presumption that there is -- that all the ca
consolidated; but | did receive a case-management
listing all 39 cases that have been filed in the
District or removed to the Northern District of C
And there is a service list on the case-managemen
which lists a lot more attorneys than there appea
So we'll go through it, and I'll find out who's h
case.

| have some preliminary matters to discuss. |
appreciate you all spending the time to prepare a
case-management statement using the Northern Dist
however, today is not the day that we're going to
and come up with a case-management plan for the e
litigation. There are some preliminary matters t
about.

| wanted to take this opportunity to give you all
some idea about what | expect in terms of the ove

litigation, and to give you some guidance as you

., and all

the list. |

ses have been
statement
Northern
alifornia.

t statement

r to be here.

ere on which

rict exemplar,;
go through
ntirety of the

hat we'll talk

rall

continue your
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meet-and-confer efforts in preparation of the sec
prder. We'll issue one today, but only as to som
matters.
Now, starting first with the whole question of wh
cases are involved, you all are aware that the MD
entered an order consolidating and/or transferrin
It is anticipated that that will occur sometime i
future. However, as it currently stands today, t
11 cases that were presented to the panel that ar
And that -- they are -- well, 11 from the Norther
and one in the Western District of Washington. S
only a dozen cases. As | understand from your pa
are, in addition to the 39 cases filed here, 19 -
cases filed in other states which may be transfer
tag-alongs.
Now, | would like to avoid problems that I've had
my other MDL with -- and | recognize any number o
that proceeding as well. And so I'm sure you're
of these problems; but the -- the relationship be
cases filed here, cases filed elsewhere, and case
the MDL can complicate the docketing system for o
| want to start off with everyone understanding w
expected of you in terms of filing requirements.
Until the MDL is formalized, all of these cases a

individual cases, which means anything that's fil

ond pretrial

e preliminary

at
L has not yet
g any cases.
n the near
here are only
e on the list.
n District,
o there are
pers, there
-18 or 19

red as

f you from
aware of some
tween related
s related to

ur court. So

hat is

re

ed in one case

Lydia Zinn, CSR, RPR,
Official Reporter - U.S. District Court
(415) 531-6587




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Case4:09-cv-00244-PJH Document24 Filed04/20/09 Page6 of 44 g

only applies to that one case. So if you want to
something that pertains to all 39, you have to fi

the dockets.

After the MDL is formalized, then you only have t

file the -- let's see. | have specific rules. Y
to file in the MDL, unless it's a document that p

ndividual case only, or if it's a terminating do

If it's a terminating document, that always needs

go under the case number of the original member c
addition to the MDL,; but we're still only talking

cases.

With regard to the cases that are not members of

MDL, if you want this matter treated in some kind
consolidated fashion -- and, as | understand it,
agreed to the consolidation of the cases -- there
some formal act taken to make it part of the MDL.
case is simply not enough.

I've already related all of the Northern District
cases to the lead case -- the Resnick case -- but
going to have to ask the MDL to make the other ca
members of the MDL, in order to have consolidated

If you don't do that, then anything filed will ap
to only the 12 cases that the Panel has directly

and sent to me, and the other remaining 28 cases

own. Okay? Everybody clear with that?

file

le in each of

ou only have
ertains to an
cument.

to
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| assume that this can be done. You all are

experienced in this regard. I'm sure you know ho w to make
application with the MDL to do what you need to d otogetit

all under the same umbrella; but | just want you to start out
being mindful of what you're filing, so that we d on't have the
difficulties that I've experienced before in havi ng to go
through and clean up the docket. We don't have t he time to
baby-sit the docket. And I'd simply like you all to take that
responsibility to make sure that you're filing co rrectly. This
is more a problem for the plaintiffs' counsel tha nitis for

defense counsel.

So let's -- | think I'd like to find out from you all
what your plan is in terms of consolidating beyon d the 12
cases. Obviously, there's been some discussion, because you
all are -- have filed this statement on behalf of 39 different
firms, so obviously, you're further along than | am on this.
So I'd like some of you to tell me what you've do ne or what you

anticipate doing.
MR. G SAVERI : Your Honor, good afternoon. Pleasure
to meet the Court again.

Although there are many cases -- individual cases -

that have been filed, all the attorneys for all o f the
individuals -- individual cases that have been fi led have
selected Mr. Abrams to speak on behalf of all of them, with the
exception of a few cases that were filed down in Santa Clara
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County, and they were moved to the other court. There's a
motion pending to send them back. Mr. Audet, who is here, will
be speaking for those few cases; but with referen ce to all the
pther cases, all of the attorneys are in agreemen t -- at least,
for the presentation of this conference today -- that

Mr. Abrams would be speaking for all of them. An d he has the
authority to speak on behalf of all the plaintiff s' cases.

THE COURT: Okay.
MR G SAVER : So he would be making the statement.
THE COURT: On behalf of the 35; not on state cases?

MR. G SAVERI : Right. And | may say that my good

friend, Mr. Jacobson, who we all know from the DR AM case, is
representing Netflix. And it's nice to see Mr. J acobson again.
We started three or four years ago together. And now here we
are again. | don't know if it's good or bad, you r Honor.

This is Neal Manne, from the Susman office -- an old
friend of mine who's going to represent Wal-Mart. He's a
superb lawyer and a good friend. And we should h ave no trouble
with him, or Mr. Jacobson. So | will take care o f both of

them. So that's --

THE COURT: Thank you for the introductions,
Mr. Saveri. All right?

MR. G SAVERI: Allright.

THE COURT: Let's hear from Mr. Abrams, though.

So you've had discussions with counsel representi ng
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all of the various different cases that have been filed?

MR ABRAMS: Yes, your Honor. And | -- and we've had

discussions with all of those counsel, along with defense
counsel. And | do have authority to speak on beh alf of the 12
cases you said, as well as all those that we file d on behalf of

this joint statement.

We ask that, in an effort to make it easier --

frankly, | did not appreciate -- | appreciated it , but not as
fully as you said it -- what you just said. We w ill get all of
those coodrdinated. That's in our interests. It sinthe
defendants' interests. It's in the Court's inter ests, and it
will be done.

THE COURT: | mean, because the alternative is, if

they're not -- if they simply remain as related t o the MDL, I'm
going to go forward with the MDL, as I'm required to do; but
the others are going to be stayed. I'm sure you don't want
that. So if you want all of them to be active at the same

time, we need them under the same umbrella.

MR ABRAMS: Yeah. We will do that.

THE COURT: Okay.

MR ABRANS: Okay.

THE COURT: Okay. So there are some other things
that we need to talk about.

MR, JACOBSON: Your Honor, just a couple of

housekeeping matters, just so that you have every thing
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straight.

THE COURT: Mm-hm.

MR JACOBSON: There are a bunch of federal cases.
They are all essentially identical. | believe ta g-along
notices have been filed with respect to all of th em. So at

some point, they should all be here.

THE COURT: Those are the ones in Exhibit C to your

Statement?

MR JACOBSON: Yes. Yes, your Honor.

There should have been -- and if there are not, w e'll
make sure there promptly are -- tag-along notices filed with

respect to those cases. The --
THE COURT: There are 18 federal cases, and one state
court case. So are you referring to just the fed eral cases?

MR JACOBSON: That's what I'm trying to clarify.

So there are four California state cases that wer e
removed here that are subject to a motion for rem and. There's
an additional California state case that has not been removed.

And there is a Florida state case that was remove d
yesterday. The Florida case -- I'm quite confide nt the removal
will stick. And we will be filing a tag-along no tice as soon
as we get a docket number. You can't do it until you get one.

So that will be coming here in due course.

Where this is quite different from DRAM is that,

although we we do have separate California Cartwr ight Act cases

Lydia Zinn, CSR, RPR,
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here, we do not have a multiplicity of cases brou
different state laws. As you may recall in DRAM,
cases were brought before the Class Action Fairne
passed. So we had all sorts of procedural compli
that we do not anticipate encountering here.

At the end of the day, we should have possibly so
cases in California state court, but everything e
here so that, between your Honor and the Superior
should have everything here. And so the manageme
good deal more simple here than it was in DRAM.

THE COURT: Allright. Okay. Thank you for

clarifying that.

Now, there are a lot of -- there are a number of
things that need to be resolved before we can tal
like the case scheduling, and motions for class c
and what have you. And one of those things is, a
we need to settle the MDL.

| mean, there needs to be the formal order. You

need to get the tag-along notices submitted. You
sure that all of the other member cases are under
umbrella. | am not going to set a schedule until
not a schedule for all pretrial matters until tha

Shortly after that is done or -- and you can

certainly be working on it while you're working o

procedural matters -- is the consolidated complai

ght under
many of the
ss Act was

cations there

me
Ise should be
Court, we

nt should be a

k about things
ertification,

s | mentioned,

all
need to make
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-- at least,
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You all provide different proposals as to when th
consolidated complaint should be done. Clearly,
| assume you contemplated consolidating the compl
ncluding everyone. So it's probably better to d
we've gotten everyone, you know, on my docket, or
simultaneously with that.
And it would also seem to me that at the same tim
you need to be talking about the plaintiffs’ lead
structure, and what have you.

| will simply tell you what my preferences are, a
you can take those into account; but obviously, y
agree to whatever you wish that's reasonable. As
know, | don't generally want to be involved, and
involved in the determination as to lead counsel.
would seem to me if you've all been this coOperat
make that decision yourselves.

And in terms of the organizational structure, whe
or not there's somebody from the East who's sitti
executive committee and -- | don't really want to
in that, and would hope that you all could make w
determination you want.

I'll simply tell you what I'd like; and that is t
there be, obviously, lead counsel designated who'
responsible for the presentation of briefs and ma

argument on any motions that are presented.

e
you should --
aint,
o that after
maybe

e,
counsel's

nd

ou're free to
most of you

hope not to be
| mean, it

ive, you can

ther
ng on the
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hatever
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And | would also like liaison counsel. Whether o
not lead counsel and liaison counsel are the same
moment to me; although | would prefer -- because
counsel is someone who my staff can call to get s
[o get extra copies, to have things redone, et ce
prefer that whoever serves as liaison counsel be
ocal. And it doesn't matter with regard to lead
Doesn't matter who you select; but my preference
Mr. Tabacco's firm, Mr. Saveri's firm -- | mean,
all a lot. My staff is obviously comfortable cal
You're comfortable calling my staff to figure out
be done. So just so that | have somebody that we
pretty quick response from, if necessary, as liai
but everything else is just up to you.
And what | would anticipate is that you simply su
to me a stipulation on that. So, as far as | can
need to -- we need to set a deadline for that pro
And the consolidated amended complaint should be
filed shortly after that process has been complet
right?
And | would anticipate that taking place after al
the other cases have been brought here. So we're
about something that's going to happen in the nex
weeks. | imagine it will take 30 to 60 days to g

these things figured out.

is of no

liaison
omething done,
tera, | would
someone who's
counsel.
would be

I've seen you
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what needs to
can geta
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Any ideas about that?

MR ABRAMS: My experience, your Honor, which | don't

think really will hold the day, because they do i
want, is the MDL should rule fairly promptly in t
argued the MDL. The Panel said in that argument
me -- and | will tell you what | said about this
because -- but it seems to me this case belongs i
District of California.
| said, "I never met Judge Hamilton. | don't kno
but she is holding this conference. She did requ
of a statement. | would presume that she's going
to take the case." | said, "I don't know that, b
met Judge Hamilton."
The judge -- the chief judge of the Panel, whose
| now forget, said it seems -- and to other peopl
the case really belongs in the Northern District.
think it will be here shortly.
We did -- and | should have said this before. We
filed amended statements with the MDL as to the ¢
been filed. So when they send it to you, now, th
has been a case or two since our last one. | jus
recall. They should send it with all those cases

We will --

t any way they
his case. |

it seems to
Court,

n the Northern

ire the filing
to be willing

ecause | never

name
e arguing --

| would

had
ases that have
ere probably

tdon't

THE COURT: Everything I've gotten from them thus far

has only listed the 12.
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MR ABRAMS: |don'tdoubtit. And we'll deal with
that.
You know, so | can't really say whether it will b
tomorrow, next week, or next month.
THE COURT: Yeah.
MR ABRAMS: But who knows?
THE COURT: Yeah. We don't have to --
MR ABRANMS: We will be prepared promptly to file a
consolidated amended complaint. We proposed with in 30 days of
getting an order from the MDL, it will be filed.

THE COURT: Within 30 days of the final decision.

Okay.

MR, ABRAMS: Yes, your Honor.

THE COURT: Even if the MDL decides, for some reason,
not to consolidate, the 39 cases are still on my docket. And
we'll --

MR. ABRAMS. We can do that. And we're prepared to
say to your Honor in -- and, by the way, under th e rules, your
Honor's orders would hold, even if the case went somewhere
else. Another judge could revisit them, but your Honor's

orders would hold.
THE COURT: Sure.
MR. ABRAMS: We are prepared to move forward with

this case. We are prepared in a short amount of time to file a

motion for lead counsel in the plaintiffs' struct ure of the

Lydia Zinn, CSR, RPR,
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case. And I'm hopeful that that's not going to b e a big issue.
And we are prepared, as | just said, to file for -- file an
amended consolidated complaint. Andwe --as|s aid, within 30
days.

If you'll excuse me.
THE COURT: Within 30 days of the MDL's decision,
then, you would be prepared to file the motion or stipulation?

MR. ABRAMS: For lead counsel? We could do that --

well, we could do that with the cases you have he re, but it's
probably best to wait until all of the cases are before you for
that motion. And we can file a consolidated comp laint, but we
probably should wait for the MDL to send it to yo u; but within
30 days of that, we will be -- we can file. You can order, and

we can file an amended consolidated complaint.

Within, let's say, two weeks of ruling -- or send ing
the MDL here, is my supposition for the statement -- we would
be prepared to file a motion for the organization al structure

of the plaintiffs' case.

THE COURT: Okay. Then how about two deadlines,

then? Within two weeks of the final decision of the MDL,
consolidating the cases that are currently before them, the
motion for appointment of lead counsel and organi zational
structure --

MR ABRAMS: Yes.

THE COURT: -- or stipulation. | keep insisting
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Official Reporter - U.S. District Court
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stipulation, and not a motion; but one of the two will be filed
within two weeks. Okay?
MR ABRAMS: Yes.
THE COURT: And then within 30 days -- and then you
all will do what the -- the defense will make sur e that the
tag-along actions are before the MDL. | think th ey act on
those pretty quickly. And --

MR JACOBSON: A couple of weeks.

THE COURT: That's pretty quickly in my world.

And you all work on making sure that the other me
cases are part of the MDL.

MR, ABRAMS: Yes, your Honor.

THE COURT: And then within 30 days of getting all --
| count 58 -- cases together, then the consolidat ed amended
complaint.

MR, ABRAMS: | don't know if we're saying the same
thing.

So there's going to be an order transferring the
cases, let's assume, to your Honor.

THE COURT: And if it, indeed, includes all of them,
that's fine; but | just anticipate that it's not going to
initially include --

MR. ABRAMS: Well, there may be cases from time to

time that are filed. And they would be tag-along cases that

would be sent to your Honor.

mber
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We could still -- you know, we could still --
your Honor could still move forward with the case s that have
been sent by the MDL. We can still file the amen ded
consolidated complaint.

THE COURT: Well, | want to make sure. | mean, it's

pne thing -- you talked with the attorneys with r espect to the
39 cases; but you haven't, have you, with regard to the cases
that would be designated tag-along cases from the other states?

MR ABRAMS: Well --
THE COURT: Shouldn't they have some input into the
consolidated amended complaint?

MR. ABRANS: They will be sent here as tag-along

cases. They're complaints that they file. If hi story were to
tell us, they're all identical to our initial com plaint; |

mean, virtually identical. There are a couple of words here or
there. And, as long as their complaints are the same, their
consolidated amended complaint is going to encomp ass those
claims.

Now, | suppose if they had a tag-along case that
raised new claims or causes of action, then the C ourt would
have to deal with that as a separate issue, you k now. | -- you
can make up any claim.

THE COURT: Mr. Jacobson.

THE COURT: So, in other words, you're saying we

don't really have to wait for the tag-alongs?
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MR ABRAMS: Exactly.

MR JACOBSON: In general, | absolutely agree with

that.

What -- there is a possibility -- and in the Flor
case, we have that possibility -- of a variation in the claims.
The factual allegations of the Florida case are t he same, but

the relief sought is a bit different.

What | think makes most sense -- and what we've d
n other cases -- is to wait for the first batch of cases to
come here, because we believe it's here. And you lgeta
phone call before it happens, as | think you know from your
prior experience, in any event. But let's say it comes here.
Let's -- let's deal with the first batch of cases . Let's get
those all in the consolidated amended complaint.

And then when later cases are filed, have a
case-management order that says they will be gove rned by the
consolidated amended complaint unless they affirm atively opt
out and state the reasons for doing so. | think that's the
most efficient. | think we actually did that in DRAM, as |
recall. And I think that would be the most effic ient way of

handling the case.

MR ABRAMS: | agree with that.

MR. G SAVERI : We did that in DRAM, your Honor.

Exactly. We took care of all the cases that were

Court. And if any tag-along cases came in, there

before the

was a

ida

one
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provision in the Order that you issued that said that they

would be blended in, and all of the provisions of the Order
would apply to them unless there was something un ique in the
cases. And | think that's probably the best way to go here.

THE COURT: Okay. All right. So then the
consolidated amended complaint, then, would only depend upon
the initial action that's sent by the panel?
MR. ABRAMS: Correct.
THE COURT: And you seem to think that it's going to
be something to the -- close to the 39 cases?
MR, ABRANS: |do.
THE COURT: Okay. All right. So how about 30 days,
then, from the Order?
MR ABRAMS: Terrific.

THE COURT: Okay. That will work.

Now, there are a couple of other things that | wa nted
to address today as well. One is that my househo Id has a
Netflix account. And it's actually -- | am prett y sure it'sin
my husband's name, although he doesn't know how t ouseit. |
order all the movies. And it's very user friendl y; but in any
event, | am aware that several of the judges on t he Panel filed
a renunciation of interest; renunciation of inter est in any
class action.

The canons require us, obviously, to recuse ourse lves
if we have a financial interest in the outcome. And,
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pbviously, being a class member of a certified cl
qualify.

It's not entirely clear that -- until the class i
certified whether or not it's an issue. Indeed,

suggestion that it's not an issue until the class

However, out of an abundance of caution, | would

certainly like to avoid any disqualification in t
particularly given the complicated procedural mea
we're getting ready to undertake. So it's my int
file a renunciation of any interest in the class;
if you will, preémptively; to get that on file no
want to just kind of talk to you all about just t
practical matter, whether or not there are any ot
that might be better.
As | indicated, I'm pretty sure our household acc
is in my husband's name, so he would be the one a
out. | would renunciate simply because he's with
degree of relationship that the canons require th
concerned with; but it doesn't seem that there's
can do, other than opt out when and if he gets a
mail.
So | was thinking that maybe there's a better
alternative; and that is you all have included in
case-management statement a definition of the cla

you think about defining the class to not only ex

ass would

there's some

is certified.

he case,
sures that
ention to also
to opt out,

w; but | did
he --as a

her options

ount
ctually opting
in the third
at | be
much that he

notice in the

your
ss. What do

clude
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defendants, but to exclude the Court and any memb ers within
three degrees and her staff?
MR ABRAMS: We're happy to do that, your Honor.

MR. G SAVERI : Your Honor, we've done that in many

cases we've filed. We exclude everybody. And, i n fact, it was
rather interesting. We recently settled a cosmet ic case a year
ago with Judge Armstrong. And | got a call from one of the
class members indicating that, you know -- | wond er whether
your wife got some product when she went down and got the free
product. And they told her not only was | exclud ed, but my
wife was also excluded from participating in the settlement.

So we put those right in the class definition. T hat would take
care of it.

THE COURT: | think that would take care of any

concern | have about my spouse. | mean, | could easily file
this renunciation. And we'll do it in each one o f the cases.
| just thought it would be easier to deal with my staff and my

spouse in that way.

MR. ABRAMNS: | think that's an excellent idea. And |

think, actually, what it really does is it deals with the
future. | can speak today and say the plaintiffs have no
concern. And I'll say it on the record. And it' s notan
issue; but the next plaintiff that comes along -- and | don't

know -- | can't speak for him --

THE COURT: Right.
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MR ABRAMS: --orher. So | think that's an
excellent idea.

THE COURT: So you all will do that. You will
rewrite the class definition to include --
MR, ABRAMS: Yes.
THE COURT: --include that broad exclusion?
MR ABRAMS: Yes, we will.

MR JACOBSON: Not to be too much of a wet blanket,

but all of the credit-card cases -- and we have t he same issue
because all of the judges have credit cards. And the class
definitions invariably do exclude the Court and a ny officers
associated with the Court, which is fine; but mos t of the

judges have also filed renunciations of interest as well. And

| think, in your Honor's interests, just in an ab undance of

caution, you might want to consider that.

THE COURT: No. My intention was to do both.

| was concerned about making sure my spouse wasn' t
covered with it, so he wouldn't have to file some thing in each
one of these; because otherwise, he'd have no opp ortunity to

opt out until he was actually served with notice.

MR JACOBSON: I'm sorry. |did not understand that.
Obviously, that's fine.

THE COURT: No. lintend to do both. | would like

to do both. And if plaintiffs' counsel agrees to the second

alternative, | think that covers it.
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MR ABRAMS: Absolutely. Okay.
THE COURT: Allright. Now let's talk a little bit
about the state cases. Who's representing the pl

the four Santa Clara cases?

A-u-d-e-t.

filed a motion that's on my docket for May 13th f

get kicked over. | did want to file the motion b
hearing. | was concerned about -- one could read
that see | had to do it within a certain time per

is -- and we've been discussing with defense coun
out a possible remand we're going to work on. We
working on a codrdination order. I've worked in
Keith Eggelton. I've had long talks with Mark Se
working out a coodrdination order that would be to
of everybody. And so that the state-court proces
court's involved, but the federal court sort of t

to be honest.

remand?

stage.

MR, AUDET: |am, your Honor. William Audet,

MR. AUDET: We -- | don't think we've gotten to that

aintiffs on

THE COURT: Allright. Okay. Now, | understand you

or hearing.

MR AUDET: Yeah. And | assumed it would probably

efore today's
the statutes
iod. My hope
sel working
've been

the past with
ltzer about
the benefit

S -- the state

akes the lead,

THE COURT: So are you contemplating a stipulation to

MR, JACOBSON: Yeah. We're not -- we're not at that
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stage. This is an issue | think Mr. Manne is pre
about.
MR MANNE: It's Wal-Mart's. We are --

THE COURT: Wait. | can't hear you.

pared to talk

MR. MANNE: Neal Manne, for the Wal-Mart defendants.

It's Wal-Mart that removed certain of the Califor
state court cases. We are having discussions wit
about the possibility of a stipulated remand coo6r
prders. We haven't reached an agreement yet. We
we will, but we're talking about it.

And we have a -- | guess, an opposition brief due
April 22nd. And we hope to resolve it one way or
before then.

THE COURT: Mm-hm. Okay. All right.

Well, obviously, I'm not going to deal with the
guestion of whether or not the procedure should b
mean, that's up -- if the case is going to go bac
court, that's up to them to decide.

MR MANNE: Right.

nia
h counsel
dination
don't know if

on
the other
e stayed. |

k to the state

THE COURT: If the case comes here and -- | mean, |

would treat it just as | would all of the other -

the case remains here -- as | would all the other
so | would assume that you all would continue wit
discussions with plaintiffs' counsel.

So | do think we need to resolve it sooner rather

- Il mean, if
cases. And
h your
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than later, though. So it's going to remain on m y docket for
May 13 -- or whatever the hearing date is -- beca use it needs
to be resolved then. So you either need to stipu late to
remand, or I'm going to hear it and make a decisi on on that
day.

MR, MANNE: Yes, your Honor.
MR AUDET: Very good, your Honor.

THE COURT: So that is out of the way.

And what about service? There were some issues w ith
respect to service of the complaint. Have all of the
complaints -- at least, on the 39 cases -- been s erved?

MR. JACOBSON: Yeah, your Honor. I'm not aware of

any issues on service.

We have agreed through the case-management statem ent
that when the consolidated amended complaint was ready, we will
-- we have agreed explicitly to accept service of that.

THE COURT: All right.

MR, JACOBSON: So I think that resolves any issue.
And I'm not aware of any issue.

THE COURT: | misunderstood, I think, what you said
in your statement.

MR JACOBSON: Yeah. My colleague, Ms. Walsh, points

out that we have not been served with all of the cases yet. |
believe that's true for Wal-Mart as well; but aga in, | think it
will be mooted when the consolidated amended comp laint is
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filed.
THE COURT: Allright. Soit's a non issue, for your
purposes?

MR JACOBSON: Yes.

THE COURT: Allright. There is a disagreement as to

when the answer should be filed. And you're sugg
days. Plaintiff is suggesting 30 days. It doesn

matter to me, as long as it's done in a reasonabl

esting 45
't really

e fashion.

MR, JACOBSON: Your Honor, there is consideration of

a Rule 12(b)(6). That's hard to cast that until
complaint.
Certainly, we have a general idea of what's going
be in there from the ones that have been filed.
assumption that they will adhere to what we've se
it; but without knowing, really, what's in the co
amended complaint, it seems that the extra 15 day
context of this case is not, you know, a big --
THE COURT: Well, what's the 12(b)(6) issue at this

point that you see so far?

MR JACOBSON: There are a couple, but the first is

whether there is sufficient allegation of a per s
alleged in the complaint. We think the case is p
per se case. That's one of the issues that is ad

case-management Order.

And would go further, and say that the allegation

we've seen the

to
On the
en, we can do
nsolidated

s in the

e violation as
lainly not a

dressed in the
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under Twonbl y are insufficient to allege a per se violation.
Whether we're actually going to go forward with a
12(b)(6) or not is a decision that has not been m
the subject of some discussions among the Susman
but we don't want to agree to a schedule that pre
ability to file such a motion, and hence the requ
extra days.
THE COURT: Okay.
MR, ABRAMS: May I?
THE COURT: Sure.
MR, ABRANE:
before your Honor over 15 days, but what | do wan
the Court is: it's pretty clear what the complai
They saw it on January 2nd. It was our complaint
what they're going to see when they see a consoli
complaint.
| will go so far as to put myself out on a limb -
and let them saw me off, if they can -- but you w
Twonbl y motion.
| don't know what other kind of motion they may f
but | am -- | should tell your Honor | have been
35 years as a defense lawyer. | am in this case,
a plaintiff lawyer.

| was just in the fuel-surcharge cases. We filed

Twonbl y motion. We won the Twonbl y motion.

| don't want to stand here and argue

ade. Thatis
firm and ours;
termits our

est for a few

t to say to
nt will be.
. And that's

dated amended

ill not see a

ile,

practicing for

obviously, as
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under Section 1.

THE COURT: They say that you don't.

MR ABRAMS: Well, all we have to do --

I'll read it to you.

THE COURT: | was a little confused, because they say
that you don't allege a rule-of-reason claim.

MR ABRAMS: Yeah, we do.

MR, JACOBSON: No, your Honor, that is not --

THE COURT: That's what you said.

MR JACOBSON: If it reads that way, that is poor
drafting on our part. We did not mean to say tha t. Thereis
certainly an allegation of --

THE COURT: Page 18 of the case-management statement,
line 20.

MR JACOBSON: Okay. Let me -- I'm wrong often
enough that | should read this.

THE COURT: It says defendants would then prevail on

the merits, or plaintiffs would be required to pu rsue with
their reliability under the rule of reason that t hey have not
yet alleged.

There's an agreement here. There's no basis for a
Twonbl y motion.

Now, the defendants in this case want to focus th e
Court. And they keep talking about a "per se cla im." We have
A per se claim under Section 1. We have a rule-o f-reason claim

Lydia Zinn, CSR, RPR,
Official Reporter - U.S. District Court
(415) 531-6587




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Case4:09-cv-00244-PJH Document24  Filed04/20/09 Page30 of 44 30

MR JACOBSON: Your Honor, we're not trying to say
there that there's no allegation of a rule-of-rea son claim
here.

We are -- what we are saying here is that the

allegations of market impact in the complaint are insufficient,
n our judgment, to adequately set forth a claim under the rule
of reason.

THE COURT: Oh.

MR JACOBSON: But any motion that would be filed
under Twonbl vy, | -- at least from Netflix's perspective, would
be directed at knocking at the per se claim; not the
rule-of-reason claim in the complaint.

THE COURT: Okay.

MR MANNE: And, your Honor, my recollection on this
is actually a little bit different.

| think in the initial complaints that were filed ,

there was no reference to a rule-of-reason claim, and that it
was only in relatively recent amended filings in some of the
plaintiffs’ cases that there was an express refer enceto a
rule-of-reason claim. | don't think there was in itially a
rule-of-reason claim pled at all; but clearly now -- and that's
what counts -- clearly now, there are at least so me amended

filings that do reference rule of reason.
THE COURT: Well, I will -- I will go so far as to

assume that plaintiffs will clear up any ambiguit y in their
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consolidated amended complaint. They've stated p retty clearly
that they believe they're pursuing a per se viola tion and
rule-of-reason violation and something else.

MR. ABRAMS: Yes. Conspiracy to monopolize under

Section 2, and an attempt to monopolize, and mono polization
against Netflix under Section 2; but | would like to,

your Honor, read for the Court and Mr. Manne para graph 66 of
the very first complaint -- our complaint -- that was filed in

this case. And the second sentence says,

Even if evaluated under the rule of
reason, the Market Division Agreement is an
unreasonable restraint of trade, in
violation of Section 1 of the Sherman Act,

15 U.S.C. Section 1.

We pled it in the first complaint. That was file d on
January 2. We are telling your Honor it is both a per se claim
and a rule-of-reason claim. There is no ambiguit y about it.
And there is a Section 2 claim as well that | jus t said.

MR JACOBSON: All right. Your Honor, let me clear

itup --
THE COURT: Okay.
MR JACOBSON: -- because this is an issue in the
case.
So what is alleged in the complaint is a Market
Division Agreement, an agreement pursuant to whic h Wal-Mart
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agreed to exit the on-line D.V.D. rental business

Netflix, in turn, agreed not to enter the sale of

It is that alleged agreement which, A, we think i
wholly unsubstantiated by any facts, and, B, whic

believe is adequately pled under Twonbl y.

And we haven't determined whether it's provident
make a motion like that, since it may resultin a

rather than ultimate dismissal. And that's pendi

discussion among the defendants, and evaluation;

not alleged in the complaint is that the very pub

that these parties did enter into -- a joint prom

agreement -- accompanied by a press release, and
conference, and a show on C.N.B.C. on May 19th, 2

to which Netflix agreed to promote D.V.D. sales o

and Wal-Mart agreed, in turn, to promote its subs

shifting over to Netflix -- we do not believe tha

agreement, which did exist, which is in writing,

undisputed, has been alleged in this complaint to

violation of law.

Federal Trade Commission, and given a big yawn on
that it had no conceivable impact on competition.

So that is the difference that splits us here tod
There's no question that the complaint alleges bo

illegal Market Division Agreement. Whether the a

And, indeed, that agreement was looked at by the

. And
new D.V.D.s.
S

h we do not

fo
mendments
ng further
but what is
lic agreement
otion
a news
005, pursuant
f Wal-Mart,
cribers
t that
which is

constitute a

the basis

ay.

th a per se

llegations are
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sufficient under Twonbl y is a separate issue, but certainly the
words are used that there's a per se division of market.
There's also no question that the words are used that this
division of markets that they say violated the ru le of reason.
What is not alleged in the complaint is whether t he
agreement that actually did exist that was announ ced
publicly -- this case is so different from DRAM, which | know
you have a lot of experience with. Samsung and M icron did not
announce a press release when they had their meet ings together.
This is a fundamentally different case. So that -- | do want
to clear that up before your Honor; but this is t he issue that
will be litigated by motion in this case, no matt er what

schedule is reached.

MR ABRAMS: May I, your Honor?

THE COURT: Sure.

MR, ABRAMS: Counsel appears to want to argue a
motion to dismiss today.

I'd like to tell your Honor what really happened in
this marketplace.

Counsel referred to an agreement. It was publicl y
announced May 19, 2005. They choose to call it a
co-promotional agreement, whereby Netflix would n ot sell
D.V.D.s, and Wal-Mart got out of the rental busin ess. That's

the bottom line.

Let's look at the marketplace that existed in 200 4.
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In the middle of 2004, Netflix had a three-out. That means you
could take -- well, you know -- three D.V.D.s. A nd their price

n June was 21.99. Wal-Mart's price was 18.96. And
Blockbuster, the third renter of D.V.D.s -- their price was
19.99.

And what did Wal-Mart do?

Well, Wal-Mart dropped its price in November of 2
fo $17.36.

Netflix followed suit in November of 2004, $17.99

And so does Blockbuster: $17.49.

What happens next?

In January of '05, Wal-Mart drops its price to
$12.97.

And, instead of responding to that competition by
lowering its price, what does Netflix do?

Reed Hastings, the CEO of Netflix, calls
John Fleming, the CEO of Walmart.com, and hasad inner.
Publicly reported. They have a dinner. And they have
discussions over the next number of weeks.

And what happens as a result of those discussions

The May 19 agreement that we just both talked abo
whereby Wal-Mart gets out of the rental business; Netflix out
of the sales business.

Now, you might think: gee, does that make sense?

Netflix has this great base of people that like t 0 watch

004

ut,
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D.V.D.s. Those same people are, quote, "voraciou
D.V.D.s. A substantial number of those people bu
year. Why would you give up those sales, and, by
promote Wal-Mart -- promote Wal-Mart's sales of D
customers?
Wal-Mart now has 40 percent of the D.V.D. sales
market in the U.S. Forty percent.
Wal-Mart gets out of the rental business not beca
as you read in the case-management statement -- b
a failing business. I'll tell you why in a secon
not a failing business. It's hard to believe Wal
failing business at anything; but I'll tell you w
out because they got the market on sales.
Now, we saw in the statement that Wal-Mart was

failing. It didn't -- only had 1 percent of the

s buyers" of
y25D.V.Dsa
the way,

V.D.stoits

use,
ecause they're

d. They're
-Mart's a

hy. They got

market.

Well, in The New Yor k Ti nes in October 2004, two

months before this meeting, Kevin Swint, October

was Walmart.com's director of entertainment and p

24,2004 -- he

hoto -- was

quoted in The New Yor k Ti nes as saying that Wal-Mart's rental

business had, quote, "grown beyond expectations,”
And he went on to say, quote, "We're really bulli
service, and our customers are enthusiastic.”

This is right before their getting out of the

business.

Amy Colella, C-o-l-e-I-I-a, of Wal-Mart said, quo

end quote.

sh about this

te,
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It's a viable business for us, with growth poten
she added that Wal-Mart had plans to additional d
centers in 2005. That was said on December 29, 2
before this dinner.
And, to top it off -- to top it off, Mr. Hastings
a statement to investors after the dinner but bef
announcement, said he, quote, "predicted,” end qu
market would go from three firms to a more profit
market in the near future. Okay? That's a CEO.
Now, that's what we plead in our complaint. We p
it as a per se violation. We plead it as a rule-
violation. We say it's a conspiracy amongst thes
to monopolize the rental market. And we say agai
that it was an attempt to monopolize and monopoli
Section 2.
| say all that to your Honor in response to Couns
characterization of our complaint.
Now you have the plaintiffs' characterization of

complaint.

motions on the merits of the complaint. | don't
hear -- | don't really need to hear any response
all interesting. The case sounds interesting to

you all will present some interesting motions in

MR JACOBSON: Thank you.

tial." And
istribution

004, shortly

,in
ore the May 19
ote, that the

able two-firm

lead
of-reason
e defendants
nst Netflix
zation under

el's

its

THE COURT: Okay. Thanks for the preview of upcoming

really need to
to that. It's
me. I'm sure

the future --
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THE COURT: -- but that's for the future.

Let's talk about what we're going to deal with no

It's the -- the whole issue, though, is important
case management solely because of this plan that
have proposed to approach the case in kind of fou
discovery -- of discovery. Well, you say two, bu
four listed. There are four different discovery
are listed in the defendants' proposal on discove

| am not really interested in four different phas

All right?

Now, | don't generally enter case-management orde

with the kind of detail -- the dates and deadline
kind of detail that you have proposed on the defe
It's a little more -- yours is a little more comp
the proposal submitted by the plaintiffs; but | w
go forward and meet and confer about it.

I'm not going to set a discovery deadline or a
class-certification deadline today. That will be
pretrial order; but | do want you all to understa
preferences would be.

First of all, with this notion that having an ear
summary-judgment motion and having focused discov
issue -- on the class-cert issues and on the rule

aspect of the agreement first -- | mean, that wou

to me only if it really meant that it was going t

W.
to

the defendants

r stages of

t there are

phases that

ry.

€s.

rs
s with the

nse side.
licated than

ant you all to

in the next

nd what my

ery on that
-of-reason
Id make sense

o be likely to
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pare down the case substantially. Given that the
pther theories besides the rule of reason, I'm no
t doesn't unnecessarily complicate matters.

It would make far more sense to me to -- if | wer
going to bifurcate the case, to bifurcate liabili
damages, frankly, more than it would to do it in
that you anticipate. So it's not likely I'm goin
the defense proposal. It's far too complicated,
the line between what's necessary -- what discove
for class certification and for merits is often a
difficult line to delineate.

So | -- it's not likely that I'm going to bifurca
or trifurcate in the way in which you all have su
want you to talk about it further.

And hopefully you'll be able to come to some kind
an agreement about case scheduling before the nex
conference; but the deadlines that | want to set
simply the deadline for the plaintiffs' structuri
plaintiffs’ counsel's motion or stipulation dead|
the consolidated amended complaint.

You may have the 45 days for filing your response
If you decide you want to file a 12(b) motion, th
Keep in mind, however, I'm going to likely grant

amend. I'm sure they've all been taking notes ab

problems that you have with it. And | would susp

defense has

t so sure that

ty from

the phases

g to approve

| think. And
ry's necessary

very

te

ggested; but |

of
t pretrial
today are
ng and lead

ine for filing

at's fine.
leave to
out the -- the

ect that the
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consolidated amended complaint will address any o
ambiguities that you believe exist with the curre
So perhaps a 12(b)(6) motion won't be necessary.

| do want to take the opportunity to tell you all
that | would appreciate if -- as you litigate thi
cases, that you keep in mind the constraints on t
resources. This is my second MDL. | don't geta
resources for taking the MDL. And | expect this
doesn't have all the different components that DR
me, | would expect this to be litigated as though
antitrust case.

| expect there to be codrdination, so that | get
motion. | am hoping that the defense will agree,
possible, that the Wal-Mart and Netflix interests
and can be -- you all can join in and file a cons
motion. | would expect you to be able to do that
depending upon the type of motion; but | expect y
give that consideration and to try.

Keep in mind | have about 500 cases. All of my c
are equally important to the litigants before me.
equally important to me. Some are more time cons
others, and | have to necessarily make that -- do
balancing for everything that comes across my des
expect you all, who are all experienced counsel -

you know how to do it. And, in fact, you did it

f the

nt complaint.

s group of
he Court's
ny additional

-- since it

AM has brought

it's one big

to the extent
are similar,
olidated

and --

ou at least to

They're all
uming than
that
k; but | do
- and | know

very well in
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the direct-purchaser portion of the DRAM case. S
you're able to do it, but you need to keep in min
present things to me, particularly motion practic
the things | particularly appreciated in the dire
DRAM portion of the case was that | really did fe
of the day that the motions that were brought to
necessary motions; necessary to keep the litigati
necessary to developing the various different asp
itigation so that they could be presented in a w
could be resolved.

| really don't like a lot of unnecessary motions
a lot of 12(b) motions. And | don't mean to sugg
would be unnecessary, but a lot of 12(b) motions
totally a waste of my time. And usually after th
say, "Enough'’s enough. I'm not going to let you
more," but they can go on and on and on and on.
it's just totally unnecessary, and doesn't serve
advancing the litigation in any meaningful way.

in mind.

In terms of your presentations to the Court, just

keep in mind: if you had 500 cases, how would yo
motion presented? Do you want it as focused as ¢
concise as can be; as clear as can be? You want

documents. You don't want stacks and stacks of t

tabs. | want color coding, and all of that. | w

o | know that
d when you

e -- one of
ct-purchaser
el at the end
me were

on going, and
ects of the

ay that they

and
est that yours
that | see are
e third one, |
file any
And sometimes
the purpose of

So keep that

u like the
an be; as
user-friendly
hings without

ant something
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that's easy, so | can pick it up. That's what ge
gttention: a nice, crisp, clearly written brief
read, and fine documents attached to it. Okay?
that in mind. And I'm sure that you all have lea
DRAM litigation how to do that.
So | will issue an Order with respect to the
deadlines that we've set today. There's only bee
What I'd like is a further case-management confer
after all of the cases are here, after the lead c
been decided. It's -- that's not a motion that |
need a hearing on, but I'll reserve decision on t
after | see if | get motions or a stipulation in
soon as everything is settled, then we're going t
about scheduling, class certification, dispositiv
discovery, et cetera.
So I'll leave it up to you all to contact
Ms. Heuerman once it's all settled. And she'll g
over the phone, or we'll issue a notice once you
you all are ready for that. | would anticipate a

conference in about 90 days.

ts my
that's easy to
So just keep

rned from the

n a few.
ence
ounsel has
think | would
hat until
that; but as
o want to talk

e motions,

ive you a date
tell me that

further

THE COURT: In about 90 days. Actually, why don't we

give you a date now? And if everything's not set
call her and you can change that.

THE CLERK: July 9th.

THE COURT: Allright. July 9th, Thursday, 2:30 in

tled, then you
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the afternoon. Okay?
Hearing no objections, that's when it will be.

If, indeed, everything's not settled at that time

ike | said, we have flexibility, and we'll move that date.

In terms of -- just to give you a heads-up in ter
of discovery, | will be, obviously, sending most discovery to
Magistrate Judge Spero, who's also working on the DRAM case.
He's got good procedures in place to handle the d isputes. So |
will ask you before the next case-management conf erence to
prepare another joint case-management statement d ealing with
the scheduling issues. You can write that into t he plan.

Okay. That takes care of my issues.

Does anyone else wish to raise any issues before
continue on with my calendar?

MR JACOBSON: Just one, your Honor. This is going
to be a little antitrust case; not a big antitrus t case.

THE COURT: Can | hold you to that?

MR. JACOBSON: Yeah.

THE COURT: Okay. Well, you certainly have something
to do with that, so I'll take you at your word. In any event,
it does sound like it will be an interesting case . I'm
certainly more than happy to work on it.

MR. ABRAMS: Thank you, your Honor.

MR. G SAVERI : Mr. Jacobson, if he comes through,

he's going to stipulate to adjustments. And that will take

ms
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care of everything. | don't know about --

THE COURT: [I'll keep my fingers crossed.

MR G SAVER : John will do that very quickly,
right?

MR, JACOBSON:. Absolutely.

THE COURT: Allright. Then we'll see you in July,
unless you ask. You can ask to have it advanced
continued if the MDL matters have not been settle

MR. G SAVERI : Thank you.

MR, ABRAMS: Thank you.

MR, JACOBSON:. Thank you, your Honor.

(At 2:35 p.m. the proceedings were adjourned.)

or to have it

d.
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