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PLEASE TAKE NOTICE that plaintiffs Tash Hepting, Gregory Hicks, Carolyn Jewel and
Erik Knutzen will and hereby do move the Court:

(a) Pursuant to N.D. Cal. Civil Local Rule 7-11 for permission to exceed the page limit set
forth in Civil Local Rules 7-4 for Plaintiffs Opposition to the Motion to Dismiss Or, in the
Alternative, Motion for Summary Judgment of the United States (the “Opposition™), for atotal of
up to 60 pages, and

(b) Pursuant to Civil Local Rules 7-11 and 75-9(b), for an order allowing Plaintiffs to file
Plaintiffs Opposition, and the accompanying Declaration of Michael M. Markman Pursuant to
Fed. R. Civ. P. 56(f), under sedl.

Plaintiffs seek these administrative orders based on this Notice of Motion and Mation, the
Memorandum of Points and Authorities below, the Declaration of Michagl M. Markman filed
herewith, and all associated papers.

M EMORANDUM OF POINTSAND AUTHORITIES

Plaintiffs make two administrative requests on this motion. First, Plaintiffs request leave of
the Court to file a memorandum of points and authorities in Opposition to the Motion to Dismiss
Or, in the Alternative, Motion for Summary Judgment of the United States of 60 pages. Plaintiffs
request for additional pages is unopposed by the United States. Plaintiffs make this motion in
order to address the multiple and weighty arguments raised by the United Statesin its Motion to
Dismiss.

Plaintiffs further seek leave to file the Opposition, and the accompanying Rule 56(f)
declaration, under seal. Plaintiffs make that request in good faith to protect information that

Defendant AT& T Corporation alleges to be trade secrets ard that is discussed in the Opposition.

l. ARGUMENT
A. Request for Additional Pages

Plaintiffs ask the Court for leave to file an Opposition to the government’ s pending motion
to dismiss of 60 pages. The redacted version of the government’ s opening brief was 30 pages long;
Plaintiffs have no way of knowing the size of the unredacted brief that the government has

submitted in camera and ex parte. The government does not oppose Plaintiffs motion. Markman
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Decl., 2.

The issues raised by the government’s motion are complex, relating to weighty
constitutional questions and to a complex statutory regime. The government’s motion also
implicates the non-secret facts underlying Plaintiffs' claims, requiring a discussion of the record

evidence marshaled to date by Plaintiffsto assist the Court.

B. Request to File Under Seal

As discussed in Plaintiffs motion to file documents under seal in connection with the
preliminary injunction motion pending in this matter, Defendant AT& T Corp. (“AT&T”) asserts
that evidence developed by Plaintiffsincludes AT& T’ s confidential trade secrets. While Plaintiffs
contest AT& T’ s characterization and reserve al rights to dispute whether particular information
rises to the level of atrade secret, Plaintiffs nevertheless seek to proceed in good faith to address
AT& T’ sconcerns. Plaintiffs Opposition discusses in detail portions of the information that
AT&T asserts constitutes trade secret information in order to rebut the government’s claim that this
case should be dismissed, or summary judgment entered, based on the state secrets privilege.

In an abundance of caution, Plaintiffs also submit the accompanying Declaration of
Michael M. Markman Pursuant to Fed. R. Civ. P. 56(f) under seal. The declaration attaches non
confidential materials relating to Plaintiffs Opposition. It also includes a discussion of topics for
further discovery, which may include information that AT& T or the government may contend to be
confidential.

Plaintiffs make this request without suggesting that any material in either the Opposition or
the accompanying declaration are trade secrets, state secrets, or otherwise confidential, and without
waiver to Plaintiffs’ right to argue that any of the materials in these documents are non
confidential. Plaintiffs anticipate that the parties can reach an agreement regarding a protective
order governing documents in this case, and can create a redacted version of the Opposition and

Declaration for the public record.
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. CONCLUSION

For the foregoing reasons, Plaintiffs request leave of Court to file a 60-page Opposition to

the government’s Motion to Dismiss Or, in the Alternative, for Summary Judgment. Plaintiffs also

reguest leave to file the Opposition and accompanying declaration under sedl.
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CERTIFICATE OF SERVICE
| hereby certify that on June 8, 2006, | electronically filed the foregoing with the Clerk of

the Court using the CM/ECF system which will send notification of such filing to the e mall
addresses denoted on the attached Electronic Mail Notice List, and | hereby certify that | have
mailed the foregoing document or paper via the United States Postal Service to the following non
CM/ECEF participants:

David W. Carpenter

Sidley Austin Brown & Wood LLP
Bank One Plaza

10 South Dearborn Street

Chicago, IL 60600

David L. Lawson

Sidley Austin Brown & Wood
172 Eye Street, N.W.
Washington, DC 20006

By /¢
Michael M. Markman (SBN.191388)
Heller Ehrman LLP
333 Bush Street
San Francisco, CA 94104
Telephone: (415) 772-6926
Facsimile: (415) 772-6268
michagl.markman@hellerehrman.com

No. C-06-0672-VRW PROOF OF SERVICE




