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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

TIMOTHY MITCHELL, SR., et al. No. C 09-00794 SI
Plaintiffs, ORDER DENYING DEFENDANTS’
MOTION TO REINSTATE SUMMARY
V. JUDGMENT

CITY OF PITTSBURG, et al.,

Defendants.

Currently before the Court is defendants’ raotfor reinstatement of the Court’s January
2011 Order Granting Defendants’ Motions for Summary Judgment. On August 13, 2012, th
granted defendants’ instant motions, in part. However, the Court reserved judgment on rei
summary judgment as to one of plaintiffs’ claimsat the officers’ method of entry violated the Fou
Amendment. The Court requested additional briefing on whether, assuming that the method
violated the Fourth Amendment, the officersravaevertheless entitled to qualified immunity un
federal law, and similar immunity under Californiavla The parties have briefed the issues and
Court held a hearing on the matter on February 1, 2048ving considered the parties’ arguments,

Court DENIES defendants’ motion to reinstate summary judgment for the reasons discussed

! Both parties submitted additional declarations and evidence in connection with their
The Courtrejects these additional declarations and#shs outside the scope of the briefing the C
ordered in its August 13, 2012 Order. The addal material played no role in the Cour
consideration of the issues presented here.
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BACKGROUND

This suit arises out of the shooting death of dene@imothy Mitchell, Jr., at the hands of police

officer Les Galer on March 11, 2008fficer Galer was employed byelCity of Pittsburg, Californial,

and was a member of the Contra Costa County Narcotics Enforcement Team (“CCCNET’).

shooting occurred while Galer and several otheceffi were executing a search warrant at Mitchell’s
apartment. The plaintiffs in this case are TinyoMitchell, Sr. and Paulette Mitchell, the parentg of
Timothy Mitchell, Jr. The instant motion concephaintiffs’ Fourth Amendment claim under 42 U.S|C.

§ 1983 against all defendants for atbn of Timothy Mitchell, Jr.’s civil rights, because the manner

in which they “execute[d] the search warrant was unreasonable and created a grave and unpece

danger to Decedent and proximately caused Decesddgath.” Third Amend. Compl. (“TAC”) 11 41-
427

On January 26, 2011, the Court granted the summary judgment for the five police |offic

defendants: Les Galer and his identical twin leotPhil Galer, Sean Dexter, Louis Lombardi, and

Norman Wielsch. Judgment was entered against plaintiffs, and they appealed. However, while

appeal was pending in the Ninthr€liit, defendants Wielsch and Lombardi were arrested and indicte

for corruption-related offenses, including the procurement and sale of marijuana
methamphetamines, theft, and the abuse of thafrority as police officers during the execution of
warrants. Following the indictments, the Court égsan Order in which it indicated that, on its own
motion, it wished to order further briefing in this casgeeDoc. 139 (citing Fed. R. Civ. P. 60(1);
Kingvision Pay-Per-View Ltd. v. Lake Alice Ba68 F.3d 347, 352 (9th Cir. 1999)). The Cdurt

requested that the United States Court of Apdeakhie Ninth Circuit grant a limited remand to allgw

2 Plaintiffs’ Fourth Amendment excessive force claims are tethered to a broader Folrtee

Amendment claim that, by violating the decedeRitairth Amendment rights, plaintiffs have begen
deprived of their rights, as parents, to enjégmailial relationship with their son. TAC §50-52. Whijle
generally, “Fourth Amendment rights are persaiglts which, like some other constitutional rights,
may not be vicariously assertedlderman v. United State894 U.S. 165, 174 (1969), “[iln § 1983

actions, however, the survivors of an individual kilkeda result of an officer’s excessive use of fqrce

may assert a Fourth Amendment claim on that indivislbehalf if the relevant state’s law authorizes
a survival action,Moreland v. Las Vegas Metro. Police De’69 F.3d 365, 369 (9th Cir. 1998ke

also Smith 818 F.2d at 1416-17 (finding, under California law, a Fourth Amendment claim und

section 1983 survives the death of the plaintiffyud, any immunity holding with respect to plaintiffs
Fourth Amendment claim also applies to their Fourteenth Amendment familial relations claim

2
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the parties to brief, and the Court to consider, the following issue:

Whether the criminal indictmenf two of the defendants this case has any impact on
this case, such that plaintiffs shouldreéeved from the final judgment under Federal
Rule of Civil Procedure 60(b).

The Ninth Circuit remanded the case to this Ctmuptermit the Court to consider the descrilped

Rule 60 issue. Following briefing on the issue, the Court granted relief from final judgm

BNt

September 2, 2011, thereby vacating the January 26, 2011 Order Granting Defendants’ Motion:

Summary Judgment. Dkt. 195. On June 22, 2012, defendants filed the instant motions for reingtate

of the Court’s January 26, 2011 Order.

l. The August 13, 2012 Order
The August 13, 2012 Order Granting in Partfddelants’ Motions for Reinstatement

of

Summary Judgment reevaluated the entirety efGourt’s prior summary judgment findings and

holdings in light of the indictments of defendant®sch and Lombardi, new discovery in the case,

and

other disputes of material fact. In particuldre Court reviewed each of the three separate Fourtt

Amendment excessive force violations plaintiffs ategk (1) the decision to use a “tactical entry’

seven in the morning to searcle tipartment of a suspected marigdealer; (2) defendant Les Galey

at

S

decision to enter the apartment though the elemenirpfise had been lost by the more-than-a-minute

delay in opening the screen door; and (3) defendant Les Galer’s decision to shoot Ritchell.

The Court reinstated summary judgment on the first of plaintiffs’ purported excessiva for

violations. The Court found thtite defendants’ uncontroverted aaaess of the presence of a shot

in Mitchell’'s apartment “greatly amplified the risk d@nger to the police and justified the plan to

jun

Lise

® In the August 13, 2012 Order the Court found that it need not address plaintiffs thi
excessive force claim regarding the actual shooting, because even if Galer’s pulling the trigger
reasonable at the moment he did so, he cailldos held liable if the method of entry violated

Mitchell’s Fourth Amendment rightsSee Billington292 F.3d at 118&iting Alexander v. City an

County of San Francis¢@9 F.3d 1355, 1366 (9th Cir. 1994) (“[]f the police committed an independer

Fourth Amendment violation by using unreasonable force to enter the house, then they coul

be

liable for shooting the man — even though they redsgrsinot him at the moment of the shooting —
because they used excessive force in creatingtttetisn which caused [the man] to take the actipns

he did.”). Thus, the entry and shooting exoesdbrce claims are both linked to the immu

ity

determination; if officer Galer is not entitled tmmunity as to the entry, he is also not entitled to

immunity for the shooting.
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armed entry at seven in the morning.” Dkt. 2425. Although the now-indicted defendant Wiels
approved the tactical entry plan, there was no evidence that his decision to do so was im
motivated by criminal intent. Accordingly, the Coiaund that the defendants’ decision was reason
and therefore constitutional.

With respect to plaintiffs’ second excessivectoclaim, the Court found that it had imprope
credited defendants’ testimony regarding certaiputiesd facts about the method of entry. The Jan
26, 2011 Order, credited defendants’ testimony and disregarded plaintiffs’ expert’s testimony
key respects: (1) whether defendant Lombardi, and not Mitchell, opened both Mitchell's scre

and his apartment door; (2) whether defendants instiuditchell to “get down” as they entered {
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apartment; and (3) whether defendant Les Galer entered the apartment aggressively and with hi

pointed out in front of him.

Before discussing those disputed facts, tbearCfirst recites the following undisputed fac
When the officers reached Mitchell’s apartment, taegnged themselves oulsiof Mitchell’s securityf
screen door as follows: Dexter thre right side of the door, Lombardi mid-door, and Les Galer ju
the left of the door. L. Galer Decl. (Dkt. 86) Y Zbe security door opened outsddrom the left side
with the hinges on the right. Fiagher officers, including defendahil Galer and defendant Wielsg
remained to the left of Les Galer. Marzan Dé&x. B 52:22-53:3. At appkimately 7:00 a.m., Dexte
made the knock and announce, pounding on the wallelhidg “Police; search warrant; come to ya
door.” L. Galer Decl. T 21; Dext&ecl. § 23. He said this three or four times. L. Galer Dep. 54:2
Dexter testified that after the second announcerherttieard a male voice from inside the apartn

say “Hang on.” Dexter Decl. § 22. Dexter repeated the announcement; after a short delay, Dex

the same male voice say, “You got the wrong place Xt&eDecl. § 22. Les Ger also testified that

he heard “a male voice inside the apartmentnglliYou have the wrong house,’ two or three time
L. Galer Decl. § 22. Dexter then told Lombardiofgen the door with the pick. Dexter Decl.

Lombardi attempted to open the outecwsrity door, but had some difficultlyd. § 23. He finally gof
it open after 8 to 10 tries, taking a minute or mdek. Once the security door was open, Les G
noticed the front door to the apartment was open several inches. L. Galer Decl. { 25. Les Gal

know how the front door came to be opéah. Galer made the decision to enter the premikkd] 26.
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From this moment forward, the parties’ viewdlud facts diverge. Les Galer testified that
was kneeling at the doorjamb to the left of tthoor with the ram during the time when Lomb3
attempted to open the security door and the front door became open. L. Galer Decl. § 25.

front door became open, Galer “felt vulnerable iis][iposition near the front door as [he] was

armed and because the suspect may have armed himself with a shadg§ir26. Galer recounted;

Based on my training and experience, de#he decision to enter the premises
first. | wanted to get oudf the ‘fatal funnel’ oncé saw that the front door was
ajar, so as to get all of the officerddrthe room safely and serve the search
warrant . . .

| immediately dropped the ram and remdway service revolver from its holster

with my right hand. | pushed the door apeith my left hand. The door opened
inward to the east (to the right). | then made tactical entry into the room
aggressively, in a controlled, smooth and deliberate fashion, based upon my
training and experience. Upon entry, | mowe a western direction to the left,

the result of which would have been tawrthe attention of the subject to myself
and away from other officers follomg through the door. Although it was fairly
dark inside, | could see the silhouette of an African-American male standing
towards the middle or rear of the living room.

As | moved through the apartment, | saw the subject moving towards me. We
were coming towards each other. | hadfirgarm in my right hand out in front

of me pointed in the direction | was moving. | suddenly felt the subject grab a
hold of my right hand/wrist. | felt aense of immense gegncy to retain my
pistol and gain some distance between myself and the subject. | extended my leff
hand towards the subject’s right should8mnultaneously, | pulled my firearm

in my right hand back and upwards towards my right shoulder in a position of
retention with the muzzle of my gun pointed in a downward angle towards the
subject’s body.

As | pulled my right hand back, the subject continued to hold onto my right
hand/wrist. Fearing that | was losing control, | discharged the firearm.

L. Galer Decl. 11 27-32.
Plaintiffs’ expert, Clark, asserted that Galeesounting was inconsistent with the eviden
In Clark’s view, Mitchell had actually complied with the police order to open the door:

Physical evidence demonstrates that [Mitchell] had opened both the outer
security screen door and the inner front door and neither of the doors was
forcibly breached by Officer Lombardi. iBhis proven [by]the fact that the
doors do not show any visible signs of dgmaonsistent with being forced open
with a “pick” (pry tool used by pate to open security doors). The photographs
taken by the police technician on the date of the incident show no signs of
damage to the frame of the outer ségutoor. The only visible damage to the
screen door consists in [sic] a numbehofes in the screen and a bent support
rod on the front of the door. This minor damage is consistent with Officer
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Lombardi’s use of the pick in an attettp force the door open. However, if the
door had been forced open, we wouldextfo see that the door frame had been
severely damaged and it is not. The door frame is clearly undamaged. Nor is
there any visible damage to the innaemtrdoor. If Lombardi had forced the
inner door open which [sic] pick, theéhere would undoubtedly been visible
damage to the front door. There is none. Also, the plaintiffs have testified that
they examined the doors when they visited the apartment the day after the
shooting and that both doors worked peifecThey opened, closed and locked.
The lack of damage to either door, thek of damage to the door frame, and the
location of the body on the floor a couplifeet inside the doorway proves that
Mr. Mitchell had opened the doors fronitlkin in compliance with the police
orders and that neither door was forcibly breached by the police. Officer
Lombardi’s testimony that he forced the outer door open is false.
Clark Decl. § 17 (Dkt. 107). Consistent with Clarktatements, photos of the outer security door s
punctures in the mesh screen, but no damage to tioexXrame. Yourke Decl., Ex. 5 (Photos). T
door has both a deadbolt and a doorknob locking mechanism; neither appeared damagegolice
post-incident report contained similar findings, “sodamage to the framework of the metal sect
door consisting of both apparent impact and pry syaskich appear to be fresh,” but only as to
front of the door, not the exterior frame or the doorknob or locking mechardsnix. 6.

Clark also contended that defendant Les (aiéed to warn Mitchell upon making entry in
the apartment, in violation of standard police policies and procedures. Clark Decl. 1 19. L¢g
testified, “I do not have a recolléan of saying anythingp the subject as | entered the room. B3
on all of my training and experience, howeverowd have given commands for the subject to s

his hands and hit the ground. That was, and is, my custom and practice.” L. Galer Decl. | 3

1. Evaluation of Disputed and Undisputed Facts
In the August 13, 2011 Ordethe Court found that its jmr Summary Judgment Ords
improperly discounted the testimony of plaintiff's expert, Clark, who disputed each of the ke
Given the new credibility issues raised by Lonuddarindictment in particular, the August 13, 20
Order instead held that there was a genuine issoetdrial fact as to whether Mitchell opened
door. If Mitchell opened the door, the Court found, it called into question the reasonable

defendant Galer’s actions in raising his fireamd antering the room aggressively with his gun drg

in front of him, without instructig Mitchell to “get down,” as plairffs’ expert Clark had testified. The

Court reiterated that summary judgment is inappad@mwhere credibility is at issue and found t

6

how

he

rity
the

[0

sG
sed
how

D.

3%
=

fac
12
the
ness

A\WN

nat




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

whether the door was opened by Mitchell or Lombardnisssue of fact thatirns on the defendant

and Clark’s credibility.

2. Fourth Amendment Violation

The U.S. Supreme Court has said, “the methahaifficer’s entry into a dwelling [is] amon

the factors to be considered in assessiageghsonableness of a search or seiz¥éson v. Arkansag
514 U.S. 927, 934 (1995). This is so even whezetilice have obtainedvalid search warrantld.
at 929. The police must “strike [] the appropribtdance between the legitimate law enforcen;
concerns at issue in the execution of search wirand the individual privacy interests affected
the executionRichards v. Wisconsi®20 U.S. 385, 394 (1997). Excesdimee claims, in particular
are analyzed under the Fourth Amendment’s objectigsonableness standasdrticulated iGGraham
v. Connor 490 U.S. 386, 399 (1989), afi@nnessee v. Garne471 U.S. 1 (1985). Determinir]
whether the force used was reasonable requires a carefutinglamn the nature and quality of th
intrusion on the individual's Fourth Amendmenterests against the countervailing governme
interests at stakeGraham 490 U.S. at 396. The test of reasonableness requires a careful atte

the facts and circumstances of each particular cadading: (1) the severity of the crime at issue;
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(2)

whether the suspect poses an immediate threa¢ teafiety of the officers or others; and (3) whether

the suspect is actively resisting arrest or attempting to evade arrest byIflighit 396.

Applying this standard, assuming plaintiffs’ allegealsion of the facts, the Court held that Ll

Galer’s “actions would constitute a violation oftbhell’s rights against unreasonable seizure.” [
241 at 29. But that did not end the Court’s summatgment inquiry. In the initial summary judgme
briefing, defendants argued that they were entitlggitdified immunity even if their behavior violate
the Fourth Amendment. Because the Court dideath this question in the initial January 26, 2
Summary Judgment Order, the parties did not niefissue of qualified immunity in the motions
reinstate summary judgment. Nor did the original summary judgment motions focus on q
immunity with respect to the precise constitutional violation at issue.

The Court requested additional briefing on the aep®of whether, taking plaintiffs version q

the facts as true, defendant Les Galer violatédhéll’'s clearly established constitutional righ&ee
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LaLonde v. County of Riversidg04 F.3d 947, n. 10 (9th Cir. 2000) \gesing district court’s grant g
summary judgment because it “should have determariedher the officers were entitled to qualifi
immunity as a matter of law on the basis of undisgidacts and, where matarfacts were disputed
on the plaintiff's version of events.”). In particular, the Court asked the parties whether it hg
clearly established that an officer's aggress$ioene entry with his gun pointed out in front of hi
without telling the resident to get down or othesevmove, when the resident has complied with

officer’s request to open the door, is unconstitutional.

LEGAL STANDARD
Summary judgmentis proper if the pleadingsdiseovery and disclosure materials on file, §
any affidavits show that there is no genuine issue as to any material fact and that the movant i
to judgment as a matter of laBed-ed. R. Civ. P. 56(a). The mog party bears the initial burden
demonstrating the absence of agiee issue of material fac€elotex Corp. v. Catretd77 U.S. 317
323 (1986). The moving party, however, has no butdelisprove matters on which the non-mov
party will have the burden of proof at trial. Timeving party need only demonstrate to the Court
there is an absence of evidence to support the non-moving party’'daase325.
Once the moving party has met its burden, the bustidts to the non-moving party to “set g
‘specific facts showing a genuine issue for triald. at 324 (quoting then-Fed. R. Civ. P. 56(e)).

carry this burden, the non-moving party must “ahore than simply show that there is so
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metaphysical doubt as to the material factddtsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cdrp.

475 U.S. 574, 586 (1986). “The mere existence of dikziof evidence . . . Wl be insufficient; therg
must be evidence on which the jury could reasonably find for the [non-moving paktydérson v
Liberty Lobby, InG.477 U.S. 242, 252 (1986).

In deciding a summary judgment motion, the court must view the evidence in the ligh
favorable to the non-moving party and dral jastifiable inferences in its favor.ld. at 255.
“Credibility determinations, the weighing of the emite, and the drawing of legitimate inferences f

the facts are jury functions, not those of a judge . . . ruling on a motion for summary judgtde

8

t M

om

nt.”




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

However, conclusory, speculative testimony in affidavits and moving papers is insufficient t
genuine issues of fact and defeat summary judgmidrarnhill Publ'g Co., Inc. v. GTE Corb94 F.2d
730, 738 (9th Cir. 1979). The evidence the parties presgst be admissible. Fed. R. Civ. P. 56(c)

DISCUSSION

l. Qualified Immunity as to plaintiffs’ excessive force claims.

2).

Although the Court’s August 13, 2012 Order held thetahlwere disputed issues of material fact

with respect to plaintiffs’ method-of-entry/esssive force claim, summary judgment may still

appropriate if defendants, all police officers, anétled to qualified immunity. The threshold inquiry

be

in a qualified immunity analysis is whether the plaintiff's allegations, if true, establish a constitgitior

violation. Wilkins v. City of Oakland350 F.3d 949, 954 (9th Cir. 2008)t{ng Saucier v. Katz33

U.S. 194, 201 (2001)). The Court has already foundakatg all of plaintiffs’ allegations as true, Lés

Galer violated Mitchell’s constitutional rights against unreasonable se&edkt. 241 at 29 (“Taking

the facts in a light most favorable to the plaintiffs, these actions would constitute a viola
Mitchell’s rights against unreasonable seizure.”)défendants’ briefing and at the February 1, 2

hearing, defendants argued that the Court improperighed the facts in plaintiffs’ favor in arrivin

fion

D13

at the conclusion that a constitutional violation had been established. In fact, defendants devdte n

all of their responsive brief to attacking the veraeityg credibility of plaintiffs’ expert — rather than

instructing the Court on the relevant law, as requesBsDkt. 250 (Brief of Def’s. Dexter, Galef

Galer, and Lombardi). The Court will not disturlstprior holding, particularly in light of the Nint
Circuit's recent reminder that on summary judgiméfw]e construe the facts, overwhelming
otherwise, in [plaintiff's] favor and ask whether thistrict court properly denied [the officer] immuni
on the basis of those factsJohnson v. Bay Area Rapid Transit Di&013 WL 3888840, at * 7 (9t
Cir. July 30, 2013).

The Court therefore proceeds to the second stifye @nalysis, to determine whether the acti
alleged violate alearly establishedonstitutional rightWilkins, 350 F.3d at 954“Clearly established
means that it would be clear to a reasonable offtea his conduct was unlawful in the situation

created.”ld. In other words, “for a constitutional rigtet be clearly established, its contours mus
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sufficiently clear that a reasonakuifficial would understand that whie is doing violates that right

Boyd v. Benton Count@74 F.3d 773, 780-81 (9th Cir. 2004itihg Hope v. Pelzes36 U.S. 730, 739

(2002)). The reasonable officer avoids committingombg those acts that have been clearly establishec

as unconstitutional, but also similar acts even whieere is no case specifically addressing them, sc

long as existing law provides fair warning that those acts, too, are unconstitufieedope v. Pelze

536 U.S. 730, 739-43 (200Mtattos v. Agaranp661 F.3d 433, 442 (9th Cir. 2011).

The Court begins this ingyi with binding precedentBoyd,374 F.3d at 781. However, eveén

if there is no binding precedent on the questionpart can consider whatever decisional law is

available, including the decisions of state cqudther circuit courts, district courts and even

unpublished district court decisioridrummond ex. rel. Drummond City of Anahein8343 F.3d 1052
1060 (9th Cir. 2003). In excessive force cases, sutthisagne, the relevant inquiry is whether, “un

the circumstances, a reasonable officer would hayédiranotice that the force employed was unlaw

and whether any mistake to the contrary would have been reason&ngd 374 F.3d at 781

Qualified immunity is an affirmative defense andrifore the burden of proof is on the public offig

asserting immunity Harlow v. Fitzgerald 457 U.S. 800, 815 (1981).

A. Aggressive entry

Her

ful,

ial

Plaintiffs argue that relevant case law cleartgleishes that a police officer may not point a gun

at a citizen who is unarmed and not resistingti@napting to flee. Defendants argue that these dase

show that it is clearly established that whigrere are objective factors supporting a potential hagzarc

to police officers or others, officers are constitutibnantitled to exercise reasonable force, includ
aggressive and armed entry into a residéneither position adequately captures the standard ¢

have applied. Potential hazard to the officeras dispositive, as defendants suggest. Nor doe

ing

purt

5 the

availability of immunity turn only on whether thespect is armed, resisting, or fleeing, as plainiiffs

* The parties also cite fmderson v. City of Bainbridge Islaj@D10 WL 4723721 (W.D. Wasl
2010) andHartmann v. HansarNo. C-09-03227 WHA, 2010 WL 335677 (N.D. Cal. 2010). Howe
the warrant execution and police shooting of Mitchere occurred in 2008, two years prior to th

LB
Ver,
ESE

cases. Thus, only cases prior to 2008 are relévahiow what Fourth Amendment standard governed

Les Galer’s entry.SeeSaucier v. Katz533 U.S. 194, 207 (2001) (“Excessiforce claims, like mos
other Fourth Amendment issues, are evaluateokjective reasonableness based upon the inform
the officers had when the conduct occurred.”).
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suggest. Instead, a review of relevant case law shows that courts apply a sliding scale, wher

amount of police officer aggressiveness permiittg the Fourth Amendment varies based on
compliant a suspectis — evidenced by the attemifaninstances such as whether the suspectis a

resisting, or fleeing. It is to those cases the Court now turns.

oW

me

Defendant Wielsch’s brief (Dkt. 249) draws the Court’s attention to the only U.S. Supreme Co

case cited by any party involving an excessive fotagn where the officers entered the plaintiff

home aggressively, with guns drawn.Maoehler v. Mena544 U.S. 93 (2005), the Court held that
authorization to use reasonable force is inherahimuthorization to detain subjects while execu
a warrant. While the force at issue was the use of handcuffs on a mere occupant of the prem

a suspect, or defendant — the underlying facthefofficers’ entry and the Court’'s reasoning

s
the
[ing
Ises

Are

instructive. InMena SWAT team officers executed a warrant, at 7 a.m., in search of a male qusp

thought to be involved in a drive-by shooting. Thantiff “was asleep in her bed when the SW.

team, clad in helmets and black vests, entkezdedroom and placed her in handcuffs at gunpgint.

Id. at 96. According to the Ninth Ruit decision below, the plaintiff “opened her eyes to find a pe|
dressed in black pointing a gun waHight on top in her face.Mena v. City of Simi Valleyd32 F.3d

1255, 1262 (9th Cir. 2003). It was rfantil an officer pushed [thplaintiff] onto her bed, face down

and placed handcuffs on her [that] she was ahildaothat these were police officersld. Although
the Supreme Court focused not on the aggressgeoethe SWAT team entry, but rather on
aggressiveness of the detention in handcuffs, thet@oted that “the governmental interests...ar

their maximum when...a warrant authorizes a search for weapons and a wanted gang memb

\T

FSOr

the
e at

2l e

on the premises.”"Meng 544 U.S. at 100. In such “inherently dangerous situations,” aggressi\

detention strategies are necessary to minimize the risk of harm to officers and lathers.

While Menais instructive as to the relationship between aggressiveness and dangef

executing a warrant, it is not controlling because the Court did not address the issue of cg

subjects. Not only did Les Galer enter Mitchell's residence aggressively with his gun drawi

executing a warrant, but — taking tlaefts in the light most favoraktie the non-moving parties — he did

so without issuing a warning Mitchell to get down and despite Mitchell’'s compliance in just K

opened the door moments before the entry.
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In Robinson v. Solano Count®78 F.3d 1007 (9th Cir. 2002), the Ninth Circuit dealt direftly
with the aggressiveness permitted in light ofibject’'s compliance. There the police were called to

investigate the shooting of a dogaRliff, a 64-year-old ex-policeficer, shot his neighbor’s dog afts

1%

r
the dog attacked his chickens. When the now-unaphagttiff approached police, the police drew their

guns at close range and pointed them at plaintifadh The Ninth Circuit held that the officers’ yse

of force violated the Fourth Amendment because stmd tailored to the compliance and lack of thijeat
posed by the unarmed subject. In finding thecef§’ behavior unreasonable, the Court noted [that
“[t]he crime under investigation was at most aaeimeanor; the suspect was apparently unarmeg an
approaching the officers in a peaceful way...[thevere no dangerous or exigent circumstances
apparent at the time of the detentiamj ¢he officers outnumbered the plaintiffd. at 1014. The “only
circumstance]] ...favoring the use of force was thet that plaintiff had earlier been armed witlh a

shotgun that he used to shoot the neighbor’s ddds.But the Ninth Circuit concluded that plaintiff{s

earlier use of a weapon, which he clearly no longeiexh was insufficient to justify the officers
intrusion on plaintiff's personal securityd.

Similarly, inMotley v. Parks432 F.3d 1072 (9th Cir. 2005), overruled on other roundsiied
States v. King687 F.3d 1189 (9th Cir. 2012), the Ninth Qitaliscussed the aggressiveness permitted
based on the compliance or danger presented byliecs. There, an officer kept a gun trained gn a
5-month old infant while searching the infarivedroom during a sweep of the house of a parolee’s
girlfriend. The Ninth Circuit held that, “[w]hile it may have been reasonable for [the officer] to[hav
drawn his firearm during the initiaweep of a known gang member’s house, his keeping the weapc
trained on the infant” violates the Fourth Amendméditat 1089. The Court reasoned that none of the
usual factors justifying aggressiveness;h as danger to the officers, was present; the subject infapt wi
neither a suspect nor attempting to evade the officers or posing any otherlthreat.

In Baldwin v. Placer County18 F.3d 966 (9th Cir. 2005), the Ninth Circuit again considgerec
whether officers’ aggressiveness was justified gitiercompliance and threat level posed by a suspect
There a group of five officers exdmg a search warrant for marijuana entered plaintiff's home “gara-
military style” without knockingld. at 969. Upon encountering the piéif, an officer pointed his gun

at plaintiff, ordered him to lie down, and whileapitiff complied, the officer held his gun to the re¢ar
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of plaintiff's head with his knee in the small of plaintiff's backl. Considering factors similar {
RobinsorandMotley, which also involved the aggressive wliel of guns, the Ninth Circuit noted th
“whatever exigency existed was insuffidien justify” the officers’ conductld. at 970. In particulan
the Court observed that the plaintiff was a derdistl nothing in the recorddicated that the officern
had reason to believe that he would resist or flde.Also, the officers had stated no belief that
plaintiff would be armed; had mentioned no criminatbiily or conspiracy that could have justified st
a belief; and had provided no reason not to identify Hedwes before giving orders to the plaintifd.
Accordingly, the Court found thatetofficers could not justify the force used based on the compl
or threat level presentedd.

While RobinsonMotley, andBaldwininvolved Fourth Amendment intrusions with compli
or non-threatening plaintiffs, the parties also citéaionson v. City of Bellevp2006 WL 223797 (W.D
Wash. 2006), which involved an excessive forcentliom a semi-compliant plaintiff. Officer

responded to plaintiff’s home in the belief that pldintias in danger of harmintgmself. Plaintiff had

at

2]

the

ich

anc

ANt

called a union representative and told her that he was “sad and anxious” about an upcoming jgb-re

hearing.ld., at *1. She became nervous and called police, asking them to do a “wellness ch
plaintiff's home.ld. After unsuccessfully attempting to phone itaintiff, four police officers charge
into his home, all with their guns drawn and trained on Hiin. One officer yelled at him to get U
against the wall, while another officer approadthim, patted him down and handcuffed his wr
together behind his backd. Plaintiff argued that the officerses excessive force when they ente
his apartment with their weapons drawn and kiegit weapons pointed at him until well after it w
clear he posed no threat to the officers. The ttisagreed, and noted that plaintiff admitted tha
repeatedly paused before complying with therious orders from the officers. Thus, w

“misapprehension of Plaintiff's circumstanceswiis reasonable for [the officers] to suppose

Plaintiff's pauses before complying with their regisewere due to resistanae his part, rather than

fear.” Id., at *4. Given the officers’ belief that plaifitmight react unpredictably or dangerously, sit
he was allegedly in the midst of a suicide attemmt,gaven plaintiff's delays in complying with order
the Court found that the officers’ actions wgustified by the exigency of the non-complig

circumstances presentefdl., at *5.
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RobinsonMotley, BaldwinandJohnsorall bear important similarities to the circumstances
confronted the officers executing the warrarifldthell’s residence on March 11, 2008. Notably,

four cases confirm that Les Galer’s aggressiveyaitiitchell’s residencewyith his gun drawn in fron

that
all

[

of him, may have been justified by Mitchell’'s complia level. In terms of their reasonable perception

of threat level posed by Mitchell, the officers believed that Mitchell had a gun in his home, whigh th

believed to be right next to the front door; thatwas suspected of criminal wrongdoing, including

dealing drugs out of his home; andrroneously — that he had beemeicted of robber. Also, officers

were executing a valid search warrant, an “inherently dangerous situation,” accoiamnptdviena

544 U.S. at 100. Interms of compliance, whilergiéfs allege that Mitchell ultimately opened the dgor

to allow the officers to enter, his compliance ptio that time was certainly more dubious that
pauses and delays of the emotionally unstable and potentially suicidal plaidtfinson Mitchell
initially told the officers they had the wrong residence and only opened the door after severa

and exchanges. From defendant Les Galer’s petise, Mitchell was not nearly as compliant or n

the

knc

threatening as the plaintiff's iRobinsonand Baldwin, where both plaintiffs obeyed police ordgrs

immediately. In any event, Mitchell was at least as non-complaint as the plaidtfimsonwhere

the Ninth Circuit found the officersiggressiveness to be justified. Thus, given the relevant cases, t

Court cannot say that Officer Les Galer’'s gntwith his gun drawn, into Mitchell's home was

objectively unreasonable.

B. Failure to Warn Mitchell to “Get Down!”

The U.S. Supreme Court has said that in scineemstances, officers may use deadly force “if

necessary to prevent escape, anavifere feasiblesome warning has been givenTennessee V.

Garner, 471 U.S. 1, 11-12 (1985) (emphasis added). Wherious force is contemplated, the Ni

nth

Circuit similarly has held that warnings should beegi by an officer, when feasible, if use of forceg in

effecting seizure may result in serious injuBee Deorle v. Rutherford72 F.3d 1272 (9th Cir. 2001]).

While there is no allegation that Les Galer entered Mitchell’s home intending to use

deal

force, the circumstances — taking the facts ifigie most favorable to the non-moving parties — show

that Galer could be certain that his method ofyewnuld lead to a serious or fatal interaction.

14
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discussed, there is a significant factual dispute abeuwtfflters’ entry: the ofiers claim to have force)

d

open the front door while plaintiffs’ expert contks that Mitchell himself opened the door. The gnly

available evidence showed no signs that the officatgtfact forced the doapen, and thus plaintiffg

expert asserted that the officevsrsion of the story was fals@ssuming Mitchell had just opened t

door moments before Galer charggglaintiffs contend that Offier Galer should have known Mitch¢g

was standing just inside the door and that Gatmrlavconfront or collide with Mitchell immediatel
upon charging into the home. Gividnis awareness, the reasonable officer would know that he
required to offer a warning in conjunction with emggring such a potentially fatal interaction. Up
reviewing relevant case law, the Court agrees with plaintiffs.

In the leading Ninth Circuit case on failure to warn claibeprle v. Rutherfordan officer shot
the subject in the eye with bean-bag ammunitdhout any warning, causing his eye to be remo
272 F.3d at 1278. Plaintiff's wife had earlier caltbé police when plaintiff became erratic afi
consuming a half-pint of vodka and prescription duygen learning that he was infected with Hepa
C. Id. at 1276. Officers arrived at pidiff's home not to arrest hintut to investigate the reported
erratic behavior.ld. at 1280. Over the next forty minuteaimerous officers surrounded plaintiff
he roamed the sidewalk and front of his propefyhile the plaintiff wasverbally abusive to thg
officers gathered, he was physically compliant whikir orders. He complied with officer demandg
drop potentially threatening items, includiag unloaded crossbow and a hatchet. at 1276-77.
Nevertheless, one officer lodged himself in a setagation against a tree and shot plaintiff as

plaintiff walked toward him, unarmedd. at 1281. The officer testified thia¢ shot plaintiff to preven

the plaintiff from getting too close to him, other officers and the pulilicConsidering the totality j(
r

the circumstances, the Ninth Circuit held, “[t]he alesenf a warning or an ordt halt is also a fact

that influences our decision. Shooting a person iwhaaking a disturbance because he walks i

direction of [the officer]...is clearly not objectly reasonable. Certainly it is not objective

reasonable to do so when the officer neither onthersndividual to stop...andloes not even warn him

that he will be fired upon if he fails to haltld. at 1283-84.

To be sure, Mitchell’s case is distinguishablthett Les Galer’s interaction with Mitchell lastg
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a few short minutes, whereas the officelDieorle had sufficient time to observe the plaintiff and
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ascertain his compliance level. Nonetheld3sorle instructs that a warning prior to the use
potentially serious force is reasonable where it is féasiDfficer Les Galer admitted that he is train
to give warnings and that the appropriate thing tondbis particular situation was to give a warnif
See, e.gL. Galer Decl. 1 30 (“Based on all of my training and experience, however, | would have
commands for the subject to show his hands and hit the ground. That was, and is, my cug

practice.”). Thus, Les Gear actually admitted that he was aware of cruebrles holding, that

of

ed

p giV

bton

warnings are appropriate where feasible. Morgaefendants, who carry the burden on the qualified

immunity affirmative defense, do not allege thattsa warning was not feasible. Les Galer’s testim
was that “I do not have a recollamti of saying anything to the subject @ntered the room.” L. Galg
Decl. 1 30. To the extent defendants allege thatawedrning was not feasible, or even that it wal
fact given, those factual disputes are appropfatea jury, not for the Court on summary judgmet

Moreover, case law subsequenbieorle has consistently confirmed its essential holdigge,
e.g.,Jackson v. Citpf Bremerton 268 F.3d 646, 652-53 (9th Cir. 2001) (finding that the offic
“safety interest” “increased further when the groug warned by police that a chemical irritant wo
be used if they did not move backand the group refused to complyBpyd v. Benton Cnty374 F.3d
773, 779 (9th Cir. 2004) (finding excessive force and a violation of clearly established law

officers threw a “flash-bang device” into a crowed room — without warning — even though th

reason to believe one occupant was armi@dnford v. Sacramento Cntyl06 F.3d 1110, 1119 (9th

Cir. 2005) (even where the suspect did not actuadgr the warnings because he was wead
headphones, officers entitled to immunity for simpsuspect who failed to heed numerous warn
to stop and drop a sword that he was ¢aginto a home in a residential areé@gsey v. City of Federg
Heights 509 F.3d 1278, 1285 (10th Cir. 2007) (finding essiee force and a violation of clear
established law, reasoning that “[t]he absencagfi@arning” before the officer deployed her tase
“makes the circumstances of this case eglgdroubling.”). Given the precedent sinbeorle, and
in light of Galer's own testimony that he was trairte give commands “for the subject to show
hands and hit the ground,” it is clear that Les Ghbal fair warning that his alleged conduct v
unconstitutional.

The qualified immunity standard provides amem for mistaken judgments with respect
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established lawHunter v. Bryant501 U.S. at 229. EhSupreme Court has said that any exceg

force analysis “must embody allowance for the faat golice officers are often forced to make s

Sive

lit-

second judgments — in circumstances that are tansertain, and rapidly evolving — about the nafure

of the force that is necessary in a party situati@raham 490 U.S. at 396-97. “The resolution
immunity questions,” like those here, “inherentlguees a balance betweer tbvils inevitable in any
available alternative."Harlow v. Fitzgerald 457 U.S. 800, 813 (1982). On the one hand, culp
officials should not receive blanketmunity from liability; on the other, officials who make reasong
mistakes while trying to do their jobs should neabthe costs of litigation — nor should the taxpay
underwriting the officials’ defensdd. at 814. “Our society vests law enforcement officers with
authority to carry and use weapons and tacticsmiagtinjure, sometimes fatally, people they susj

of committing crimes. Officers are given a degoderesponsibility concomitant with that gra

authority, with the expectation thiey will exercise it discerningly.Johnson2013 WL 3888840, at

*17. Accordingly, courts should not substitute their judgment for the officers’ own in evaluati
officers’ reactions to novel and dangerous situns. “But none of that means we abandon

expectation that the police will discharge their duties professionally and responsibly.”
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That these were split-second decisions would not excuse Les Galer’'s knowing disregard

clearly established standards. Although Galer’s decision to enter Mitchell’s residenceagjgregh

his gun drawn may be reasonable based on the Gtanges, his decisionwithhold a warning wherg

it was otherwise feasible, if he made such adgieaj would be contrary to established law, :

P

hnd

admittedly, his own training. TheoQrt recognizes that a jury may find no constitutional infirmity affter

viewing these disputed facts and considering thlemgside the credibility of the relevant witnesg
A jury may find, for example, that it was not feasifile Galer to issue a warning, or even that he

give such a warning. It may also conclude that Mitchell did not open the door for the office

therefore that Galer had no reason to think thatiitavould be standing justside the door and that

Galer’s aggressive entry, gun drawn, would lead fatal collision. However, viewing facts mq
favorable to the plaintiff — as the Court must o the Court finds that Officer Les Galer, as \

as officers Phil Galer, Dexter, Lombardi and Wielsch, are not entitled to immunity with resy
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plaintiffs’ method of enty excessive force claimTheir liability for Mitchell’s death turns on disputg

issues of material fact best resolved by a jury.

Il. Immunity for Wrongful Death Claim under California Law.

Plaintiffs also bring a state law wrongful deaaim against all defendants except Wiels
California Code of Civil Procedure § 377.60(b) permpésents to bring a “cause of action for the de
of a person caused by the wrongful act or negleatatieer.” “The elements of the cause of action
wrongful death are the tort (negligence or othesngful act), the resulting death, and the dama|
consisting of the pecuniatgss suffered by the heirsQuiroz v. Seventh Ave. Cent&d0 Cal. App.
4th 1256, 1264 (2006). To prove the tort, plaintifiisst show that defendants violated their duty
care towards Mitchell, which was “the duty to use reasonable force under the totality
circumstances.’See Brown v. Ransweildr71 Cal. App. 4th 516, 526 n. 10 (2009) (explaining tha
same duty is owed to bystanders and suspects).

Defendants assert that they cannot be held liable under state law because the shoot
justifiable homicide. “Under Penal Code secti®, a police officer who kills someone has commif
a justifiable homicide if the homicide was necessadijnmitted in overcoming actual resistance to

execution of some legal process, otha discharge of any other legal dutgrown v. Ransweiled71

Cal. App. 4th 516, 533 (2009) (internal quotation mankdétted). “The test for determining whether

a homicide was justifiable under Penal Code section 196 is whether the circumstances re
create[d] a fear of death or serious bodirm to the officer or to anotherld. (internal quotatior]
marks omitted) (alteration in original).

Immunity exists for state law wrongful deatlaims as well. Section 820.2 of the Califori
Government Code provides immunity to peace offi@ayainst state-law claims for their discretion
acts in arrest situationSee Price v. County of San Die@90 F.Supp. 1230, 1244 (S.D. Cal. 199
Reynolds v. County of San Die@58 F.Supp. 1064, 1074-75 (S.D. Cal. 198f)d in part & rev'd
in part on other grounds, 84 F.3d 1162 (9th C€896). However, Section 820.2 does not col

®The August 13, 2012 Order held that Phil Gdbaxter, Lombardi and Wielsch were “integi
participants” in the alleged constitutional violatiorhus, they similarly do not enjoy immunity if Lé
Galer does not enjoy immunity.
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immunity if an officer uses unreasonable fo®ee Price990 F.Supp. at 1248cruggs v. Hayneg52
Cal.App.2d 256, 266 (1967).
The Court’'s August 13, 2012 Order also requestatithe parties brief whether either Pe

Code Section 196 or Cal. Gov. Ca8ection 820.2 applies to plaintifisrongful death claim. Given

hal

the disputed facts here and the parties’ positioeCthurt is convinced that neither provision prohibits

plaintiffs’ wrongful death claim from going forward.

As stated above, Cal. Gov. Code Satti820.2 does not apply where an officer uses

unreasonable force. Defendants argue that Les Gaderiactelf-defense and that therefore, his act

ons

were reasonable. However, the entire premise of the Court’s summary judgment inquiry here is

plaintiffs have adequately stated a constitutional violation involexgessivdorce in at least thg

method of entry. And as the Ninth Circuit leagplained, “if the police committed an independ
Fourth Amendment violation by using unreasonableddo enter the housegtinthey could be hel
liable for shooting the man — even though they redsgrsnot him at the moment of the shootin
because they used excessive force in creatingttlaisn which caused [the man] to take the acti

he did.” Billington, 292 F.3d at 118&iting Alexander v. Citand County of San Francisc®9 F.3d

1%

ent

J_

NS

1355, 1366 (9th Cir. 1994)). Thus, assuming the trugilashtiffs’ version of the facts, as the Colirt

must at summary judgment, defendants are not entitled to immunity under Section 820.2.
Immunity under California Penal Code Section 196 is similarly unavailable. While the

no be no civil liability for a justifiable homicide, afficer cannot create the peril complained of o

to assert defense of self and atheAs plaintiffs note, it is welkkstablished that “one who negligen

creates a situation threatening harm to another person may be liable for injury to that person...

from the threatened party’s efforts to avoid the pedgarks v. City of Comptpf4 Cal.App.3d 592

(1976). Here, again, assuming facts most favoravisard plaintiffs, Les Galer created the peril

e Ci
nly
[ly

fesL

by

using excessive force in entering Mitchell’s apartm&hus, Les Galer invited the peril — the deadly

collision that occurred as he charged into the residence without warning Mitchell to get out of the \

of his pointed gun, shortly after Mitchell opened ttoor, ensuring that Mitchell would likely be near

the door and thus, in the path of Les Galer’s pointed gun.
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CONCLUSION

Because defendants are not entitled to immumitier federal or state law, the Court DENI

defendants’ motion for reinstatement of sumnjadgment on plaintiffs’ method of entry excess

force claim. The Court also DEES defendants’ motion for summgndgment as to immunity unde¢

California law from plaintiffs’ wrongful death claim.

The parties are further ordered to appear at a Case Management Confefdacerober 8,

2013 at 3:00 p.m.The parties are directed to submit ajstatement no later than seven days pridg

the Conference pursuant to Civil Local Rule 16-10(d).

IT 1S SO ORDERED.

Dated: October 1, 2013
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United States District Judge
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