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Attorneys for Defendant
CORE COMMUNICATIONS, INC.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

SUSAN SIMON, individual, on behalf of Case No. C09-00879 MMC

herself and all others similarly situated,

Plaintiffs, IN SUPPORT OF DEFENDANT CORE

COMMUNICATIONS, INC.’S

V. MOTION TO DISMISS UNDER FED.
R. CIV. P. 12(b)(2)

ADZILLA, INC. (NEW MEDIA), a

Delaware Corporation, CONDUCIVE Date: July 10, 2009

CORPORATION, a Delaware Corporation; | Time: 9:00 a.m.

CONTINENTAL VISINET Courtroom: 7, 19" Floor

BROADBAND, INC., a Delaware Judge: Hon. Maxine M. Chesney

Corporation; CORE
COMMUNICATIONS, INC., d/b/a/
CORETEL COMMUNICATIONS, INC,, a
Delaware Corporation; and DOES 1-50,
Corporations Defendants,

Defendants.
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I, Bret Lyle Mingo, do hereby declare and state:

1. I am the President of defendant Core Communications, Inc. (“Core”). I have held
this position since Core’s founding in 1999. In this capacity, I am familiar with all aspects of
Core’s business operations. [ have personal knowledge of the facts set forth in this declaration,
and if called as a witness, I would be competent to testify to these facts.

2. I have reviewed a copy of the complaint in this matter. The complaint alleges that
Core is a Delaware corporation with a d/b/a of “CoreTel Communications, Inc.” That is not
correct. Core is incorporated in the District of Columbia and has its principal place of business in
Annapolis, Maryland. Core does not use any d/b/a. CoreTel Communications, Inc. (“CoreTel”)
is a holding company that wholly owns Core and various affiliates of Core. I am also President of
CoreTel. CoreTel is incorporated in Delaware, and its principal place of business is also in
Annapolis.

3. Core operates as a competitive local exchange carrier (“CLEC”) in Maryland and
Pennsylvania. Core offers telecommunications services and selected Internet routing services to
Internet service providers (“ISPs). ISPs, in turn, provide Internet access to their end user
customers, such as the plaintiff in this case. Core does not provide any services directly to end

users of ISPs, and the plaintiff in this case is not a customer of Core’s.

4. Core does not conduct any of its business in California, and has no customers in
California.
5. Core is not authorized to do business in California and does not have a registered

agent for service of process in California.
6. Core has no employees who work in California.
7 Core does not advertise in California.
8. Core neither owns nor leases any property in California.
9

Core does not have any office, bank account, mailing address or telephone listing

in California.

10. Core does not pay taxes in California.
11.  Core has not committed in California (or anywhere else) any of the acts alleged by
-2
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1 | the plaintiff in paragraph 20 of the complaint.
2 12.  To the extent plaintiff seeks to establish personal jurisdiction in California over
3 | Core because of its prior business dealings with co-defendant Adzilla, Inc. (“Adzilla”) — which

4 || plaintiff alleges has its principal place of business in California — there is no basis to plaintiff’s

5 I position.

6 13. On August 30, 2006, Core entered into a “Services Agreement” (“Agreement”)

7 | with Adzilla, a true and correct copy of which is attached hereto as Exhibit A. In the Agreement,
8 | Adzilla is described as a Canadian corporation headquartered in Vancouver, British Columbia.

9 | The Agreement was signed by Martin Stewart of Adzilla and faxed to me on August 30, 2006.

10 | The fax transmission was initiated from Adzilla’s telephone number (604) 628-4351 and was

11 | answered by Core’s telephone number (410) 216-9867. Adzilla’s exchange, 604-628, is

12 | associated with Vancouver, British Columbia. Core’s exchange, 410-216, is associated with

13 | Annapolis, Maryland. Adzilla’s fax cover sheet lists a street address of 840-1140 West Pender,
14 | Vancouver, BC.

15 14. The Agreement states in section 13.1 that it is to be governed by the laws of the
16 [ state of New York, without regard to conflict of law principles.

17 15.  The first step under the Agreement was to test the compatibility of Adzilla’s

18 | equipment and technology with Core’s network. This testing phase began in approximately

19 | March of 2007. During the testing phase, Adzilla’s equipment was physically installed on Core’s
20 | network only at Core’s points of presence (“POPs”) in Philadelphia, Pennsylvania and Ashburn,
21 | Virginia.

22 16.  In December of 2007, Core stopped the testing phase and de-activated all of

23 | Adzilla’s equipment because of on-going interference with the operation of Core’s network.

24 || There has been no Adzilla equipment installed and operating on Core’s network since that time.
25 | During the entire testing phase, Core employees stationed in Pennsylvania communicated with
26 | Adzilla employees stationed in Vancouver, British Columbia. None of the work under the

27 | Agreement was performed in California, and to my knowledge and belief, none of Adzilla’s

28 | employees with whom Core employees communicated were stationed in California.
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1 I declare under penalty of perjury under the laws of the United Statcs that the foregoing is
2 | true and correct, and that this declaration was executed on May Zi , 2009, at Annapolis,

3 | Maryland.

s 4,

Bret L. Mingo (f
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ADZILLA

NEW MEDIA

10 Bret FrROM Martin Stewart
COMPANY cc ’
FAX 410-21689867 PAGE

suvect Executed Agreement August 30, 20086

Here is a copy of the fully executed revenue share agreement for your records.

Please sign two originals, send them to me and we'll eign them and send one back to you.
We are looking forward to kicking off our partnership together,

Sincerely,

Martin Stewart

Regional Account Director - Network Group
Adzilla New Media

604 628 4369

ADZILLA new madia. 840 = 1140 West Pender, vancouver, BC VBE 4G4

www, adzilla com | Theinformation In this fax is conficentlal ang may be legally priviieged, it [s intendsd wolaly far the addreasan. Accessto fhig fax w
) ' anyone giss I8 unauherized. If you are nof tha irtended recipient, eny disclosure, capying, distribution or any action taken of omtted
10 ba takan in rellance on K, le prohitited and may bo unlewiul, When eddressed 1o aur oilsnts any ophlona or advice contaived his
18X Aro subject 16 tha terms and condhtions cxpressed i the appikadle ADZILLA new media cllent angigoment eontrect.
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SERVICES AGREEMENY

Tiug STRVICES AGRBEMUNT (the “Agreement”) dated rhhl’ dayof', A?ﬁ: 2006 (the "Effcctive

Date”) s made by omd between Core Conmmnientions, Inc., ¢ Districl of Colwnbia comoration with

head«\lnmm al ("Company™), and o undersigned, ADZILLA INC., & Canadian comartion logntod ot §40 -

l!hugj"\nei" “.s:;nder Strosl, Viewouves, RC, VOE 4(31, Canada ("ADZILLA™) (each, 8 *Party,” and colleclively,
G 3

RECITALS

WHI'!‘}{EAE, ADZTLLA provides Internet advenislng and value-uekdend servicys o Inieret nocusk servive
providers,

wmsm;/.s. Company provides networking and other related servioss 1 Inteme aeuess servion providers
And desirey lo offor ADZILLA'S Internel wdvertiving nd valuc-added sorviscs to fts 18P Custamerns.

WHEREAS, Compuny snd ADZULA agree 9ot Aubject fv corain provisions und Timitions contiined
heroln, ADZILLA will provida castoin Intemes advertiging technology ingallcd in the Conmpsny ‘s Notwark,

NOW, THERFFORE, for mulua! aud valuable comeidemtion, the sutlicienty and receipt of which arc hereby
ackmowledged, ADZILLA and Cormpany herehy agree 95 follows:

1. Ceviain Definitions

1.1, Accesslblo Knd Usess means the number of find Users of 151 Cosloners at a spesificd POP thatare
fechnically enubled 1o socess the ADZILLA Teshoology and are technically enabled to recsive
Adajln Advertising. Since the pracise nunber of pach ISP Custimer's Tind Uters nidy viot alwoys
bu siiainnble, for purpesss of thic Agreement, this wunsher will calculowd by mutuplying the
average numher of Mandged Midem ports utilized by 18 Customers 3t 8 specitied POP thet
Comptny romonably belioves are receiving Adsilla Advertiing by cight (8) Bml Usens per said
Moviaged Modem port.

1.2. Adverifsing moass the promwstion of advertisers, Spensors, promational partcrs, medin hiyinyg
servics or other simitar eutitlcs that, wheiber directly or twough nn agency, promote their brands
or their priducts or services thotigh Content deliversd through the ADZILLA Services on
Cortpimy’s Network.

ADZILLA Publishor Netwark means the: cemtratly managed group of third perty web siter through
whigh ADZILLA, or itr advertising partner, can dismitne advertising,

14 ADZILLA Sarvioes means tho Advertisiug and volue added servives described in Article 2 of the
Agrepmen.

1.5. ADZIIA'S Technnkigy touns all hardware and soilware components owned, provided or
operated hy ADZILLA incinding, without Eimitaion, afl equipment set forth in Schedulo A, all
ducumcntation, changoe, and modifieations thereof, and any osher welnology st iy ereured hy
ADZILLA, or providul by » thied party on belalf of ADZ1LLA, heretinder, and wsed by ADZILLA
to provida the ADZITI.A Services.

I.6. Compemy's Network means the entim notwork, inclusive of both hardwere snd software
components whether gwned by the Company or opstatad by the Company % provide internel
kboens serviocs to all of its ISP Cutomers und thesr Bnd Users wlther directy or throagh the
Compay*s swbsidiaries or Company's 1SE Chigtoinars,

1.3

1.7 Contem menny advertising creative Intended 1o eonvey n Mgy, includiog Brrough e, Alntic or
animatod hwwner and buttons, gmphical propenivs defivered w End Users hrowgh ADZILLA
Servies,
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1.8, Clicksivanm Datn means information that Commany and its 1S Customors Mmay agreo © provide to
ADZILLA peparding omling mvigations and tragsactons inderaken by Rnd Users.

19 Bad Uker muans any porson or enlity that aceesess wb prges through Company's Nerwark.

110 8nd User Duts means Clickstream Dats omt Bnd Usker Information Heat s aggrogated amt
monymized conaispant with the Privagy Policy get forth in Schedls

1,07 End User Infwmation micans Inidraation hat Compuny und its 15p Customers mey ogree: to
provide o ADJIT,LA soganding End Users ineinding, butnut Kmilsd 10, typa of [Sh necount (inl-
up ur broadband), postat carde, gewdicr, langunge, atg.,

IRVAL 4 ‘C‘wumm Are those Inlecnet avoess gervice praviders to whom Conpany 6nwidu natworking
wivises it are techaloalty capable of permitiing use of the ADZILLA Technology via the
Comptmy Network.

112, Value-Addod Scrvices means servicas set furth in Exhidit € provided using ADZILLA'S
Teohnclogy thas Compny vy offer ko End Users directly or throuph ils ISP Customers

% ADZILLA Sevvicey

21 Advertising Dispiny, ADZILLA will provide scleeted Sind Usins of Compruty’s Neowork with
ADZILL.A Content a< sei forth in Schodule 8,

2.2. Valuo-added Serviews. ADZILLA will provide seleate End s of Compnny ‘s Network with
the Value-Added Satvices sot fotth in Schesiules C.

3. Lisenygs Granged snd Pavoent,of Fre

31 ADZILLA Technulogy License. Subject fo the terrms sancl conditions hereof, ADZILT.A herchy
grunts 16 Compaity & worldwitly, royalty-fics, non-axelnsive, non-tansferabla Ticense to justall and
operate Adzilla Techmniogy on Conpany’s Networlk,

311, Ownership, ¥xcopt as othierwise Provided in this Agreemunt, ox betwoen ADZILLA ond
Compeny: Adzilta and its xgplier retnin all vights, titl and interost in and to all inteticetwal
propenty fights embodied in or assonisted with ADZILLA Cuntent, ADZILLA Services, and
Adrillu Teobpology. Thate are no implied Ficenses unger this Agreement, and any rights not
cxpressly smmted fo & Bestgen herewnder arp reserveq by the licensor of lta suppliers. Nekther
Farty will axceed the soope of the Ueanses sranted listeunder.

43 "Company Licenss ty Divpiny Advertising, Subject tn tha termy snd conditions herenf, Cympany
herehy yrmig t9 ADZILLA for those Company facilitics tn which ADZILLA, bas inslled apd
made operatiovsl its Teetmolugy, a non-cxelusiva (o3 per Section 3 2.2). non-transRrable license to
display Advertsing 10 Fnd Uscrs In aordor provide the ADZILLA Sorvices. ADZILLA may
display Advertising throngh the Adzills Technulogy in order to provide the ADZILLA Sorvioes i
certuin g Users of ISP Cuslomers ax provided ¢ jn Section 6.3 of this Agresment and Scotion &
of Schodule A,

321 Licening Fee. Cympany's foe fom ADZILLA. i exchinge for yranting te License o
displty Advertising iz set forth in Schedule B,

lz2.

33, KCompany License tn Cathyr angd Use End User Dama. Subject b the teryms umd cunditiooe hereof.
Compay herhy grants 1o ADZILLA for those Comprny faciRies in which ADZIT.LA smiaufls and
wperales it Technology, @ pon-eaglusive (xs per Soarlon 3.3.2), nonstransferble license 1o yse Bnd
Uscr Data in onder b pravide the ADZILLA Sorvices. ADZALLA may vollect End Usar Daty
through the Adzilla Teehwalogy In order to provide the ADZILLA Services Fum covtain Fngd Users
Al ISP Customers as provided for in Seetion 6.3 of this Asreement and Section 6 of Schedule A,

DM_VAN/260207-00001/5 391360,2 vor 3 Pago 2 of 2
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3.3.). Licensing Fec. Company’s fos ftom ADZILLA in exchangs for granting the License to
gather and vse 2nd User Data Is st forth in Scheduke B.

3.2

3.3.3. Culleeting Limitutions. ADZILLA agrees thal o) Gind Usens Daw eollected by ADZILLA
will b limited 1o information reasmably rolied 10 the provision of the ADZILLA Serviees
Under this Agreemant,

334, Use Sullject to Privacy Paliey. ADZILLA agrees that ADZILLA Services shall sdhere to
the Privacy Policy atached hereto a8 Soheduts D. Tho Privacy Pylicy sl he congisiont with
the 1erms of this Agreament. -

34, Paymems, ANl pAymcems due flom Compoty o ADZILLA will ho dedusied From prymenty dus 1o
Company from ADZILLA under Schraluley © (Trta Acdess feos) and b (Advertising Reas). All

4. ADZILLA Technolpey

4.1. ADZILLA Technology Instafiation. Company agrees o allow ADZTLLA o phie ADZILLA
Technolagy at one or mors Conipany tuntrplled data penters for thy purposs of fulfilling Adxille’s
obligations under this Agreement, ADZILLA bitteux nol o pluce uny softwar: on Compamy yervers
Tror opemic ADZILLA’s Teehnology in any wiy so a3 to eayse Ay harm, distuption, degmulation
oF intesfatence o Compuny’s Network or ISP Customem, ADZILLA will have rensonable access
o ADZULA Techmology during notma) business howgt, Tn the event Compuny determines hat
uny ADZILLA Technology materiully negatively impaee the operation of Company's Nerwork, or
resulty in harm, dispiption, degradation ar insrfercnoe 10 ISP Customers, Company will buwe the
right to immedictaly dicnnneat or divcontinuo tho yse of all such ADZILLA Technology untl such
time 88 ADZILTA remedits or removes the caude of such hurm, disrapton, degradation o
interference. ADZILLA wil) install pr) depluy the ADZILLA Toohnelogy In Stages as Jesoribid in
Schedute A attaehed hemsto,

4.1.1 Instaliation and Testnp. ADZILIA wil work covperativaly with Company snd »! the
direction of Company during the pro-inatitation vesting, lnstallation and pot {nstallsion
lesting i ensyre thot the ADZILLA Tovhnelogy has no hegative fmpact on Company's
Network or Company's ISP Custamens, Tho ADZILLA ‘Teehnology m« be actvited n
Company*s Network vl Company sciepts In writing that the Adxilia Technology has besn
thoroughly tested in Contpany'x Natwgrk and hag passcd all Company reguired westy.

4.1.2 lostatiation Costx, Company will be responsidle for a coe-tine equipment installation for
ond u monihly equipment rautal fes, Thess foes are st firth in Scheduls A amd wil) be
eddusted from Company's licensing fis set farth in Schedule B,

4 1.3 Maintenxnte and Upgrades. Adzllln will provide at o cost to Company all of the letessary
maintonnnae, softwire fixes ard software and bundwars repluwemonis and upgrades 1 keep
AIBZILLA’ Technology in guod, working ovder, and will provide sy Company any upgrades
0 ADZILLA'S Techmology iniendcd o provido Iruproved performonce or ndditfonal festyres
it Advilla under the sacio terms thg ADZILLA nxkes features available 1o ey ofiwr
Advifls, customer,

4.2. Training. ADZILLA will provide Conpany with tmining in the use of the ADZILLA ‘Technology
under tha tarms sct forth in Scliadile A.

421, Tralning Costs. Company will be respansible for taining costs. These foes org sot forth in
Sehedule A aod will b2 deducted from Compuny's ligemying fiss set fyrth in Scheulule B.

PM_VANZ90207-00001K354580,2 ver 3 Page 3 of 22
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43, Gustomer Seleetivity. Adzill shall brovids the means for Compuny b selest which of Cunpaoy’s
ISP Cuntomers will receive ADZILLA Services Conmany shwll not be vequited t provide nny
sdditional softwara, alter any soflwars oy obitin xny addstionsl tardware In onder t provide thiy
isiomer aglectivity, Ay pert of thix cusiomer sclgenvity Adziie shajl provide tonzpnabio meany fr
ony End Users of Coompany s Network to “optout” of recefving Adzilla Serviver.

44. Tethnolugy Return, Within ve business days of lsrmination of ihis Agrecment by ailhur party,
Comwpany shall vetusp all ADZILLA Technolugy, o well o any other docmontation g other
wmaterkals rofating W the ADZIT.LA Technology, 10 ADZILLA. usig pre-pald shipplug waybili()
provided by ADZILIA. Company's obligndons weder this Sectlon will not be sattsfied untl
Compumy cortifins in wiiting fo ADZILLA that it hos not setsined ay ADZILLA humdwnse,
software or documentation or relnteg muctisls, or any copies of doctinwentation or relakd
RRterial,

45. Technolygy Damage, IT any ADZILLA Teahnology I¢ lost, damnged or siolon after delivery w
Company, Compasy will b bable 1o ADZILLA for tho cost of such Teonnology up w0 a maxtmum
limlt of $10,000 pwr umit, i€ such foex or dummage s tha role reault of nagligence or willinl acts on
thepent of Company  Adzilla agreas to be raponkibly fir all ather causes of losy o damags und o
provide the minimmn isusmnes reguired by Company s Co-iocution Service Supplemcntal Ex hibis
to the Madter Services Agreoment, which ADZILLA Apredd W enter inky prior W inalalling say
Technoloyy in Campany’s facilities,

Rengrty,

5.1. Advertising Revenne Repovts, Duning the: term of this Agrcomions, ADZILLA will provide
Company with repony ("R ns") with reapect 1o revenue fiom Advertising 0o Jater than five (%)
days afler any month for which the ADZILLA Technolopy is wperationnd & Company’s Network
and such Reports will be provided ina tufually agree! upon format,

.11, Reportiop By Cumtumrer, ADZILLA aprees to provide Company with adoquate reposts with
suffiviert. dotall for Company 10 ba able f repurt Tdvense Poo ravemue frym ADZILLA
Servicss by ISP Customer.

3.2. Wnspection Rights, Duricg the tam of drs Agreomwnt wad for six (6) months thercafier,
ADZILLA will maintwin proper veeords and books of account relating to the Repotts provided t
Coxv{nny. Ne more frequentty than once every yeur, Company's designatcd wwditing prfissstuny)
ihay ingpeet snch retonds to verify ADZTLLA'S Reports to Company. Any such inspoction will he
wonducted in @ manner thut dots no Interfore with ADZILLA'S reguinr buslness activities. The
ouditng professionel whl enter igto g confidestittity ugreement in o Rym spesifed by ADZILLA,
il will not discloso any of ADZILLAK records m Company. ADZILALA will immcdinicly muke
any ovemus paymonts disclosed by the nuxdit plus applicabls imerest. Sush inspection will beat the
Company's cxpense unless such audit reveals un underpsyment of mowe U 10% daring pay
Pryment period, In which ¢oae the reammohle ousis of such inspestion will be ot ADZTLLA
sxpenye.

6.1. Mutuat Representations and Wareaoties, Each Party ropresents and warvants thot: (i) it bas foll
powor and authurity 1o cnter fto this Agreemant aad perform al uf its oNligations hereundor,
aid (i) its eniry into this Agtesmient does not vinlate uny ather agroement by which it ie bouml,

0.2, Cempuny Repressnmtions and Wareanties. Company spresents, warmnis, sovenants um agreey
() that, I deemed mevensary, it iy Teaponsible for securing me sequisite perminsion from fty ISP
Customer before requestg Adxilla to poror e Services sed forth in Section 2 for any spevitip
18P Custowticr, (b) to provida ADZILLA with full sopess 9 the ADZILLA Technaloyy such that
ADZILLA is able to remotely monitor and selivaly control servises ruming on thy ADZITLA
Technology at off timex, provided that ADZILLA conplies with alt renconable Tequiroinants
impoasd on it by Company with rerpect U said aegess (¢) to provide epvess w a publisly uceessible

OM_VAN/200207-00001 6251380 2 vy 3 Paga 4 of 22
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a4,

65
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IP wkiress b the ADZILLA Twhnalogy. provided that ADZILLA comphas with ol reasenpblc
woquirements impised an {t by Company with respect 1o said agcess

ADZILLA Representations and Warrsnties, ADZILLA represonts and wasrants that: (@) w0 the
best of Its knowlodge, the ADZILLA Tochnology does ot contain any Viruses, Trojan horses,
wamng, time bombs, eanvelboly or other sumpliter progrynining routines that are intended to
damnge, dottmentelly jucrfere with, sutraplitionsly intercant or exproprists any system, dat or
personal inforrmation; (b) the ADZILLA Servicer, ADZILLA Tushnolugy undior ADZILLA

Contemt do notand will not conain any tsubnology, content, datg, work, matenials, link, adveriising

U services that violate any opplicable law or regylation or infringe or uisapproprime ay
proprietary, (ntellectunl property, contmet or tart Nght of tny person or party, ADZILIA fittfder
TEDPOAEINS and warrents that it will make tommercilly retmmable olforts o engur that; (1) tha
ADZIELA Serviges will be perfvmed, amd the goods, matarials, documeniation, analysis, dam,

(i) thax fo will ot ageapt any Medtiy hut contains: indocont, obscena or pornogrplhio matertal, hate
speech, highly explorive subjen nattor (e detommined by ADZILLA, Compnny or any applicable
legislative or vogulatory body), any gl subjoet matler o nclivitior or uny giher conlent (hat dopes
! meet the Network Quality standards as tn offeot from time 0 Sime (eolloctively teformd tp ay
the "Probibited Content™; (<) ADTTLIA will nut replice, alter or rémove ony ad or other contant
without the prior wrillen vonsent of the publisher or owner of said ad or content; (d) ADZIT 1A
will aot present Intenitial or similar type advertisements & any End User without prior wriren
cousent of Company, and witl only present lnfersiitial of simlinr type udvertivements when
soecifically authorized by tho affected JSP Custurmun; () ADZILLA will i present Tnsertion or
sitllar lype sdvertisements to any End User withaut prior written consent of Compamy, and will
tnly I Lrgortion or similar type advertisonients whea rpecifically authorized by the atfocted
18P m\u (D ADZILLA will not present any Pop-Up or Pop-Linder aavertisements withoyt
brlor wrilten consent of Company, thd will only present Pap-Up ur Pup-Under advurtigements
when specifically outhorized by the nfVented ISP Customer; () ADZILLA witl not use apy
Cliskstream Dats or End Uer Infsrmmsion withowt prior written comvent of Corupany.

Pisclaimer of Other Warrantles. EXCEPT A3 EXPRESSLY STATED HEREIN, EACH
PARTY DISCTAIMS ALL WARRANTIES AND CONDITIONS, FXPRESS, TMPLIED OR
STATUTORY, INCLUDING WITHOUT UMITATION THE IMPLIED WARRANTIHS OF
TITLE, NON-INFRINGBMENT, MERCHANTABILITY AND FITNESS FOR A PARTICULAR,
PURPOSE. NEIYHER PARTY REPRESENTS NOR WARRANTS TMAT ITS SITE oR
TECHNOLOGY WILL OPERATE SECURELY OR W!'I'HQU'I' ANTERRUPTION. liach Pany

NO INDIREC'T DAMAGES. IN NQ BVENT SHALL LITHER PARTY BE LIABLE 10 THR
OTHFR PARTY OR TO ANY OTHER PART'Y FOR INDIRECT DAMAGES OR LOSSES (IN
CONTRACT OR T™N TORT) IN CONNECTION WITH THE TECHNOLOGY, THE NETWORK
OR TINS AGREBMENT, INCLUBING BUT NOT 1IMITED TO DAMAGES FOR 1.08T
PROFITS, LOST SAVINGS, OR INCIDENTAL, CONSEQUENTIAL, OR SPECIAL
DAMAGES, BVEN It CAUSED BY FARTY’S NEGUIGENCE AND EVEN IT PARTY HAS
KNOWLEDGE, OF THE POSSIBILITY OF SUCH POTENTIAL 0SS OR DAMAGE,

Intafjectunl Propedty

71

72

No Reverse Engineering, Company will not wt any time, whether before, during or after thee Term
ol 1hix Agreemont revome enginear, disassemble or decormpile the ADZILLA ‘Tochnofogy or sny
pan thereof of prepars derivative works thareof. Comprny ahall not copy, vanafer, display or use
the ADZTLY.A Technology exetpt ag exprosly suthoringd in writing by ADZILLA.

Ownership of Inventlns. Jhe parties lioraby agres that ADZILLA i and will be (he exclusive
and igrevouuhle awner of all Inveotions that muy rewh fom knnwledge grined turing tha trial
depioyment, und whether mch Invention I mde by ADZI1IA, by Compuny, or joimely, Commpimy
will prompy execute and deliver 1 ADZILLA of the cost of ADZILLA auch further documents
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and asvurances ant thke such (urther actions as ADZILLA may from time 1o time reasonably
Tequest in order fo iore effetivaly camy ot the fnfent oud puspoae of (his Section and to establish
A protect (e right, fvereats and ramcdics intended 10 he created i favor olFADZILLA,

Retentinn uf Rights by ADZILLA. Al proprictary U inkidlloiral propery righs, incling
Sopyright, in and o the origioal and si} coples of the ADZILLA Teghnalogy, all sofiware
camponents thorood, the docementation ur any changee ot modifioations made to any of them shal)
bs and remain that of ADZITLA, Company hns no rights In of to the Bauipment, ol software
somponents thereaf, the docnmentation of any changes or modifcationy noxlo to my af them,
except b grunted herein, Cotmnaity shall not st umy time whethar befors of afler the termingtion of
this Agreement conrass of aid ofhers in cuntesting, or do anything or ald others (1 doing anything
which otherwies frpmir the validity of, ny intelleetwal progurty rights af ADZTLLA inand W ihe
ADZILLA Teobnology, all softwore samponents theroof, the dosumentndon or any changes or
modificstions madg 10 any of them.

XERM AND TERMINATION,

L A

82

]
LAR

8.2

Teem, The tomn of this Agrasment will begin on the Effective Date and end on the Fifth
ennivemary of tho Effkciive DAt and will renew autoumtically for one (1) year terms (each a
“Revewal Term™) unless (a) cither Party notifies the ather i writing at cas thirty (30) days prior
10 the end of the theri-cumant Initiol Term ar Rencwal Yerm that it will pot Moew the Agrcoment,
or (h) carlior toeminated ox provided m i Agrocment  The Initlal Tenn nnd any wdditional
Renewal ‘Temi(s) or portiun(s) thereof untl the Agreement i terminaied will collectively be
veferved to hervin oy “Tarm”,

Installation Completiom Date. Afer ADZILL.A' Teshnology has been suceessfully inswllcd on
Company~controlled premises, tested by the Conpany and detemined 10 be working o the
Compeny'y reasounble satisfaction then, the partics will sign an “Installation Completion™ form
indicating thid the ADZTLLA Technolopy and Services have heen installed and wre upemifonal.

. Termination. The Agroemen! may be terrmnatcd by sither party fior any 2650k or ito resgon during

tha first GO days aler i Tnstllation Completion Daw: by praviding wrilten notics w the othor
perty “lis Agroement wifl be tormunable at the discretion ol the mjured Party, prior the end o the
Term: (/) il u Party nsnerially braachas this Agregmom and docs not cure such breach within thinty
{30) dayx followlng written notice thareo! Trom the ton-brstching Parly; (h) wpun the admission by
the other Party in writing of the incbility to py debts generully ws they baogme due or the wking of
any tirporaic action mntamount w sech sddnmizaion; (o) npon The other Panty ceasing o do businoss
38 ROINg concers; (d) wpon the other Party making any assighment for the benelit of croditors; (o)
inwnadinigly by the non-brenching Party in fta sl chssrotion ¥pon the other party's matarid brewsh
of Sewtions 10 (*Confidential Tnformarion”) or 71 ("Reverse Boglieering™x (1) upon e onetual
written agreement of the Partics.

{ Limitatiors nf labj

ADZILLA shall defemd, mdormify, and hold Dammiess Company, s officers and direciars,
anployees, und ugents from and agaist omy wil il lwanits, clsims, demands, ponaltics, Josses,
finey, linbilitles, dnmages, mmd expensos (inaluding oitosney’s fees) of any Kind and boture
(maluding domage 1o Compasy’s propesty amd injury in its emphyyees), withgut lhnitation
Whatdoever, in conneetion wiih ADZILLAS opévations, {nstallation or matnicnance of ADZILLA'S
Tochaclopy wenlormpiatd by thir agneement, or athorwise arising out of or in any why cameutpl
with ADZILLAY provision of wevice or porformance vader this apreawent; provided thal this
section sinall not apply to tho cxront that any injury, less, or dangs i camsed by the gross
negligence or willful misconduct on the part of Cismpany.

AD71L),A shall defomd or seille any clim nude or aBy Wit o proceeding ought againg
Compony jugofdr a8 wch claim, svit o proceeding is daded on an aflegation tha, ADZILA'S
Technology supplicd to Company pursugnt i this Agreenmnent infringes the patent, copyright or
other intzllecial property Tights of syy third party, provided that Company shall netify AINZILA
in writing promplly afer tho olaim, sult ot proceeding is known ty Company sed hal give B
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9.4,

9.5,
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ADZILLA such information uw sugh ussistancs as is reasonublg in the vircumstumoey, ARZILLA
shiall buve sole outhorrty 1o dcfnd or settle ta some a5 ADZILLA's oxXpense. ADZILLA shall
indermily und hold Cotmpany harutess from ana agalnat any and alt such clalms ang shall pay all
dwmages and costs finnlly agreert @ be pukd in settlemont of sach oloim, suil or proceeding, or
awarded in any finst judgment gr srbitretion procoeding This Indemiity docs not extend to any
€laim, suit or proceeding based wpon any nfingement or slleged infingemont off cupyrights,
prten or other inellectus! prupenty righty esulting by Company’s combinason of ADZLLAY
Teehnology with o eloments. provided by Company, nor doos it cxtend o any subsequent
altoraton of ADZILLAS Technology by Copany eithar by enhancemant or by conbination with
&Mmua) of Compntyy's desigh, If in any claim, sult ne pnmedin'i ADZILLA'e Technology 5
M 10 infringe any proprictary or inwliccanl Property rights of any third party aad the uas thereol
I8 enjnined or, in the case of setioment o relbrrad io ubove, prohibited, ADZILLA shall bave the
Cption, at its own Oxpanss, W cither (3) oblain for Company the Iwiil Tight to continug using the
intringing item, or () veplace tho indringing iem or modify it zo that it bacomes non~infringing:
gm;nh;:‘ that no such replacemettt or modificatiun shol) dirinixh the portstmance of ADZILLAY
eshnology.

Company shall defenl, indemmify, and bold harmicsa ADZILLA, ity officora and directom,
siployeen, and agents front and agalnst Any ond all lawauits, claltra, densands, pondities, losscs,
fines, Habibties, dmages, ok expemay (imeluding alomey's feew) of eny kind and ngture
(ncluding domage 10 ADZILLA's properly and injury o 13 cmployegs), without bimitution
whatsooves, in connection with Company’s operations, inttallation or maiwtenance of Company"s
Notwork contermpluted by Mg agrecment, or otierwise arizing ot of or in any way cotmopted with
Compary's provision of service or pariorinance under this agreement; provided that this section
#holl not upply to the extons that any injury, s, or dumvige is coused hy the gross mpligence or
willful miscondust on e pannl ADZTTYA,

Compaty thull defend or settle any oim mada or any suit or proceeding brought Against
ADZILLA snzofir as sneh clalin, Suit or procecading i based on an allegation that Cotpany
tehnology operated by Company pursuant fy thiy Agreement infinges the pusent, vopyrigit of
oticr ittellectuat property rights of any third party; provided that ADZILLA shall notify Compeny
In writing prowptly nficr the clolm, mit or proceeding # known 1o ADZILLA and shall give 1o
Comprny such information and suuh nstislanpe 2 is rexsonablc i the ciroumytanees,  Company
shall have sole authority (0 dofend or scttlc the same ap Compuny’s sxpense.  Company chall
Indorminify amid hold ADZILLA hanmiess fiom and aguinkt smy und ull such claims and shiall pay ait
domages and costs flnalty ngreed 1 be pid in sculemeny of sich olnimy suit or proesding, or
awanded in apy final judgtnent or arbiration proceeding. This indomnity does not axtend fo any
claim, suil or pmcecding based upon auy infingeteni or alleged infringenient of copyrighs,
fatents or other intollestual propeny rights resulting by ADZILTA ' combination of ADZILLA'S
Tectnology wifh othor clements provided by Couany, nor does it extend to any snbsoquomt
alteration wf Company’s Network by ADZILLA sither by enbanciment or by coubination with
[rlios) of ADZILLA's design. 1f in any ohim, suit oF proceeding Company's Network iy held
0 {nfringe any proprictery ur intelecmsl Ppropenty rights of my third party and the usc thumul 33
cnjoined o, in e sasc of scttlemant as refbrred to above, prohibited, Company shall have the
Oplion, ut its own experen, W elther (7) olstaln for ADZITLA the lawnl vight 10 continue using the
infianging, item, or (i) replace: the infringing hiem or modify it so that it bocomes nom-infrinying;
provided that no sush replaccment or moditication snall dininish the performance of Company's
Network,

EXCEPT $OR [15 OBLIGATION NOT TO TRANSPER, SURLICENSE (SECTTION 3.1) OR
REVERSE ENGINFER (SRCTION 1) THE ADZILLA TECHNOLOGY, OR ITS
INDEMNIFICATION ORLIGATIONS (SECTION 9) OR CONFIDENTIALITY OBLIGATIONS
(SRCTION 10), Cotrpany's Kahility, if any, for damges orising out of its nughigam acts, o
Tistkes, omistions, interruptions, delays, com, or defects during the couma of lumishing scrvice
to ADZILLA, shall i no event owceed an amount équivalent 550,000 during the period affected by
Such negligenod, or in which such mistakes, omissigns, imumuptions, dubiys, ermors, or duthots
ovcurred. Amty eisakes, omissions, interruptions, dolnys, croms, or defols Yt an: coused by or
Inaterially contribute! 1o by the negligence or willku) acts of' Adzilln, or that atise fromt feilitics or
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10

9.6

9.7

9.8.

cquipment used by Adzills an not provided by Cotipiny, stml) not revolt in the imgosition of any
Yiability vpon Company

EXCAF' KOR ITS MNDEMNIFICATION  OBLIUATIONS (BECTION 9 OR
CONFIDENTTALITY OBLIOA FIONS (SECTION 10), ADZILLA’S liabiliy, if any, for darages
Arising out of its negligent acts, or mistakes, omirsiony, inlarvuplions, delays, errors, or defects
during the conreo of formishing service to Cmpuny, shall in no event exceed un srmund equivalent
§50.000 _durlngctha pecivd afikcted by such nogligenas, o In which such miakes, omisyion,
inetruptions, deluys, errom, or defew oowumred, Any iistokes, umisslons, intermiptions, delys,
erfors, or defecls this src caused by or materally contributed to by the neggance or willtul nets of
Company, or that arise fum fucilitics or cquipment used by Company and not providud by
ADZILLA, shaTl not rewult in the bmposition of any Jabllity upon ADZILLA . .

Company will not be Hlable fir sny sat, ontiasion to act, nogligence, or deteet in the quality of
service of any umlwlying carier or other servioo pravider whose Ingilities or setvives are uset in
fumishing uny portion of the service recelved by ADZILLA. Compuny will not e Jisble e any
fhiltra of performance thet is caused by or the result of any act or omission by ADZU,LA er my
ity ofyer than Company, that famisher services, Roilities, or equipient used In connection with
Company 's scrvicer or facillties.

ADZILLA will not be liable fur wny act, omission to act, ncglipenes, or defent rn the quality ol
service of any wnderlying curier or ather yervies provider whons ficiiltics of xorviess are vied i
funishiing any portinn of the survise received by Company, ADZILLA will ot be lisbie idr any
filwre of parformence bt is caysed by or the result of By agt o omigsion by Company or any
entity other then ADZILLA, thor furpishes services, fubilitivs, or cquipment, used in connection
with ADZITLA 0 sorvices or Tacilitles,

Info Corpany and ADZILLA confirn that any existing Mutual Noy-Disclosure

- Cunfilential Informstion,
Agreoment I8 supunicdid by the provisions of this Adticle 10 of this Agresment.

10.1. 1 connection with pexforming pursunnt to this Agreanent, the parties acknowlodge that thcy may

disclone sndior romcive Confldentinl Information proprietmy o the other party, "Confidential
information” i all information propyristary (e Company of 10 ADZILLA, whother o1 vt reduoed lo
writing o otber tungible medinm of axpression, and whether of not patented, patantable, capublo of
trude Secret protection, or protected as an mmbli!imd or prblishel work under the Uniled States
Copyright Act  Confidoniinl Inforgmtion also imoludes iuformation relating to the intollcoiual
property asd business precticss of Company or ADZILLA. including ioformarion relnting (o
resequch and Jevclopment, inveotions, discoveries, developments, improvements, methods and
procususs, know-how, drawings, hlucprints, spccifications, product brics, algorithms, songmuter
prozrams and soflwarz, composivons, works, concepts, designe, deas, protorypes, murely,
samples, sorcens, molds, patents, copyrights, Wackmarky, tnule momes, tsde seerety, orwng,
wrilings, notcs, ond patit, tademe—k, ond copyright applioativms. Unless the vatume off (he
Cunfidential Information cleacly mukes it obvious on tﬁc face 10 the other Party then Fany to whom
the Condldantial Information belongs nust adviso fhe other Farty fhat such information is
Confidentinl Tnformasion. Normally this will be soiumplished by wmarking writtaw diostnents with
the words “Confidential™ ov “Confidentlal Information™ or “Propriemry” and sostemporanecusly
stating that any Confidewtial information given verbally is Contldentiat taforpation, followed up
by & writton confirmation of t confideniinl pdure by emuil v other wesne, Tur the purposes of
Uiis agreement, all ADZILLA Teehmology shoul® be conklered Proprisisyy smid in classified o8
Comfi Intormatlon.  Confickeniial inforrmation dogs ot incinde infanmation whish G) wus
alresdy known 10 the ather party, (i1) becomes genarlly available to fiie publio otber thae througha
bk of thiy Agrecment, (A1) i furnished to the other purty by » thinl party who is tawdully in
Pinsession of such information aml who lnwfully conveys that information, or (iv) i subrequently
developed by the mceiving purty independently of the information recelved from the disclosing
party. The purtics agvec to take reasonable stopa to protect the niher's Confidaninl information.
The paviies ngeee not to. (a) use or copy, except as required hy the normal wnd proper course of
perfoming under iy Agreement, (b) disslosa or affow third party's access to, the obher's
Confidentint Information. without the otber party’s express priur wrillon congent or a3 may be
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roquired by luw or by action 67 comperoent goventinent uuthuity subject 10 the paity compelied ©
discluse good (bith affuris to meor such requirement subject 1o o contidentiality agreament or
prowsetive oder. These restrictions will contimue to apply as Tongg us the confidentinl pstyre of the
Intoruntion is maintained and sl survive the expimtiim or .mmination of this Agteement for o
nximurn period of time of theee years,

. Pl

V1o Bubyoot o the canditiona in asction | 1.3, AZILLA shal) be paomittert & identify Company as a

fmvice Enthler for latotnet Aucews Service Providers nv 18Py, to psc Conmany’s pame In
conpestiyn with proposals ty prospective publishers, to hyporlink toom ADZILLAY web site
Postpany's hame page, o display Company's logo on the ADZILLA web-sitc, and to sthorwise
fefer 10 Company In print or elseanic form for smarketing o refotonce purposes. Company agrees
10 #tve i m voference in ADZILLA’S propass fir contact by prodpective customsers und utinlysts,

11.2. Subject & Sectign 113, Compny shall be permitied w Wemtify ADZILLA & a provider of

Iasmet Advertising and / or valuc added services, to ure ADZILLA'S 1ame ih sonnecticn with
propusuls to prospeclive ensiorvers and when dipeussing Company's busines with athers, to
hyperlink from Cotwpumy's web site to ADZILIA's homo pags, 10 displuy ADZIT.LA's logo on the
Company weh site, and fo othetwisz reftr (0 ADZILLA o print or cleotronic forn for marketing or
roforence purposes  ADZILLA agroes to serve 33 n veforonce aid Sowree of Jufomtion in
Conptny's projosals for srmact by prospeclive apstorers and apalysts, ADZILLA abso agrees w
the extent that ADZILLA has rosources avuilahic ot tint time 10 provids telephone gr in persm
punticipation In sulex oally and propusals by Company tos Comprny's pruduot o sanvige ofttrings
O, use or ucorpomies ADZILLAS Tectmolagy.

113 Peior Comvent. Each Party nwst obtoin writton mproval trom tho other Purly of uny

Casrmunication, written, varbal, visual or utherwiae that would be niode avtilnble i o thind panty,
Tinoh Farty shall usc reasosnble meons 1o cnisure that Al of its offigens and directors, cmployaea,
and agents are aware of aod comply with this requitement,

12. Asbitration

12.1. 1n the evenl ofn dispute as it relatss to performiance nr sdharongo to the terms and comditions of thix

contract, if the Partics eloot to seek wbitmtion from an independent, urbitretor, the Partios agroe to
b bonnd by the jndgment of the indepondent atblirator upuw presentation and disclosre of the
Imown Jacts 1o the arbitraior,

12.:2; Tn the event that uny dispite shnl ocour among e parties o (his agrcoment with respect to oy

malter olated to the agreerans which can nut he regofvad by the muton) agrssment of the porties,
including but uol limited v the interpretation or application of any term of this agroement, or the
detcrmination of whether any purty i3 in defhult af their 4sbligations under thia nzreement, or o
dssesstocnl of avy damages sufferod by any purty a6 a rasult of o detbult by any other parly under
this ugrocmont, ihen the matcr i disputo may b rorolved by bindiay arkitmtiom st the pptien of
ity party who may nt any time require arbitration (including hefore or after the commencemont of
sny litigetion herwoen the parties) by giving written woes of tho requireant for acbitvation
(Inchaded » stuzament nf ths matter to be arbilrted) o all the other parties ty (his agmement. Any
such urbitmiion AMAIl proesed Iy accordance with the then current IntermuSima) Arbitmaon Rules of
the Ameriean Artibwtion Associution {"AAA"), axcapt xi rcxlified by this pomgraph. The panoi of
arbitrators shall conaise of tinee urbitmtors choson by the partics from o sise of at lenst aight
cenudidates provided by the AAA, or chosen by the AAA [fthe partios chnnot agree upon the three
arhitrutors within five business days of dellvery of the original siate by the AAA to the parties. The
deersion of the rbircators sball he fAinal and binding aml o party shall have rights of' appeal,
Provided that vha existence of the arbitration pmosdlings sct oul above ahal] not preven uny pany
from sceking vhe appropriate Interim, injunciive o €quiteble veliof fom & court of competont
jortsdiction during the courte of any dispute or arbitetinn procecding and pending the oncorne of
samme.

13. Miscellanenus
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131 Geveraing Law. This Agreemmnt will be governod by and conswued in accordance with ho
substanuvc laws of New Yurk, and vhe fodersd laws of the Uniled S, withoul negard to the
condliotof taw rulcs of Ngw York, ‘e e s

13,2, Imernationat Sale of Goods Act. Tha Trernational $als of Goods Act of British Colambla and
the United Natlons Convention un Conteacts for the Internationad Sols of Guads will not apply In
Ky way to this Agremsnt or © the transuctiops cuntermplaled hy (his Agrssment or otherwise [
enge iy vights or 1o linpose any dutie: or obligations on aoy porty to s Agteement. Auy rights
which have arisen or which roight in the futur arise under the Inteenations] Sale of Goods Ast of
the United Nations Cnnvention on Coniracts for (e Iniermutionsd Sk of Gouds ure waived snd
released by a1 purtics to this Agreement, .

13.3. Notfces. All notices required or permittnd 1 e given under this Agresmeat shull be In wriling oid
cither hand-delivered, mailad by certified first glass mad), postnge prepaid, ot by nwtional
overmight cauricr sesvice. or went vis (wxitmile confirmed by telephons 1o the athar party or partics
Imrsto at the address(es) or wkephane number set forth on the signature page to this Apreement of
a3 shall be denignated from time 0 time. A nutice shall bo desmad givon when detivered
persomally, when the Giesimlls aolice i trawamiticd by the scador and confioned by iclephone,
upon receipt of confimtion by the svernight delivery service or threo bueiness days after mailing
by ertified first clasa muil.

13.4.Severabllity. The tnvelidiy of one or several provisions of this Agrecment shall nit uffon thie
valldity of this Agreement ok a whole, anlews the invelid povisions arc of such cssentiol
importenve 1y dnk Agraoment that It is to be rasemably nssumed that the partics would ot have
entored into thin Agreaimml without the fnvalid provisionz. If any provislon or portion af thig
Agrecment ie deenusd invalid or uncafbreeable for any readon, thers st he deemed (o be mada
such mmln:m chunge 10 sch provisiolt oF porfion ss i neseustry 10 make it valid and enflreeubie
a5 90 s Nexl.

13.5.Sarvival of Penviviuws. Any obligations of the Partica reluling to mitic owed, us well ax thoge
provisions reluting to confideniinlity, tmittions on lisbslity ang indonication, shell survive
termination of this Agraurunii,

13.6. Hoadinge. Hiedmgs aro included in this Agresment Far convenicnes oaly and stat} not affogy the
CoMuLion or imerpretation of thix Agreoment.

13.7. Cumplative Righty and Remedies. Excepl an atherwiss provided for hereln, the nssertion of »
Parly of smy right or the oblaining of any romedy herotnder shall not preciude such Pany flom
ieserding or oblaining uny other right or remedy, ot law or in kquily,

13.8. Relationship of Paytdes. Company amth ADZILLA shatl ench ast as Independent contractors
Nedther party ahatl anewise sontrol over the activities and operations of the olher parly, tor enter
{nto any comitment on behalt’of fie other, excapt v sxpresely provided for by this Agreement
Nothiy in thig Agreement shall be comsérucad ny ereating 48 association, trust, parmecship, agenty
arjoint vanture between the Partics in oty respest of in regard b any undertaking,

13.9. Foree Mujeure. Neither party shull be huld Fable or responsible to the sthor party nor bt decmed
in bave dethuited under or hroschod tiis Agresment for failurs or deluy in fulliling or pettornung
any torm ol this Agresment, cxcept for tha obligation (v make payments reyuiced wader this
Agroement, when such fallure or delay i caused by e regults from causcs beyond the nowonahlks
eantrol ol the aftected party, incluking hut not limited w fire, floods, fallure of sommunicatons
dystemz or networks, embargocs, war, 6cts of war, Intupsctions, viols, civil domeation, sirikes,
Tockouts or other luhor disturbances, acts of God or puts, amissions or delnys in nuting hy any
governihanial swuthority or the other parly; provided, hnwever, that the paity so affeeind ghall use
teasunable commarcial efforts ko uveid or remove euch causes of nonperfornmnce, ond shall
continge performance hereunder with reasonabte dispaich whensver such onues ore yemoved
Bither party #hull pravide the ofher parly wifh promps writen notice of umy delsy gr fwilurs 1o
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prform that accurs by renson of foreo mujeure. ‘The panies diall mulually seck 8 rasolution of (e
delay or the failurc to porform os noted ahove,

1310, No Assignment. Thi Aprecment is not pssigunble by cither Porty in whole ot in pant
without tha prier written consent of the niher Parly which shall oyt he unreasonubly withbeld,
cxeept assignment v o whotly avwncd suboldiary or aftlinte held under commmn cuntrol with sald
first Parry, in which ease wo prior consent of the sevomd Parly is requinsl. Notwhhstawding the
Toregoing, wither Party may assign tilk Agresment to an entity that acquires said Farty or virally
all of f1s asscts or ko which suid Pavty ig WKtged, upon providing flie othar Party with famy-tive
(83) dutys notlce of sush agsigarmest. 'This Agreement shal be binding upon the heir, tuceassom,
suboontrucions, and assigné of eiier Pary,

-

1L Counterpurty any Fax Signatures, Thie Agresmant may be exeouted in uny number of
counlerparty with the same effert s if both partics had signed the some document. Al of these
sounttcrparts wil) for all purpuses congtirute one agneanient, hinding on th pacties, notwitheimnding
that b'o”\ partits, ar not signatorios (3 the same counfrmun, A fix tronwrib capy or phetosopy
of thiv Agroement executed by 4 pany in counterpart o othorwise will constitute o proparly
erewuted, dolivered and binding agreetcnt or counteepart of e execuilng party, Bachi Panty
mtcnds that & fuimile of 15 signature prinied by a eeriving fios machine may be vegarded un an
original signature,

1312 Consteuction, “[his Agrocineit bas bean nugatinied by the parties horat and by theie
respective sewngic), No provision of this Agreement will be intatprotad in faver of, or againgt, any
of tha parties hereto by reason of the extent 1o which any cuch party or its coungol pmticipated i
the dmfting thereol or by remwm of the satent to which any such provision is incondinten) with any
prior dinf hereol or theneof.

113 Conflist. If thore ds any conflivt hetween any provision of this Agreemont and the
Sthedylcs, then the provisivms of the Agreomont shall be desimed to be niling.

13,17, Modiflcation By Regulntory Authoritles. This agresment shall at ull simes he subjet (v
moditication neccasry 1o incorporats fry vhwmges, vevisions or modifications the Foderal
Curmmunicatians Ceminsiun or the applicable Publie Utillties Gomexission or ofher applicable
nigulatory body may, from dme o time, direct In the exercise of fis jurisdiction, ar & pass on 1o
ADZILLA sny charges or fees eliher commmiysion or oty regulatory body Imposas on Company,
or suthorizcs other carriems th sharge Company, for services belug provided hy Company to
ADZILLA. In the cvent that the actions 65's mguintary authority rsnlt in a matcrial mudifision to
this Apreement at any time, any adversly nfoored Party may termdnata this Agroement, withoot
Tiahitity, wpom 30 duys® notice to the orher Party, Such notice shall be provided no ater fan pisty
(00) days after the offtctive dote of 2uch modi fcation,

1315, Entire Agrecment. This Agreoment superaedes nll pravious mvilations, proposals, letters,
umrespondence, negntiutions, promisca, sgroements, covenani, sunditions, repreyemialions nd
waranties with respeet to the subject mutter of thie Agreement  There 5 no reproscntstion,
warranty, colloteral term. or condition or colinteral agreamyant nifecting this Agreenent, other Yian
i sxpresscd fn Whiting in this Agroement  No trade ferms ot trade usages ore (o be incormpornted b'y
weforence implicitly or otherwise into thin Agresmvent, unloss expressly refeoed to in this
Agreement No change or modification of this Agreement will be valld unless It is tn writing and
signed by cach party Lo this Agreement.
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SCHEDUIR A

ADZILLA NEW MEDIA

ADZILIA Technology Implementarion

Location Nope

Lovation Address

Required Equipment to Be Mazaged ana
Muintinzd By ADZTLLA

1POP AT TBD TBD

z,

th any*y N

Locution Name Location Address

Boaie Descitption of
Colnpanys Network

Required Equipment to By
Managed and Maintatned By

Company

| POF 11 USA

LATAg company to
identify

LATAs company o
ideatity

Network Type
Approximate nuntber
of Acuesible Bl
Uscrs

v Upstream notwork
conneclivity to he
[reavided

TBR

3 1

‘The dates nutlined jn this sched
ADZILLA for the deployment

ule arn ytually agroed upon targes dates between the Company and
and intagrtion of thn Technology including the Zillacaster and other network

cquipment oa required, The fullowlng iteme ars ADZITLLA rexpongibilides us part of the instlTntion of
ADZILLA'x Technglogy st each ol'the Company s locationa,

POP#

. Delivornble Xtem

bot o ve—

Due Date |

1,

2. Pre-Engineering Repont conpletad after ADZILLA roueiven
Newwork Documcentation tom Competty
8. Instalation ol Gaghe and othet vequivad equipmment on
Compamy's network
4. Completion of cache testing a1 netwark ounfigumtion i e ty be determined
G, Zilseamier otivatod op Compariy™s network D 4 be dedermin
6. Complation of Zillagaster wsting

cton of Preliminary Tehnical Network Sumary

" Coniract Ssgning

Date ty de dotonwinad

iz w e deterinsd

10 catendar days Irom Zillogaster

agtivation

]

7. lmegram}nsof dmhﬁnm Compauiy 43 owtlined m 1als Aoy
|__seslion of Schedule A
8. Tminwmg r(‘ominny a10fF

10. \mbdlation Corwplction Date

15 calendar duyy from Z0incaster |

getivation

Dats fo be determinad

11 noe

Pute tn be determined

- v

Upon Compeny sign oif an
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3.1 Company, shall provid aceess to a publicly aceessible TP addrogsos Ror e Lilinesstor(s), crchels)
ond 1P addressable power supply Gif usad). Such addresses qre typically provided wing 4
subneU'YLAN on the seeview provider's norwork for exclusive use by Adzilla,

3.2. Company shall provide ehe Approprizte Tocatiun and coviroriment ©o Install the ADZILLA
Techrology (co-location space, pawer, air eonditioning, remate nevoss, and mok space). The
location fr thy mutallation of the ADZILLA Tectmalagy shall ba nmdo avallable jn each Compry
fhellity that will be used for an ADZIITA Technology instaiation, at a titre and in a monner
deteymined by Company thwy will by minimatly interruplive of Ciymmuny's petivitis,

33 Doth Purticy shald toquire their tochnieni and eaginieering stal b wrk cullehuratively with the
other Party's technical and cngineering sm (T 5o Adzills can complote a Pre-Enginesring Repor (a5
described in Sohodule A) which will help Adzilla and Company clarity relevant Zlllacnswr
deployment detoils In sdvance of instaliation and 10 work townnls o prublem frec and smooth
insmllation of the ADZTTLA T'echnolopy.

Addltinga) Equipment

Duwing the term of this Agnaement, additional sites may be identifial for Technotogy deplnymsnt
ADZIN.LA, and the Commpany gron to asgotiste in good Gith toms under which ADZILLA ean deploy
ADZILLA’S Tectmology st sudh fisture kocusiuns s geographic tomitories with an Addendum t this
Sotodule A All Addendums will be subject 1o e terms and conditions of this Apreemont,

5.1 Scops apd Dumbion. Adzilla Wil be respimwible for completing the instalintion of Adellle's
‘Teeinclagy o set forth in Scheduly A, Seetion 3.

52. Puts. ‘The following inviallation tees, normally dux fom Commany to ADALLA, are heroby
whived,

521 Hquipment instalntion fes is $6,000.
322, Equipmont renral fee is $500 per month far cich POP with ADZILLA equipmen.

5.3. ngallation of Additigng] Services. If Company suhscquently desires that ADZILLA provide
addaionnl sarvices, Conmpamy shall pay for sugh additional insiollstion services on & Gme and
malerinls basis a¢ well 85 reimbnro ofl reasonable out-ofRpucket expenses ineurred in the soume of
Providing such addidonnt fnstollation survises, This proviston Iy Intended to caver additional
farvices Toquested by Campsny thit would ba oumide of survicer needed wu offeul o womplels
bwmllstion of ADZITLA's ‘fochnelogy. Suth ndditionn) services would {nchide ntegmting
ADZILLA's Technology with Company's billing database, or consuliing serviees it counection
Wilh Company's Radius configuration.

Biats Access.

61 ADZNLLA further acknuwheiges that dll End User Data mmy he subjum (o priviwy or other
applicablo jows, ruley or veguintions such os the Cuslomer Propricinry Network, Information (CPNT)
repulntions and ADZILLA ngress to abide by and comply with any applicable laws, rules and
ragulatioms.

Jizining.

1.1 Sen apd Durgtion, Company will roceive sufticient copies of all dumentation reganling
uperations of the ISP Conrrol Conter (ICC) 2s well us up ko twelve (12) honrs of web-baged training
for each POP where ADZILLA'S Technolugy is instolled.

T2, Ipes. The minlng foes of S2000 for twelve (12) hours of weh-hrsed tining for sach POP,
nomally dug from Company 1o ADZILLA, are hevehy wrived:

DM_VAN/20207-00001/46361380 2 'y 3 Fuge 14 o1 22
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7.3. Imining (r Liogiodos, Chungey and_Keyisions, If ADZITIA wekes any change, upgrde or

74.

Tevision iv ity Technulogy that will be installed in or is likely W nffect Compimy's Network then

ADZILIA shall provida ar no charge to Company, ad .
thoso changes, upgraclus or oy islon:s. ompany, Bdequate and vimgly tralmng for Commary on

Additioym) Tryinfug, If Company aubsequently dexires that ADZI, A pravide addlit i
) g AT onul trai
Company shall pry for swch additional traiming services on 3 tme amr materinls basis up w::“"g

refnburse all ressonakle oul-0fpocket cxpenses Inanred in the & ey .
iswining Servicen. oxp i Qurse o praviding such additional

OM_VAN/26020 70000 163.51380.2 vor 2 Pone 18 of 22
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SCHEDULE B
Licensing Fees
! puesment Te:ginatun Dot
+1. Ihe Parties agres that this Agrerment will lenminate on the Filth auniverenty of the Efftive Dato
ot this Agreomunt,

2. Liewnsing Fess

2.} Erg Caleuintion, In cxohange for the Neemat granted in Soctions 3.2 and 1.3 of the Agreement,
Compauy will veceive a ponion of the Nev Revemue ADZI(J.A coflests from Advertising on
Con‘\rmy‘s Notwork  (hereimfior valled “Liconsing Fae™). The Licensing Trae will be enlevlmed by
tultiplying the Company's Rovenue Shae Percontage we defingd in Scotion-1.2 beokow and he
monthly Net Revenue, a8 erlculatend in Rection 1.4 bolow

2.2. Ravepme Share Murcopgase. The Revenue Shamo Pereninge 19 detenmived by adding the Besc
Percentige, the Longth of Term perucninge and the Eeety Adopler percenmage,

2.2.1. Ihe Base Percentags is 25% of Net Rovemue.
22.2, The Length of Term perventuge i 10%,

12.3, The tiarly Adoptar percentage i 5% of Net Revenuy, Adzilln agna; that wn othor shmpuny
shall be offunxi sn Karly Adopter Fee, afler th efftotive date of this Agreement,

2.3. Revenue Pugl, Monthly Net Reverue will consist of revenue generatad frams the following revenue
strearnx cach month;

231 In-Page Advertising Optimization (“Optimizacion"). ADZLLLA will pertbrm Advertising
Optimization wiken Enut Uers navigate to 8 Wel Page in ADZILLA'S publisher yetwork.
ard ADZILLA bes the right, dut not the obligusen, 1o replnes low-yicldmg and Jess
relevin in-page advertisements, with inpage ndvertiscmeins, which aro tighor-yiclding
and morg relevait to the End Uscr.

23.2 Inverrion Advertising (“Insertion™.Ondy with ISP Customer's sonsent, ADZJLUA may
inkert adventisemonts Ahuve the Frxl User’s requested Web pape such that the Mserted ad Is
seen at e Iop of the End User's sereen and the requested web page 13 “pushed down® gn
the sereen to a posilion divectly helow the Inscrted ad

2,33, Interstitial Advertising (“Jnerstitinld™), Only with 1S Cuztwngr's consent, ADZTLLA may
Inserl. dvertisements in a separot bruwser page while the knd Uscr i waitng for
requested Web pago & lond,

234, Pap-Up or Pop-Uinder Advertising. Only with ISP Cuxtomar's gonsent, ADZILLA ™y
insert advertisoments in n separalo howrer window tha 18 displaycd over (Pop-lJp) or
wder (Fop-Unider), content thai the End Usor is viewing,

2.4. Nex Revepue Calculation. For the purpowes of this Agreemeont, Not Revemue i equal o af)
Advetlisiog rovomie generatod from ADZILLA Services offord on Cotmpany's Network ("Gross
Revenuc) less inventory smd advertising sales costs. Sich eots will inclule the sctus) cost paid 1
members of the ADZILLA Publisher Netwurk, including intercst and foes poid by ADZILLA to
obinin doess righte o place ady un webnites, ADZILLA expeora that it will only pay membors of
e ADZILLA Publishers Network for the Optization advertiserments anl dow ma papedt (o pay
members of the ADZITLA Publishors Network fiur Tnsertion or Interstitinl mivertiwments,

%5- ADZILLA Fegy. ADZILLA's momthly 1,ivcrwing Kce payment to Company will bo retuced by any
irrplnncntation and aquipment vental costo set forth in Schedule A ur Valus Added Rervices caslg
56t farth In Schedule C snd owed by Company w ADZTILA
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6. ‘ilfl.,d'_l?_cm_[inm ADZILLA will withheld np 1o 5% of Gross Revenuo 15 offset expectad bad
3. Ad Ralerea] Cormeniaglon

J.1. ADZILLA will pay Company a one-tme commission of 15% an Gr
4 b W Revenug coll i
Advertinees (hut Company refers b ADZILLA, s long as such Adventiscers have noc?tmm'c'g

through Adbilla during the 12 romthg prior to the Comprny’s relereal, Thi v
applisi gnly to the mierred Advertiser's initinl camm ¢ ¢ TS efemal coxnmission

4. Timi eAlY. ADZILLA shall pay Co ithi
ng o[ P s N many its share of Net Revemses withip sixty (60) da
c end of the month ia which Advetiving & delivercd to Company’s End Users. D slsty (60 cays of
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under tha {ollowing terms,

Valuo Added

6846284351

ADZILLA NEW MEDIA

SCHENLLE C
Value Added Services

of the llowing Value Added Services 1 the Compony
and if Quting the Tem of this Agrecment ADZILLA offers uny of these

Servives W any uther susiomer for less that $0.07 then ISP Custorner's of Company shall
alsa be ofitred the same Jower prics:

Tiom Price per Subscrtber per | Promotional Prieg
Month

Commoniations | $0.07 Compony’s ISP Customers wha  participate i

Tool rousiving ADZILLA Services shall have free i of
the ADZILYA togtomer hiing and comnmnications
tools for 12 manths from the dutes ssid 1P Customer
signs up br ADZILLA Contot Disphy servives. ‘

Collections Tuol | $0.07 Compuny's 18P Cuttoinats  whe  pamicipals
reeaiving ADZILLA Serviess shall have fiue vse of
the ADZILLA evammer hilling and comawnications
fools for 12 months from the die faid ISP Customer
Aipns up for ADZILLA Scrviees,

2. Payment. ITCympuny bills is 1SP Cumtomers dircetly for Adailla provided ValuesAdded Serviecs, ther

Adilla will deduct paymenr for Value-Added Serviess from Advittiningroloted paymente due W

Compuny under Scotion 1.5 of Schedule
forany Vaius Added Services at any f
this Section 2 of Schedule €, ond omy

DM_VANIZ80207-00001/9351500.2 vor §
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8. The Company may subsribe for and/or cease a subsonption
e or 1ines durihg the Tem in accordenue with the provisions of
payment therofore shall commence and/or oease aveondingly.
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SCHEDULY.
Privacy Poligy

ADZILLA i dedicated U the protection of pivagy, The ADZILLA Technology and ADZILLA Servites
adherys to the following polieies;

ADZLLA i8 mmited 1o protecting (he privacy of 15P end users. This documant is an explanation of
ADZILLA’s Privacy Policy firr 1SP end usets (“you®). This Policy appties o sll of the products and serview
offered by ADZILLA Ine, ur its subsidiariy (collectivaly, ADZTLLA “prudugty”).

ADZILLA adhetes o the 1S stfs harbor privacy prinviples of Notice, Chotea, Unward Tragsfer, Seeurity,
Dana Inteprity, Accoms and Entbreoront, .

Infarmation yre collect snd how we wse it:
* Information tat you provide to 157s
When you sign up for Intamet service, you provide your ISP with personn) information. Your 15P tay

Provide us with necoss (o (hit infirmetion $0 that we can provide you wilh @ hetler Tntemel browsing
xprericnce and 1o impruve the quality of our service. At no timw will YOUF parsonal information leave the
1§P.

* Crokics

Ourad gerving parinen; may scnd one or more crokdes. & sl fllo coumining a slring of characterss 1o your
computer that uniquoly ldentifles your browser. Th cy wsa cockles W improve the quality of thelr sorvice by
limiting nd display frequency, storing user prefizences mnd tracking user treads Most blowsers aro initially
561U 10 accepl cooldes, hul you uan react your browser t refuse 2ll eivkigs or b indionbs when a sookie i
boing sent. However, sorme fleaturcs and services roey not Gymgtion properly if your cookics aro disabled,

* Log Information
When you we vertain ADZILLA produsts (such as me ZILLAcasier), our fesvem sutomaotleally record
Informatim that yeur browser wends whenever you visit o wobsie,  Thesy werver Jogs may inclue

information stich 88 your web roquost, Intemet Protneol gddress, browscr type, broweer languags, and the
date and time of your yoquest,

* Liser Cormmrmication

Whes you scnd email or uther sommunteation 1 ADZILLA, we may rataln thess coomunications in ceder
10 process your inquirics, reapond 1o ywur riajuests and inprove our smivice,

* AfRlinred Situs

We uller somo of owr servives in sonestion with otber weh sites. Personal information that you provitk
Uigsn sites may be sent 0 ADZILLA in order fo dofiver the sarvice. We prosiess such information in
wecordance witly thia Policy. The sffilinicd sites may fove diflerent privacy prctioos urd we emeoumge you
t riwd thelr privoey policies.

ADZILLA only processes persona! infirmtion for the purposes described i this Privacy Palicy. In eddition
Fe

10 the above, such puroses Might inctude:
* Providing our products snd scrvices to users, inchuding the tisplay uf cutntiized content il
sdvertising;

= Auditing, rescareh, and analysix in grder 1o malotain, protect and i mprove our sevvices;
= Dnsuring the teshnkal funckuning of our network; and
Daveloping new aorvices,
Chriges for porsonnl Information

If we propose o use peranna) information fur uny purpose other than thoao daseribed In thia Folicy, wa will
offcr yon an effective way ty opt dut of the e of parsous! infornation for those viher pusposes. We will not
collect or ugs any Infopnstion relating e confidential mustion! infyrrvmtion, rmcial or ethaio origin, politien!
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or religious belloh or sexunlity and ficd to perons information (“senuitive persunal wformntion™ for
Ppurposes other than thoss deseribud in this Policy, unless wo have obrained YOUT PrioT stinsem,

Sulong »e your ISP acsigus you a staric 1P address or Radius Identitier, you may choose 1o opt-out of por
scrviees ot any time.

Information shaving

ADZILLA only sharas personal infbmation with other vompanies or Individuals outside ADZILLA in the
following Himited oircurmgtanges:

* We have your consent, We requise optin consent for the shating of sensitive petagmal infrmagion,

- Weprovide sueh information s gur subsidiariey, sffiuted sonypanies of other trusted bisineswas o
porsums for the puvpeac of processing porsonst information opt our behult, We reqaite Mhat these
pomc agrec to process such information basod on cur Insttuctions and in complianc with Lhis
Poticy and any other appruprisie sunfidentiulity wnd securily nreasures,

* Webaven good fuith beliel that suees, use, preservation or disclgsure of sueh information W
nesunably novcaaory o Sa) satisty any applicablo law, regulation, logal proces: or enforcenble
governmentl requot, (b) entoreo applicoble Teme of Services inetuding invesigation of potential
Violations dieeeol, (¢) daleet, prevent, or ptherwise Rddruss finud, Aeantity o teehnieal issuey, or (d)
proteot Againgt immrinunt harm 10 the rights

If ADZILLA hecomes fnvolved in a mergar, acquisition, o any form of selc of vorne ur all of its agscts, we
vn:: provids wotlee batbre personal infomxition it transferred and becomes sibjest 10 a different privacy
policy.

We iy shurs with thind panies certain pleces of aggregated, non-personal informativm, such a5 the number
of uscrs Who browsed 1 o certuin wabaily, for exomple, or how mnpy users elicked on e particular
advertisement, Such infyrmation dacs not identify you individeally.

Please contact uy al the sulinoss bslow for any addittonal questions abont the management br use of porsonal
data.

Injormation seeurity

We take appropriste sourity maasures o protost against unnutborized acees o or unauthorived altemtion,
disclowre or dostruction of datn, These include Intemal reviews of owr dnta collction, stoiage aud
processing pracuces and scourily measurex, ns well o8 physical secusity measieos w guard oguinst
wnauthorized sscss b sysiems whero we siore pesonal data.

Wo restnel access © ADZILLA employess, vontrackins and agents who need fo know that infonnation in
order ta operate, develap ar impravee v services. These individusts s hound by confidentiatity obligations
and miwy b subjest to discipline, including termination and criminal prosceution, if they fil 1o theet these
ohiigations.

Datn Integrity

ADZILLA procethes perxone! infisrmuntion ouly for the piposes for which it was callsotd and in accovdance
with this Policy. We roview our dars collection, stotage and processing practices th nsure that we only
collesy, stoce and procoss the persoinl fnfotmotion veeded to provide or jowprove our services. We take
reasonable Steps 10 ensare thut the peasonad infbrention we prosess I8 scpurats, complete, and cermen), hul we
dopand o1 our users avd partners t6 updats or cotreey yerpongl infhrmasiun whenever yecessary

Fnlgrcement

ADZTLAA regularly reviews lts compliance with thig Pollcy. Mense feel hee fo direst any questions or
eolioarus regarding Whis Poliey or ADZILLA'S treatment of personal information by contacting us through by
senil ol priveey@ADZTLLA com or by writing to us at Privacy cfo ADZILLA Inc., 1140 West Pundler
firemt, Quite B40, Vanconver, BC. Canada VGE 4G1. Whon we recelve formal wrinen sormplaints ot this
klress, it 13 ADZILLA'S polity {0 contuct the complainmg uses regarding his or her soneerns, Wo wij)
cooperald with the uppruprinte regulatory authoritios, inoluding local datu protection autharities, to resnive
uny‘_ qg\rrqilnlm reganding the tranafur of parsonnt daia that eantial be resolved brtween ADZILLA and an
WA vl

Changes to thix Policy
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Please notc that this Privacy Policy may change fvm mme to ime We will not reduce your tights under this
Paltey without your cxplicit consent, und we cxpeot sush changes will be minor. Regnrdliys, we will pust auy
Pokicy changes on thiy pege and, it the changes ure ngnificant, we will provide a mare prominent nonce

Paoh version uf this Policy will be dewti Gl at the bop of tho page Dy its efteotive date,

If you have wmy ndditkanal questions ur concars sabout this Polioy i
: ) 5 5 ploadg foel fiee to contaut us any tinte b
cnail at privaey@ADZILL Aoty or by wisg 10 45 Privacy cio ADZILLA Inc., 1140 Wewt Pendo,
2

Streul, Suite §40, Vnn'r.nuur, BC, Ca

V6B 4G1,
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IN WITNESS WITEREOF the parties therato have exceuted this Agrecoscan through thelr respeotive
officors, duly wthurized for such purpiwu, #s they so declare and represent, a3 of U date jindivated below.

ADZILLA INC, CORETEL

Do pagin

By . Pritg Na% 0’

Rigenbwre
74 PARRIOENT
Tige of Compimy*s Represcntative Title of Company's Reprossnyntive
g'/ 363/100 & b ot
?nne; o - é&( -G Ly Date: '942.:"’1” ~$L11
lembne: (’JC’?— ; 2 ¢ - G35 Teleptume:

Fax; Fax: Yio -‘L!‘ 486 1
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