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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

JOY NWABUEZE, individually and on behalf of No. C 09-01529 SI

a class of similarly situated individuals,
ORDER GRANTING FINAL APPROVAL
Plaintiffs, OF CLASS SETTLEMENT

V.

AT&T INC., et al.,

Defendants.

On November 15, 2013, the Court conducted a faghearing regarding final approval of the
settlement agreement in this action, as well asrays’ fees and expenses, and incentive payments t
the class representatives. Having considered the arguments of counsel and the papers subpmitte
Court GRANTS final approval of the settlement agreement; GRANTS the requested incentive pwa

but defers ruling on the attorneys’ fees and expenses as set forth below.

BACKGROUND

This lawsuit was brought in early 2009 agains8ATon behalf of a purported class of current

and former AT&T landline customers who had alldigdeen billed by AT&T for unauthorized charges
placed on their bills by billing aggregators on behalf of third-party providéegComplaint. This|

practice of placing unauthorized charges on custshmonthly phone bills is known as “cramming.

See, e.g.First Amended Complaint (“FAC”) at 1 50, 137.
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The operative complaintin thease alleges that AT&T knowingbermits the third-party billing
and collection services to place unauthorizbdrges on its customers’ monthly billd. at 2.
Plaintiffs allege that “AT&T cou eliminate the problem in an instant if it chose to, but it has
deliberately chosen to continue things as they ale.”Plaintiffs further allege that AT&T does n
permit the third-party providers to directly chartgecustomers; instead, &IT requires them to bil
through what are known as “billing aggregator&d’ at { 5. The billing aggregators then act ag
intermediary between the third-party service pilevs and the local exchange carriers (“LEC4$d).

Plaintiffs claim that “[t]he third parties send their billings to the billing aggregators, and the |

very

b aln

Dillin

aggregators in turn send those billings along t@gpropriate LEC, and the LEC places those chalrges

on its customers’ monthly phone billsld.

Plaintiffs and the putative class and sub-clasgytrlaims against AT&T for: (1) violation @

—h

the Racketeer Influenced Corrupt Organizatiday“RICO”), 18 U.S.C. 88 1961-1968; (2) conspiracy

to violate RICO 88 1961-1968; (@iolations of 47 U.S.C. 88 20&t seqand 47 C.F.R. § 64.2401; (4
tortious interference with a caatt; and (5) breach of trudd. at 11 72-113; 123-133. Plaintiffs, (
behalf of the sub-class, also bring claims adadi&.T for: (1) breach of contract; (2) violation ¢

California Public Utilities Code § 2890; and (3) watibn of California Business & Professions Cq

de

§ 17200et seq.Id. at 1 114-122, 134-150. Plaintiffs, the putaclass and sub-class “seek actdgial,

treble and exemplary damages, injunctive and declaratory relief, interest, costs, and reg
attorneys’ fees.”ld. at 1 7.

On August 13, 2009, plaintiffs filed a first anteed complaint. On January 29, 2011, the C
granted in part and denied in pdefendant’s motion to dismiss the FAM@kt. 88. The Court denie

the motion with respect to plaintiffs’ RICO clainteegach of contract claingrtious interference with

contract claim, and the claim for violati of California Public Utilities Code § 2890d. The Court
also denied the motion with regard to plaintifimfair competition claim tdhe extent that it wa

predicated on unlawful or unfair practices, but granted the motion to the extent it was ba

‘The lapse of time between filing the FA@dathe Court’s ruling on defendant’s motion
dismiss was due to ongoing settlement negotiatiow¢ghen the negotiations were unsuccesy
defendants re-noticed the motion.
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fraudulent practicesld. The Court granted the motion with respect to the remainder of plair
claims. Id.

Beginning in August, 2011, the parties engaged in settlement negotiations, first befors
Eugene Lynch (Ret.), and then before Judge Wayne Brazil (Beepkt. 153. After nearly a year ¢
negotiations, the parties reached agreement on a proposed settlement (“Settldchent”).

The terms of the Settlement include: (1) billingdit (for current customers) or refunds ({
former customers) for 100% of the unauthorized tpady charges; (2) remedial remedies, as detd
below; (3) payment of attorneys’ fees angbenses in an amount not to exceed $5,500,000, @
amount awarded iMoore v. Verizon and (4) incentive awards of $5,000 to the two C

Representatives. Dkt. 153-1. In addition to payiheattorneys’ fees, AT&Will be responsible fo

payment of the costs of notice and administration of the Settlemdnt.To assist customers in

determining whether, and in what amounts, they have been overcharged, AT&T has agreed tq
customers, free of charge, with a billing summigigntifying all third-party charges they incurr
during the class periodd. Using that billing summary, cust@rs may submit claims to recover 10(
of the unauthorized chargehl.

With respect to the remedial relief, AT&T represents that at this time it has fully implenm

the remedial remedies tohich the parties agreedd. Specifically, effective September 17, 201

AT&T no longer allows any third-party billing of enhanced servicéss. Thus, the parties agree tH
AT&T has already complied with the agreed to rdirakrelief. However, AT&T has also agreed
provide its current incumbent LEC customers an informational bulletin regarding the kinds o
party billing that AT&T still permits.Id.

In exchange for the relief set forth above, tlesslmembers agree to release claims again
all AT&T entities; (2) all billing Clearinghouses and thelated affiliates; and (3) all third parties w
placed a third-party charge on an AT&T customer’'s®bidbn January 17, 2013, the Court issued

Order granting preliminary approval of the proposed Settlement.

*Atthe fairness hearing, counsel for AT&T explained that “enhanced services” are any no
telephone or web-based services. According to @dosAT&T, the only third-party charges that
still permits are toll charges, for example, directory assistance.

*The parties provide a list of entities excluded from this list of releases. Dkt. 153-1, EX.
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On April 1, 2013, following several discussions with the Federal Trade Commission (“IF

and the Department of Justice (“DOJ"), thetigar made various modifications to the Settlem
Agreement. Dkt. 161. These modifications reldtethe notice provisions of the Settlement, as \
as to the claim reimbursement procelss.

On August 12, 2013, Class Counsel filed a motiorAttorneys’ Fees and Expenses and C
Representative Incentive Awards. Dkt. 197. August 30, 2013, the FTC fdlea motion for leave tq
file anamicusbrief about the Settlement. Dkt. 210. ThelFSbrief expresses concerns regarding
adequacy of the class notice procedures, thecdif§i of the claim reimbursement process,
inadequacy of the remedial relief, aihé breadth of the required release. On September 2, 201
the DOJ filed a “statement of interest” notingatmcerns regarding the Settlement. Dkt. 211.
DOJ’s concerns are sitar to the FTC’s.Id. On September 25, 2013, the Court granted the F
unopposed motion to file aamicusbrief. Dkt. 227.

On October 18, 2013, plaintiffs filed a Motiorr fleinal Approval of the Settlement, Payms

of Attorneys’ Fees and Expenses and Incentive Awards. Dkt. 230.

LEGAL STANDARD

Federal Rule of Civil Procedure 23(e) providbat: “The claims, issues, or defenses (¢

certified class may be settled, voluntarily dismisseesdsompromised only with the court's approval.

Court approval requires a two-step process: (1) preliminary approval of the settlement; and (2) fc

a notice period to the class, final approval of the settlement at a fairness heéxegigat'| Rural

Telecomm. Coop. v. DIRECTV, In221 F.R.D. 523, 525 (C.D. Cal. 2004he Court may issue final

approval of a class settlement “only after a hmgaand on finding that it is fair, reasonable, 3
adequate.” Fed. R. Civ. P. 23(e)([@)re Bluetooth Headset Prods. Liab. Liti§54 F.3d 935, 946 (9t
Cir. 2011).
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Rule 23(e)’s primary concern is “the prdien of those class members, including the named

plaintiffs, whose rights may not have been given due regard by the negotiating p&fiests for

Justice v. Civil Serv. Comm'n of the City and Cnty. of San Fran&88d-.2d 615, 624 (9th Cir. 1982).
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In considering final approval of a proposed settletythe Court’s discretion is guided by the followi
factors:

(1) the strength of the plaintiffs’ cag@) the risk, expense, complexity,

and likely duration of further litigation; (3) the risk of maintaining class

action status throughout the trial; (4) the amount offered in settlement;

(5) the extent of discovery completed and the stage of the proceedings;

(6) the experience and views of counsel; (7) the presence of a

governmental participant; and (8) the reaction of class members to the

proposed settlement.
Churchill Vill., L.L.C. v. Gen. Elec361 F.3d 566, 575 (9th Cir. 2004). “This listis not exhaustive
different factors may predominatedifferent factual contexts.Torrisi v. Tucson Elec. Power C&.
F.3d 1370, 1376 (9th Cir. 1993). In addition to thestdrs, the Court may consider the procedur
which the parties arrived at the settlement to determine whether the settlement is truly the pf
arm’s length bargaining, rather than the product of collusion or fiae&el Chun—Hoon v. McKee Fog
Corp, 716 F. Supp. 2d 848, 851 (N.D. Cal. 2010).

The Court's role in evaluating a proposed setttgrfraust be limited to the extent necessary
reach a reasoned judgment that the agreememttishe product of fraud or overreaching by,
collusion between, the negotiating parties, and tleaséttlement, taken as a whole, is fair, reason
and adequate to all concerne®ée Rodriguez v. West Publ'g Cof&3 F.3d 948, 965 (9th Cir. 200
(quoting Officers for Justice688 F.2d at 625). In evaluating a settlement agreement, it is n
Court’s role to second-guess the agreement’s te@ffgcers for Justice688 F.2d at 625. “Rule 23(§

wisely requires court approval of the terms of setflement of a class aati, but the power to approy
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or reject a settlement neigated by the parties before trial does not authorize the court to require tf

parties to accept a settlement to which they have not agréaciis v. Jeff D.475 U.S. 717, 72(
(1986);see also Hanlon v. Chrysler Coyd50 F.3d 1011, 1026 (9th Cir. 1998\either the distric]
court nor this court ha[s] the ability to deletegdify or substitute certain provisions. The settlemn
must stand or fall in its entirety.”).
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DISCUSSION
1. Balancing of Factors.
The Court first applies the relevant factors to the proposed Settlement to determine
approval should be granteéror the reasons stated below, the Court finds that this Settlement

adequate, and reasonable.

A. Strength of Plaintiffs’ Case.

The first factor for the Court to consider is the strength of the plaintiffs’ case. This
reached settlement before the Court had occasiamwider the merits of the claims. However, wk
the plaintiffs believe their claims are meritoriotlgy concede that theyowld face significant hurdle
should the case proceed through litigation. Dkt. 230 at 7. Numerous class action lawsuit
cramming context have resulted either in outridistnissal, or in settlemés with little significant
recovery for the plaintiffsld. Given the challenges the plaintiffs would face should this case

forward, this factor weighs in favor of approving the Settlement.

B. Risk, Expense, Complexity, and Likely Duration of Further Litigation.

The Court next considers the risk, expensepaiexity, and likely duration associated w
pursuing this case through the trial and appellate process. The plaintiffs acknowledge that
substantial risk in pursuing the case. Indeed, the plaintiffs notbat, throughout this process AT&
has maintained that the plaintiffs would be unablé(t) secure certification of a litigation class,
hold AT&T liable for the unauthorized billing of thindarty billers, and (3) succeed on the merits of
case, including Plaintiffs’ RICO theory of liability Id. Additionally, because proving that particu
Class Members did not authorize certain chargas isherently individual question, AT&T maintai
that the plaintiffs would be unable to prove classwide damddes.

The plaintiffs assert that, without a settleméms, Class would incur huge expenses as the
proceeded through “anticipated summary judgment motions, contested class certifizatibert
motions, and appealsld. at 8. Moreover, even after enduringpacted litigation, there is no certain

that the plaintiffs would recover anything at di.
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The Court finds that the plaintiffs havieosvn that, should the case go forward, AT&T wo
vigorously defend against this action. Accordinglythaut this Settlement, the plaintiffs risk den
of a motion for class certificatioppssible dismissal at the summary judgment stage, and a jud
in AT&T’s favor after trial. These risks, coupledkwthe considerable expense associated with fu

litigation, weigh in favor of approving the Settlement.

C. Risk of Maintaining Class Action Status.

In considering the third factor,¢lfCourt looks to the risk of maaining class certification if th
litigation were to proceed. As noted above, AT&T has maintained throughout this process tha
prepared vigorously to oppose the plaintiffs’ class certificatidrat 7. Although the plaintiffs conte
AT&T’s characterization of their claims, they conedtlat any one of AT&T’s 44 asserted affirmat
defenses, if successful, wdullefeat their claimsld. Furthermore, courts kia frequently refused t
certify classes in cramming case&ee id. Thus, considering the difficulties in certifying a
maintaining a class in this type of case, the Condsfihat this factor weighs in favor of approving

Settlement.

D. Amount Offered in Settlement.

The amount offered in the Settlement is another factor that weighs in favor of approv{
AT&T has agreed to pay 100% of all unauthorizeild-party charges incurred by customers v
submit claims. In addition, AT&T no longer permitsdhird-party charges for enhanced services,
has agreed to provide information to its currentamstrs regarding precisely what kinds of third-pa
billing it still permits. Moreover, AT&T will be rquired to pay the costdf notice ad settlemen
administration, as well as Class Counsels’ atpshfees and expenses in an amount up to $5,500
and incentive awards for the Class Representatives up to $5,000 each.

The changes AT&T has made regarding its third-party billing practices benefit not just th
Members, but all of AT&T’s currerdand future customers as well. Because the Settlement the
confers a substantial benefit upon the Class, the Court finds that this favor also weighs in

approving the Settlement.
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E. Extent of Discovery Completed and the Stage of the Proceedings.

The parties in this case litigat a motion to dismiss, participated in ADR proceedings,
engaged in settlement talks, before two separate mediators, over the course of nearly a yg
finally reaching this Settlement. That the parties were able to reach settlement at this stag

proceedings weighs in favor of approving the Settlement.

F. Experience and Views of Counsel.

The experience and views of counsel also support approval of the Settlement herel.

Counsel and the attorneys representing AT&T are rexpeed in this type of litigation and are in

position to offer opinions regardinghether this Settlement is fair, adequate, and reasonablé|.

counsel involved in this case unreservedly me@nd approving this Settlement. Dkt. 230 at
Given the breadth of experience these counsetsept, the Court credits their recommendations

this Settlement should be approved.

G. Governmental Participant.

The next factor the Court considers is thesence of a governmental participant in the ¢
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Both the FTC and the DOJ have gleed in with concerns regarditige fairness and adequacy of the

proposed settlement. While the parties agreed tofynihei terms of the Settlement in response to s

DME

issues raised by the governmental entities, the fiopigzal does not alleviate all of the concerns rajsed

by the FTC and the DOJ. While the FTC and the DOJ are not precisely participants in the g
actually being parties to the litigation, the Court mthadess finds that this factor weighs agai

approving the Settlement.

H. Reaction of Class Members.
The reaction of the Class members is anofthetor the Court considers. AT&T and t
Settlement Administrator in this case have provided mail and e-mail notices to more than 23,

people who have been identified as potential class menbkt. 230 at 1. Out of this enormous clg
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only 25 individuals have objected to the Settlemddt.at 9. Additionally, only 1,339 people ha
chosen to opt outld. To date, AT&T has received more than 500,000 requests for billing sumni
and more than $16,000,000 in claims have been filgdat 10. The Court finds that these numb
demonstrate a favorable response by the Class Memibés factor therefore weighs in favor

approving the Settlement.

l. Arms- Length Negotiation.

Finally, the Court considers whether the parties reached this Settlement as a result of gg
arms-length negotiations rather than as a result of fraud or collusion. The parties here en
settlement talks, overseen by two different mediators, over the course of nearly a year befor
agreeing upon this Settlement. Considering the nahdédength of the negotiations process, the C
is satisfied that this Settlement is not the product of collusion or fraud, but rather is the res
successful arms-length negotiatioffherefore, this factor also weighs in favor of approving

Settlement.

J. Conclusion.
Although the two governmental entities expresgoing concerns regarding the fairness
adequacy of the settlement, theutt finds that, on balae, the relevant factors weigh in favor

finding that the proposed Settlement is fair, adequate, and reasonable.

2. Objections.
When determining the final approval of asdaction settlement, the Court considers whe

there are objections to the proposed settlement, anbtiare of those objeotis. The mere fact thg
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there are objections to the settlement does noseiate disapproval; instead, the Court must evaluate

the objections to determine whether they suggest serious reasons why the proposed settlemn

be unfair.Moore v. Verizon Commc’nllo. C 09-1823 SBA, 2013 WA610764, at*9 (N.D. Cal. Augd.

28 2013). For the following reasons, none of the objections in this case requires rejec

Settlement.
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A. Standing to Object.

Only members of the Settlement Class have standing to object to a proposed set@ement.

Fed. R. Civ. P. 23(e)(5%o0uld v. Alleco, In¢.883 F.2d 281, 284 (4th Cir. 1989). Thus, the Court 1
not consider objections made Ingividuals who are not members of the Settlement Class, becaus
lack standing.Moore, 2013 WL 4610764, at *9. According to Resha Gadson, Associate Direg
Systems Integration for AT&T, objectors CharlesTMompson and Diana Marmorstein did not in
any third-party charges during the class periodaaedherefore not members of the Settlement C
Dkt. 234, 1 28. Further, objector Cathy Lochridge only a wireless telephone account with AT4
and she is also therefore not amter of the Settlement Clastd. Because these individuals la

standing to object, the objections they submitted are OVERRULED.

B. Procedurally Deficient Objections.
The Preliminary Approval Order states, in relevant part:

15. Any Settlement Class Member who wishes to object to the proposed
Settlement, the applications for attorneys’ fees, costs and expenses or the
request for the payment of incentive agsamust file with the Court, and
serve upon Class Counsel and Defendants’ Counsel, a written objection
no later than September 2, 2013.

(@) Any Settlement Class Member who intends to object to this
Agreement must include with the objection his/her name and address and
telephone number and all arguments, citations, and evidence supporting
the objection. An objecting Settlement Class Member must state, in
writing, all objections and the basis for any such objection(s), and
provide a statement as to whether @gector intends to appear at the
Final Approval Hearing, either witbr without counsel. Objections not

filed and served in accordance with this Order shall not be received or
considered by the Court. Any Seitient Class Member who fails to
timely file and serve a written objection in accordance with this Order
shall be deemed to have waived, and shall be forever foreclosed from
raising, any objection to the Proposed Settlement, to the fairness,
reasonableness, or adequacy of the Proposed Settlement, to the payment
of attorneys’ fees, costs, and expenses, the payment of incentive awards,
or to the Final Approval Order or the right to appeal same.

Dkt. 159 at 8-9. The objections submitted by thiéowaing individuals failed to comply with th
Court’s procedural requirements for objecting to the Settlement: Patricia Bradshaw; Steve §
Elizabeth Jordan; Blanca Cordero; Elinor Donovaexander Drummond; Patricia Penney; Milag

Herrera; Richard Fox; Diana Marmorstein; B &30d/Bill Faiella; Cathy Lochridge; Angela Prig
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Michale Stanberry; Millie Stanberry; Charles Thompson; Phillip James; Pearlie Mendosa; Janef

Shirley Thomas; Lula Wardlaw; and Aki Heihai/Biao Xu.

Tay

Specifically, Patricia Bradshaw’s objectiof@¥ ERRULED because she filed it after the stated

objection date of September 2, 2013, failed todilaritten objection with the Court, and failed
include a statement regarding whether she intetmlegpear at the final approval hearing. St
Barclay’s objection is OVERRULED because it is untimely, he failed to file a written objectior
the Court, and his objection does not include a telephone number, a statement of the bag
objection, or a statement regardingettrer he plans to appear at the final approval hearing. Eliz
Jordan’s objection is OVERRULED because it is untimely, and her objection does not ing
statement regarding whether she plans to appear at the final approval hearing. Blanca Q
objection is OVERRULED because she failed to file a written objection with the Court, af
objection does not contain a telephone number, a statashthe basis of her objection, or a staten

regarding whether she plans to appear at tied &pproval hearing. Elinor Donovan’s objectior

to
Pve
wit
BiS C
hbet
lude
ford
d h
lent

is

OVERRULED because she failed to file her objection with the Court, and because her objection ¢

not include a statement regarding whether she plaaqgaear at the final approval hearing. Alexander

Drummond’s objection is OVERRULED because he thile file his objection with the Court, ar
because his objection does not contain a telephone muardtatement of tHeasis of his objection, 0
a statement regarding whether he plans to apgtetire final approval hearing. Patricia Penng
objection is OVERRULED because she failed tolige written objection with the Court, and beca
her objection does not contain a phone number, a statarhthe basis of hebjection, or a stateme}
regarding whether she plans to appear at the final approval hearing. Milagros Herrera’s obj
OVERRULED because she failed to serve her writtiejection on counsel, and because her objeq
does not contain a phone numberamtatement regarding whether she plans to appear at thg
approval hearing. Richard Faxobjection is OVERRULED becaubkes objection does not contain
phone number, or a statement regarding whether he fgdappear at the finapproval hearing. Dian

Marmorstein’s objection is OVERRULED becauser objection does not include a phone numbe

a statement regarding whether she plans to apyiete final approval hearing. B & D Sod/Bj

Faiella’s objection is OVERRULED because hiseatjon does not contain a statement regar
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whether he plans to appear at the final apgitoearing. Cathy Lochridge’s objection is OVERRULED

because her objection does not contain a statement regarding whether she plans to appear

At th

approval hearing. Angela Price’s objectionOYERRULED because she failed to file a written

objection with the Court, and because her olpeatioes not contain a phone number, a statemgnt o

the basis of her objection, or a statement regarding whether she plans to appear at the final

hearing. Michale and Millie Stanberrys’ objeets are OVERRULED because they do not con

apr

fain

statements regarding whether they plan to appear at the final approval hearing. Charles Thgmp:

objection is OVERRULED because his objection does not include a statement regarding wh
plans to appear at the final approval heariRgillip James’s objection is OVERRULED because
objection does not contain a statement regarding whether he plans to appear at the final
hearing. Pearlie Mendosa’'s objection is OVERED because her objection does not conta
statement of the basis of her objection, or a stateragatding whether she plans to appear at the

approval hearing. Janet Taylor’s objectio®MERRULED because her objean does not contain
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phone number, a statement of the basis of herdjgeor a statement regarding whether she plags tc

appear at the final approval hearing. Skirlthomas’s objection is OVERRULED because

objection does not contain a phone number, or a stateagarding whether she plans to appear a

her

[ the

final approval hearing. Lula Wardlaw’s objection is OVERRULED because her objection dges 1

contain a phone number, a statement of the baker@bjection, or a statement regarding whether she

plans to appear at the final approval heariski. Hehai/Biao Xu'’s objection is OVERRULED becau

Se

the objection does not include a statement of tha lb&iie objection, or a statement regarding whether

the objector plans to appear at the final approval hearing.

C. Substantive Objections.

In addition to being procedurally deficienne of the twenty-two objections discussed aljove

warrants rejecting the Settlement, for the reasons that follow.
1
1
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(2) Objections that Fail to State a Basis for Objecting.

The objections of Lula Wardlaw, PearMendosa, Alexander Drummond, Blanca Cordg
Patricia Penney, Aki/Heihai/Biao Xu, Steve Barclay, and Angela Price do not state why th
objecting. These objectors submitted documents including statements ranging from “I deq
object,” to “I do hereby make my objection known and give my attorney the right to comment
settlement.” None of these objectors stated a basliseir objections. Therefore, their objections
also OVERRULED because they do not raise concerns regarding the fairness, adeqt

reasonableness of the Settlement.

(2) Objections to Actions Beyond the Settlement.
The objections of Biao Xu, Elinor DonovamdElizabeth Jordan are not actually objecti

to the Settlement. Biao Xu appears to be objedttinige most recent monthly statement received f

AT&T and the disconnection of his DSL service neli Donovan states thatesHoes not “want to sue

AT&T,” and Elizabeth Jordan states that “AT&hould be charged with strong penalties to
customer Elizabeth Jordan” and further attempapdy for reimbursement of unauthorized third-pg
charges. Therefore, these objections are@Q¥BRRULED because they are not actually objecti

to the substance of the Settlement.

(3) Objections that Seek a More Favorable Result.

The objections of Lou Janet Taylor, RichaokFPhillip James, Bill Faiella/B&D Sod, Miche
and Millie Stanberry, Biao Xu, Patricia Bradshang &lizabeth Jordan all seek what they individug
view as “better” remedies. These objectors wowddiously, like to be reimbursed for the time sp
contacting AT&T about disputed third-party chasgeeek damages for stress, damages for lo
business revenue, advertising costs, assert priissues, and copyright infringement. Patri
Bradshaw’s objection states that she “would likankentive award.” That a more favorable result

some Class Members could potentially have been reached is not a sufficient reason to
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otherwise fair and reasonable settleme3ge Hanlon150 F.3d at 1027. Therefore, these objectjons
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are also OVERRULED because they do not demonstrate that the agreed-upon Settlement ig

adequate, and reasonable.

(4) Objections to the Claims Process.

The objections of Cathy Lochridge, Milagrderrera, and Charles Thompson take issue
the claim reimbursement process outlined in the Settlement. Cathy Lochridge and Milagros
both assert that AT&T should be responsible for determining what it owes to each current of
customer. Charles Thompson characterizes tha ctambursement procedure as “complex,” but d
not explain why. The Court has already determined that the claims process does not re

Settlement unfair, inadequate, or unreasondbéefore, these objections are also OVERRULEL

D. Remaining Objections of Class Members.
Of the twenty-five objectionseceived in response to the proposed Settlement, only
complied with the Court’s procedural requirements. As set forth below, none of the remainin

objections requires rejection of the Settlement.

(2) Alma Rose Snyder
Alma Rose Snyder objects to the Settlemamtthe grounds that it “does not address
grievances of those whose privacy has been ird/agéhird-party use of their phone number and o

information,” and that it fails to address the neafdbose “who continue to suffer financial losses
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to abusive and invasive business communications practices from the perpetrators of the thjrd-y

billing scheme.” That a settlement could potentially have reached a more favorable result fo

individuals in the class does not demonstratettieagreed-upon settlement is not fair, adequate

reasonable See Hanlon150 F.3d at 1027. Therefore, Ms. Snyder’s objection is OVERRULED.

(2) Rosa Amelia Zurek
Rosa Amelia Zurek, through her husband, ojéztthe Settlement on several grounds. |

180. However, in a separate document, not filgd the Court, Ms. Zurek’s husband informed ClI
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Counsel that he had filed an objection on his wife’s bel&deDkt. 230-1. He stated: “If you settle

this matter, my wife will withdraw her objectionwill extend to you an offetio settle this matter with

my wife for $30,000 if the settlement terms ezached by 5:00 PM PST on Friday, June 28, 20{.3.”

Id. He further notes that, if Class Counsel rejectstis, his wife will file an appeal should the Coul
approve the Settlementd. The true basis for Ms. Zurek’s objection thus appears to be obta

additional money for herself, or for her husband,aathan a concern for the fairness, adequacy,

rt
inin

anc

reasonableness of the Settlement. TherefoeeCturt OVERRULES this objection as frivolous gnd

meritless.

3) Gordon Morgan

Gordon Morgan objects to the Settlement ores&l grounds. Dkt. 214His objections arg

largely conclusory and fail to provide legal supporevidence. Mr. Gordon has acted as an objgctor

in at least two other casesthin this Circuit. See Dennings v. Clearwire Coyp28 F. Supp. 2d 1270
1271 (W.D. Wash. March 11, 2013) (finding that Morgabjections to the settlement were “withg

ut

merit” and requiring him to post an appeal bond of $41,150 based on “vexatious intent in filing [h

notice of appeal”’)Dennings v. Clearwire CorpCase No. C10-1859 JLR, 2013 WL 3870799 at *2-3

(W.D. Wash. July 13, 2013) (“Objectors directly dispde a court order. They were ordered to either

post a bond within five days or else withdraw thejpeal. They did neither . . . . Objectors' decidi

on

to ignore the court's appeal bond order is only the most recent episode in Objectors’ ongoing proce

machinations before this court and the Ninth GtrcObjectors’ strategy this time around is consistent

with their behavior in these proceedings: they appebelieve that they do not need to follow court

orders until they are threatened with sanctions ftin¢ato do so . . .. This is not acceptable conduct

for attorneys appearing before this court3ee alsd/lalta v. The Fed. Home Loan Mtge. Coip.D.
Cal., No. 3:10-cv-01290-BEN-NLS, ECF DRio. 91 (June 21, 2013 Order overruling objection

Gordon Morgan). The Court findsat Mr. Morgan’s objection is without merit and his objection i

OVERRULED.
1
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D. Outstanding Concerns of the FTC and DOJ.

As discussed above, in April, 2013, the parties amended the proposed Settlement in reg
issues raised by the FTC and the DOJ regarding notice to Class Members as well as the clain
itself. However, both the FTC and the DOJ remain concerned that several aspects of the
Settlement are not fair, adequate, or reasonable. These concerns are addressed below.

The FTC makes several points regarding theésis and adequacy of the proposed settlen
Specifically, the FTC suggests thatf) {ie form of notice is inadequaf@) the claims process is undy
complicated; (3) permitting challenges to any claims brought is unreasonable; (4) the remedia
inadequate; (5) the required release is too broad; and (6) the requested attorneys’ fees areSie®
Dkt. 210-1.

While the FTC voices valid concerns, the Countl§ that the FTC has failed to demonstrate

the Settlement should be rejected. In approvingpgsed settlement, the proper standard for the ¢

to apply is whether the settlement is fair, adéguaeasonable, and free from collusion or fraud,
whether the Class could have secured a better deal in exchange for the release of theiSeks
Hanlon 150 F.3d at 1027 (“Settlement is the offspringainpromise; the question we address is

whether the final product could be prettier, smartenaizzier, but whether it is fair, adequate and

spor
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from collusion.”);Officers for Justice688 F.2d at 625 (“The proposed settlement is not to be judge

against a hypothetical or speculative measure of what might have been achieved by the ne
Ultimately, the district court's determination ismag more than ‘an amalgam of delicate balanc

gross approximations and rough justice.”) (citations omitted).

Jotie

ng,

Both the FTC and the DOJ quies whether the form of notice is adequate. The Court is

persuaded by the arguments of Class Counsettitbatotice provided in the Settlement is adequ
Customers identified as potential Class Members received notice in the form of a “call-out” on t
of their monthly bills, informing them that thdiill contained additional important information. D
232 at 6. The insert itself was brigtgllow, a color designed to staadt from the rest of the billld.

As noted above, AT&T has already received ovdf danillion requests for billing summaries, a

more than $16,000,000 in claims have been filddat 7. This indicates #h the notice provisions al
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working. The notice provisions of the Settlement dorantler the Settlement wif, inadequate, or

unreasonable.

The Court further notes that the claims prodssdf is not as burdensome as the FTC conte
As part of the Settlement, AT&T provides to pasid current customers, upon request but fre
charge, a billing summary detailing all thirdrfyabilling charges each individual incurrett. at 10.
The Class Member must identify which, if anytloé third-party charges were unauthorized, and
a claim for reimbursement with AT&TId. This process is consumer-friendly, and not nearl
arduous as the FTC contends.

Nor does the process for challenging claims retiteSettlement unfair or unworkable. Or
a Class Member has filed a claim for reimbursenthatpnly way that claim eebe challenged is if a
entity swears, under penalty of pesj, that the consumer actually used the service billed for
consumer never paid for the service at all, or the entity already reimbursed the consumer for th¢
charges. Intheory, the challenge process shouldaxk valid claims for reimbursement and, as C
Counsel affirm, “claimants will be represented by<3l Counsel in the challenge process and (
Counsel are keenly attuned to any chicanefg.”at 11.

The FTC next argues that the remedial religfaslequate because AT&T will still permit sor

third-party charges to appear on its bills. Howe&@&T and Class Counsel assert that the elimina

of billing for “enhanced” third-party servicewill eliminate the “overwhelming bulk” of all

unauthorized third-party chargeSee idat 11-12. Additionally, the Settlement requires AT&T
inform all current customers about what typethofi-party billing it still permits. Thus, the Settleme
is not unfair, inadequate, or unreasonable due to the remedial relief it offers.

The FTC further asserts that the terms of thease are too broad. The Court is persuadg
AT&T’s statement that, without this broadeake, no settlement would have been possideDkt.
233 at 10. AT&T asserts that, without a releagb®third-party billers and aggregators — who will
providing most of the funds for the Settlement — it dowdver have entered into this Settlement af
Id. The law evinces a clear preference for settlermardtcompromise in the class action contSde

Officers for Justice688 F.2d at 625. Further, the Court has no discretion to alter any tern

settlement reached through good-faith negotiati®@ee Hanlon150 F.3d at 1026. Certainly the FT
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would prefer not to release more culpable entities fralility. However, this is not a sufficient reas
to reject the Settlement.

The FTC's final concern is that the attornefggs requested are out of proportion to the G

Members’ recovery, and therefore they are unfagcause the Court will congdthe adequacy of the

attorneys’ fees separately, the Court will not address this concern here.

lass

In sum, the Court finds that the FTC’s and IOJ’s concerns regarding the Settlement, while

valid, do not establish that the Settlement is unfair, inadequate, or unreasonable.

3. Motion for Attorneys’ Fees and Expenses and Class Representative Incentive Awards,.

Finally, the Court must determine whether thguessted attorneys’ fees and expenses, an

Class Representatives’ incentive awards are fair and reasonable. For the reasons set forth |

0 the

helo

Court finds that the incentive awards are fair @asonable, but will require more detailed information

before awarding attorneys’ fees and expenses.

A. Attorneys’ Fees and Expenses.
The Ninth Circuit has held that in a class actitime district court must exercise its inherg
authority to assure that the amount and mogmapfent of attorneys' fees are fair and propéucker

v. Occidental Petroleum Corpl92 F.3d 1323, 1328-29 (9th Cir. 1999)he judge is obligated t

ensure that any fee award is fair and reason&ikton v. Boeing C0327 F.3d 938, 963-64 (9th Cijr.

2003).

In common fund cases in the Ninth Circuit, thenchmark” award is 25 percent of the recov|
obtained, with 20—-30% as the usual ran§ee, e.gVizcaino v. Microsoft Corp290 F.3d 1043, 104
(9th Cir. 2002). As the court Mizcainonoted, the 25% benchmark rate is a starting point fo
analysis, and the selection of the benchmarlkgradher rate must beigported by findings that tak

into account all of the circumstances of the camdding the result achieved, the risk involved in

PNt

0

ery

the
e

the

litigation, the skill required and quality of work by coehghe contingent nature of the fee, awards

made in similar cases, and the lodestar crosschelclat 1048-50.Under the lodestar method, t

“figure is calculated by multiplying the numbertadurs the prevailing party reasonably expende
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the litigation (as supported by adequate documentatypa)reasonable hourly rate for the region

hnd

for the experience of the lawyeBluetooth 654 F.3d at 941. “Where a settlement produces a conpmo

fund for the benefit of the entire class, courts hdigeretion to employ either the lodestar metho
the percentage-of-recovery methodd. at 942.

Where, as here, a settlement does not ceeatmmmon fund from which to draw, the Nir
Circuit may analyze the case as a “congiveccommon fund” for fee-setting purpos&ee Bluetooth
654 F.3d at 940-41. To calculate appropriate attorneys’ fees under the constructive comn
method, the Court should look to the maximsettlement amount that could be claim&ee, e.g.
Lopez v. Youngblog#llo. CV—F-07-0474 DLB, 2011 WL 10483569, at *12 (E.D. Cal. Sept. 1, 2
In re Wal-Mart Stores, Inc. Wage & Hour LitjdNo. 06-02069, 2011 WL 31266, at *5 n.5 (N.D. d
Jan. 5, 2011).

As noted above, to date, AT&T has received more than 500,000 requests for free
summaries, and more than $16,000,000 in claims heere filed. The terms adlie Settlement requin
AT&T to pay 100% of all valid claims it receives. Moreover, AT&T is financially responsiblg
compiling the free billing summaries, an expenseitiagserts would have cost the Class Members
$100 million if AT&T did not provide them.SeeDkt. 197 at 8. Additionally, AT&T will beg
responsible for paying the Settlement Administrator, a cost estimated to exceed $15,0d0,086.
attorneys’ fees and expense aiso be paid by AT&T, and wilhot be deducted from the recove

of any of the Class Members. Instead, this cost is in addition to all the other costs AT&T hag

to pay under the terms of the Settlement. Finally&A®@oes not oppose the fees requested in this ¢

 or

on |

D11

al.

bill

b for
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butinstead agrees that it will pay not more t%500,000, or, an amount not to exceed the fee awarde

in Moore v. Verizon Communicatigiso. C 09-1823 SBA.

However, Class Counsel has not provided the Court with sufficient information to deté

whether the fees requested in ttase are fair and reasonableagsICounsel has submitted declaratiEns

including the total hours each attorney at each filled on this matter, but there is no informati

“The Court notes that, to date fees have been awardedMoore. On November 27, 2011
Magistrate Judge Corley filed her Report and Reoendation Re: Motion for Attorneys’ Fees in tl
case, finding tha$7,500,000 in feesvas warranted. SeeNo. C 09-1823 SBA, Dkt. 211. Hg
recommendations will be considered by Judge Armstrong in due course.
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regarding the nature of the tasks performed, or whepn were performed — that is, before or a

settlement was reached. Moreover, one firmifiGabraser, includes a billing summary encompas

fter

5ing

not just lawyers and paralegals, but also billing for clerks, litigation support, and one individyial

designated as “research.” Dkt. 197-4 at 15. Basetie information currentlgefore the Court, it i$

not possible to determine whether the fees sought are fair and reasonable.

Accordingly, Class Counsel is hereby ORDEREDfile with the Court a sworn, writte

N

description detailing the projects and tasks completed by each lawyer involved in the case, gnd v

the tasks were accomplished, as well as each firm’s expense records for the expenses incurfed c

this litigation. These supplemental materials shall be filed no later than December 13, 2013.

B. Class Representative Incentive Awards.

Finally, Class Counsel request an incentive award of $5,000 for each Class Represerjtati\

compensate them for their efforts on behalf of thes| Dkt. 197. “The distt court must evaluat

[named plaintiffs’] awards individually, using relexdactors includ[ing] thactions the plaintiff ha

112

"%

taken to protect the interests of the class, thesggggrwhich the class has benefitted from those actjons

... [and] the amount of time and effort the ptdf expended in pursuing the litigation . . . Staton

327 F.3d at 977. *“Such awards are discretionary. and are intended to compensate class

representatives for work done onhbé of the class, to make up for financial or reputational

risk

undertaken in bringing the action, and, sometimes, to recognize their willingness to act as & pri

attorney general.’Rodriguez563 F.3d at 958-59. In this Digtja $5,000 payment is presumptive

reasonableKo v. Natura Pet Products, IndNo. C 09-02619 SBA, 2012 WL 3945541, at *15 (N
Cal. Sept. 10, 2012) (citindgopson v. Hanesbrands In&No. CV—-08-0844 EDL, 2009 WL 928133,
*10 (N.D. Cal. Apr. 3, 2009)).

Class Counsel state that both Class Represargdexhibited a willingness to participate a

y
D.

at

hd

undertake the responsibilities and risks attendantlbvitiging a representative action.” Dkt. 197 at

15. They provided information and documents, in the pre-litigation phase, and continued to as

counsel after the lawsuit was fileldl. Both Class Representativeddesl with discovery and submitted

to depositionsid. Ms. Nwabueze, the named plaintiff hesso “submitted her personal computer
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examination by forensic examination, revieweddhefing on Defendants' ntion to dismiss and made
[herself] available by phone for the parties' mediation sessidehsIt light of the assistance the Clgss
Representatives provided in this case, the s that the requested incentive award of $5,000 for

each of the Class Representatives is reasonable.

CONCLUSION

For the foregoing reasons and for good cause shand on the record before it, the Court

hereby ORDERS that:
1. Plaintiffs’ Motion for Final Approval of Class Action Settlement is GRANTED.
2. The terms of the Settlement Agreement as modified by the parties are incorpordted

this Order and are APPROVED.
3. All objections to the Settlement are OVERRULED.
4. The parties and the Settlement Administrator shall perform their respective obligatic
under the terms of the Settlement Agreement.
5. Class Counsel is ORDERED to provittee Court with more detailed informatign
regarding the tasks performed by each attorneyladxpenses each firm incurred, to aid the Cpurt
in accurately calculating fair and reasonable attorneys’ fees and expéersese supplementa
materials shall be filed no later than December 13, 2013.

6. The Class Representatives are each awarded $5,000 as an incentive award.

IT 1S SO ORDERED.

Dated: November 27, 2013 ( ; T 9 ,

SUSAN ILLSTON
UNITED STATES DISTRICT JUDGE
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