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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD HEREIN:

PLEASE TAKE NOTICE that on December 16, 2009, at 10:00 a.m., or as soon thereaftg
counsel may be heard, in the Unite@tes District Court for the Ndwtrn District ofCalifornia, San
Francisco Division, Courtroom 6, located at 450d&a Gate Avenue, San Francisco, California
94102, Plaintiffs Kristin M. Perry, Sandra B. $tiBaul T. Katami, and Jeffrey J. Zarillo
(collectively, “Plaintiffs”) and Rdintiff-Intervenor the City and @unty of San Fransco (“Plaintiff-
Intervenor”) will and hereby do mowe limine for an order excluding thexpert reports, opinions,
and testimony of the following individuals, each ofomihnwere designated as an expert witness in
this matter by Defendant-Intervenors Dennis Hhgiiworth, Gail J. KnightMartin F. Gutierrez,
Hak-Shing William Tam, Mark A. Jansson, dadbtectMarriage.com — Yes on 8, A Project of
California Renewal (“Proponents”):

(2) Katherine Young;

(2) Loren Marks; and

(3) David Blankenhorn.

This Motion is made pursuant to Rules 1843, and 702 of the Federal Rules of Evidence,
on the grounds that Katherinei¥ng, Loren Marks and David Blkhorn are not qualified experts
and the opinions and testimony of Proponents’ PropEgeérts are neitherlevant nor reliable
pursuant to the standards set fortibaubert v. Merrell Dow Pharm., Inc509 U.S. 579 (1993) and
its progeny. Moreover, the expert opinions &xtimony of the Proposed Experts are inadmissible
because any probative value ibstantially outweighed by the dangdgrunfair prejudice, confusion
of the issues, waste of time, undue delay, rs®tless presentation of cumulative evidertbeeFed.

R. Evid. 403.

Because the purported expert testimonifatherine Young, Loren Marks, and David
Blankenhorn does not meet the standards set foflautoert it should not be admitted into evidence
or, at the very least, should be accorded little tvaight. Given that this ia bench trial, Plaintiffs
and Plaintiff-Intervenor leave toalCourt’s discretion whether it wish to exclude this evidence in
advance of trial or, alternativelgxplore these experts’ qualifications during triabtigh direct and
cross-examination and make the determination basédat more complete testimony. In any event
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the testimony offered by Proponents is not admissibyedwee or refute any issue germane to this
case.

This Motion is based upon this NoticeMbtion and Motion, the éached Memorandum of
Points and Authorities, the pleads, records, and pageon file with thisCourt, all matters upon

which this Court may take judicial notice, analswral arguments as the Court may receive.

DATED: December 7, 2009 GIBSON, DUNN & CRUTCHER LLP
Theodore B. Olson
Theodore J. Boutrous, Jr.
Christopher D. Dusseault
Ethan D. Dettmer
Matthew D. McGill
Amir C. Tayrani
Sarah E. Piepmeier
Theane Evangelis Kapur
Enriqgue A. Monagas

By: /s/
Theodore B. Olson

and

BOIES, SCHILLER & FLEXNER LLP
David Boies

Jeremy M. Goldman

Roseanne C. Baxter

Richard J. Bettan

Beko O. Richardson

Theodore H. Uno

Attorneys for Plaintiffs
KRISTIN M. PERRY, SANDRA B. STIER,
PAUL T. KATAMI, and JEFFREY J. ZARRILLO
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MEMORANDUM OF POINTS AND AUTHORITIES

. INTRODUCTION

Proponents have offered three purported expeKatherine Young, LoreMarks, and David
Blankenhorn — who fail to meet even the minimum requirements imposed by the Federal Rules
Evidencel

Katherine Young. A self-described expert in “cqrarative religion” with an emphasis on
“Hinduism,” Proponents offer DiYoung'’s testimony on “what univer$alconstitutes marriage and
why.” But Dr. Young lacks any relevant expertiseopine on this topi@and the conclusions set
forth in her report and depositionrist of little more than me@wn personal reflections on the
meaning of marriage. They are based on nmsfieor specialized methodology; indeed, Dr.
Young has not even reviewed the vast majoritthefrelevant literature and policy statements
produced by professional associations in thel$ief anthropology, psychology, medicine, or child
welfare (to name only a few) because she deems ‘tineievant” to her inquiry. For many of these
same reasons, Dr. Young’s testimony was exclud&aiimum v. BrienNo. CV5965 (lowa Dist. Ct.
2007), a case in which she offered testimony on the same issues. Because Dr. Young lacks the
necessary qualifications to serveaasexpert on any ised relevant to this matter and has no reliable
support for her conclusions, herttegny should be found inadmissible.

Loren Marks. Dr. Marks seeks to opine generadly why the biological, marriage-based
family is the “ideal” structure for child outcomdsjt lacks any relevant glifecations or background
to address that question with respect to theesguesented by this case — whether biological,
marriage-based families produce child outcomes thdietter, worse or the same as same-sex parg
families, or even opposite-sex parent, adoptiveilfas. Dr. Marks has no discernible methodology

on which to base his claims (indeed, at sevaoalts, he disavowed his own conclusions on the

1 Rebuttal expert discovery is ongoing andspant to this Court’s order of August 19, 2009,
does not conclude until December 31, 2009. #£180. Proponents’ rebuttal experts have n(
yet been deposed. Accordingly, Plaintiffs andimliff-Intervenor reserve the right to mowe
limine to exclude rebuttal expendports, opinions, and t&®ony pursuant to Rules 104, 403,
and 702 of the Federal Rules of Evidend®fing the completion of rebuttal expert
discovery.

1
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importance of a biological link to child outcomes)d as such, his opinions are unreliable and
irrelevant under Federal Rule of Evidence 708us, this Court should find Dr. Marks’ testimony,
opinions, and report inadmissible.

David Blankenhorn. Mr. Blankenhorn has no expertiseainy academic field relevant to this
litigation, but nonetheless purports to offer “expeginion based on nothing more than his “reading
and reflection” on works from various fields in iwh he lacks expertiseMir. Blankenhorn’s report
eschews any mention of either Prop. 8 or Califogaaerally. Instead, he seeks to offer his genera
conclusions on the purpose of the institution ofnlage and the harms he personally believes will
result from allowing marriage of gay and lesbiadividuals. He has neitheeviewed, nor is aware
of any data that support his beltbat the institution ofmarriage is designed primarily to provide a
stable and loving environment for the biological children produced fronmituatage. Instead, he
supports his views by stringing togethlguotations from various othaathors and pointing to his list
of the supposed harms of allowing gay and leshidividuals to marry. This list consists of nothing
more than a partial regutgtion of a list produced durg an anonymous “group thought
experiment,” and thus is not$ed on a reliable methodology asaguired of admissible expert
conclusions under the Federal Rules of Evide&® such, his opinions should be deemed
inadmissible.

In short, these individuals an®t qualified to servas expert witnesses. More importantly,
each of their generic conclusions, untetheredtodd the specific factual issues in this case,
combined with the lack of any discernilleethodology to support them, renders each of their
opinions unreliable and irrelevant under FedBualk of Evidence 702. For the reasons explained
herein, it is entirely appropriaterfthis Court to exclude these witiségestimony in advance of trial.
However, if the Court determines that it wouldappropriate to explore their qualifications at trial
through direct and cross-examination, Plaintifid laintiff-Intervenor ask the Court to exclude
their testimony from evidence, or axd it little or no weight, aftesuch evidence is presented during

trial.

2
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.  THE LEGAL STANDARD GOVE RNING EXPERT TESTIMONY

Federal Rule of Evidence 702 provides that exjgstimony relating to “scientific, technical,
or other specialized knowledge”asimissible only if it “will assisthe trier of fact to understand the
evidence or to determine a fact in issue.” FedEWd. 702. A witness qualified as an expert may
only offer testimony “in the form of an opinion otherwise, if: (1) the testimony is based upon
sufficient facts or data, (2) thestanony is the product of reliableipciples and methods, and (3) the
witness has applied the principles and methods reltaltlye facts othe case.” Fed. R. Evid. 702.

In practical terms, this meatisat: (1) Proponents’ Proposed Exganust qualify as experts,
(2) the testimony, reports, and opinions of Propondhigposed Experts mus¢ based on scientific,
technical, or “other speglized knowledge” and conaern matter beyond a layperson’s
understanding; and (3) the testiny, reports, and opinions of Propot& Proposed Experts must be
reliable and relevantSee, e.g., United States v. Hank#g8 F.3d 1160, 1168 (9th Cir. 2000).
Additionally, expert testimony isubject to general evahtiary rules, suchs Federal Rule of
Evidence 403.See id
A. The Witness Must Qualify as an Expert

As a preliminary matter, a witness must first gyads an expert before he or she may proffe
expert testimony SeeFed. R. Evid. 104(a). A witness maydpgalified as an expert on the basis of
“knowledge, skill, experience, training or educatio®éeFed. R. Evid. 702. While Rule 702
“contemplates a broad conception of expert gigalifons” that may be satisfied by a “minimal
foundation of knowledge, skill, and experiencgge Thomas v. Newton Int'l Enter$2 F.3d 1266,
1269 (9th Cir. 1994), a witness still must have séoo@dationof knowledge, skill, or experience—a
witness with cursory or very limited experierdi@es not satisfy this 6undation” requirementSee,
e.g., Jinro Am. Inc. v. Secure Investments, B&6 F.3d 993, 1005-1006 (9th Cir. 20Gended
by 272 F.3d 1289 (9th Cir. 2001) (finding purportegert on Korean business culture unqualified
because witness lacked legal, business, or finaexpartise to evaluate subace of transaction at
issue, and witness had no educatiofraining as a cultural expert on Korean culture specifically);

LuMetta v. United States Robotics, Ir&24 F.2d 768, 771 (9th Cir. 198&ffirming district court’s

3
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finding that proffered witnesses were unqualified to s@wy experts becausttheir minimal

experience and personal knowledge regardiagstibject of their proposed testimony).

B. The Witness’ Testimony Must Be Basedn Scientific, Technical, or “Other
Specialized” Knowledge and Must Concern a Matter Beyond a Layperson’s
Common Knowledge

In order to be admissiblepert testimony, the testimony siue based on “scientific,
technical, or other specialized knowledge [that] adsist the trier of fact.” Fed. R. Evid. 702. A
witness may not testify as an expert unless heetestifies about mattersathare beyond the ability
and experience of the average layperssee United States v. ValleRB37 F.3d 1008, 1019 (9th Cir.
2001),amended bg46 F.3d 1150 (9th Cir. 2001) (explainingpert testimony must also “address ar
issue beyond the common knowledgehe average laymanBeech Aircraft Corporation v. United
States 51 F.3d 834, 842 (9th Cir. 1995) (excluding putpdrexperts who were to offer testimony
“deciphering” audio recordings because “hearingitiin the ability and gperience of the trier of
fact.”) Testimony on an issue not outside a layp@ssunderstanding does not asshe trier of fact
and is thus not admissible expert testimony.

C. The Witness’ Testimony Mustbe Reliable and Relevant

Under Federal Rule of Evidence 702, the trial pidgcharged with thiask of ensuring that
an expert’s testimony both rests on a reliable dation and is relevamo the task at handDaubert
v. Merrell Dow Pharm., In¢509 U.S. 579, 591-592 (1993). Thisitgkeeping obligation” applies
not only to scientific testimony, but also to teginy based on “technicaéind “other specialized”
knowledge.See Kumho Tire Co., Ltd. v. Carmicha&26 U.S. 137, 147-150 (1999). Accordingly,
Proponents bear the burden of bishing by a preponderance okthvidence that the testimony,
opinions, and reports of Propans’ Proposed Experts are relevant and reliaBleeFed. R. Evid.
104(a);Daubert 509 U.S. at 589-593.

1. Reliability

To be reliable, an expert’s conclusions mustbased on the knowledged experience of his
or her discipline, rather than on setiive belief or unsupported speculati@®ee, e.g., Dauberb09
U.S. at 589-59Kumho Tire 526 U.S. at 148. The trial court stifmake certain that an expert,
whether basing testimony upon professil studies or personal exgace, employs in the courtroom

4
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the same level of intellectual rigtrat characterizes the practice ofexpert in the revant field.”
Kumho Tirge 526 U.S. at 152 (emphasis added). In cagssientific testimonythis means that an
expert’s testimony must not onlyflect scientific knowledge, but #&so must be “derived by the
scientific method” and the work pifact must amount to “good scienceSeée Daubert v. Merrell

Dow Pharmaceuticals43 F.3d 1311, 1315 (9th Cir. 1995) (emphasis add&jubert I'). In cases
of “technical” or “otherspecialized” testimony, the same standaplias, as would be applied to that
particular field. See Kumho Tireb26 U.S. at 147-150. In essence, @ourt “must ensure that ‘junk
science’ plays no part in the decisiorMukhtarv. Cal. State Uniy.299 F.3d 1053, 1063 (9th Cir.
2002),amended b®19 F.3d 1073 (9th Cir. 2003).

The following non-exclusive factors may be coesetl in evaluating the reliability of an
expert’s methodology or technique: (1) whettier methodology or technique used can be (and ha
been) tested; (2) whether the methodology or teglnhas been subjected to peer review and
publication; (3) whether the nteidology or technique has a known paoirate of eror; and (4)
whether the methodology or technique is generally deddp the relevant gmtific or technical
community. See Dauberts09 U.S. at 591, 593-594umho Tire 526 U.S. at 149-150.

Whether the expert’s testimony “grow[s] natuyadhd directly out of research they have
conductedndependent of the litigatioror whether they have dewgled their opinions expressly for
purposes of testifying” is particularly significant in evaluating reliabilDaubert II, 43 F.3d at 1317
(emphasis added). The Court, with few exceptionsy‘not ignore the fact & a scientist’'s normal
workplace is in the lab or the field, ribie courtroom or the lawyer’s officeld. If evidence of pre-
litigation research or peer reviaaynot available, the expert sty1) “explain precisely how they
went about reaching their conclusions” and (2) fp¢d some objective satg — a learned treatise, a
policy statement of a professional association, a fuddisrticle in a reputabieience journal or the
like to show that they have folied the scientific method as itpsacticed by (at least) a recognized
minority of scientists in their fieldCarnegie Mellon Univ. v. Hoffman-LaRoche, Ir&5 F. Supp.
2d. 1024, 1030, 1034 (N.D. Cal. 1999), citibgubert I, 43 F.3d at 1319.

Finally, the Court must inquinato whether the witness happliedthe principles and
methods reliably to the facts of the caSme Dauberts509 U.S. at 593. Although the trial court may

5
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not decide upon theorrectnes®f the expert’s conckion, it may “conclude that there is simply too
great an analytical gap between tla¢a and the opinion profferedDomingo ex rel. Domingo v.
T.K,, 289 F.3d 600, 607 (9th Cir. 2002) (quoti@gneral Electric v. Joineb22 U.S. 136, 146
(1997)). In other words, the necessary conardietween the expert’s methodology and ultimate
conclusion may not be estehed on speculation alondoiner, 522 U.S. at 146 (“[N]othing in either
Daubertor the Federal Rules of Evidence requiressgridt court to admit opion evidence that is
connected to existing data only by thee dixitof the expert.”)

2. Relevance

In addition to being based reliable, an expead&imony must be relevant. The Court must
assess whether the proffered expert testimony is siffigitied to the facts dhe case such that it
will “assist the trier of facto understand the evidence owd&termine a fact in issue Daubert 509
U.S. at 591 (citind~ed. R. Evid. 702). Specifically, there must be a “fit” or valid connection betwe
the expert’s reasoning or methoogy and the pertinent inquiry—the facts at issue—before the
Court. Daubert 509 U.S. at 591-593.

In the context of this case, this Court hasadly identified areas ¢dctual dispute that may
be relevant to the issues presentethree areas: (1) the appropeitevel of scrutiny under the Equal
Protection clause; (2) evaluationtbk state interests Proponents asa& bases for Prop. 8; and (3)
whether Prop. 8 discriminates based on sexual atientor gender or botland (4) whether Prop. 8
was passed with a discriminatory intent. Doc #76-& With respect to each of these categories,
the Court elaborated the areas of factual devedoprinat may assist the Court in deciding these

issues:

D. The Probative Value of the Purported Expert’s Testimony Must Outweigh its
Prejudicial Effect

Finally, as with all evidencexpert testimony may be excludidts probative value is
substantially outweighed by the dangf unfair prejudicegonfusion of the issues, waste of time,
undue delay, or needless presentatiocuofulative evidence. Fed. R. Evid. 4QBjited States v.
Verduzco 373 F.3d 1022, 1032-1035 (9th Cir. 2004) (affivgnirial court’s exalsion of testimony

of expert witness under Fed. R. Evid. 403). Because expert evidence may be misleading and ig
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difficult to evaluate, a judge “exercises more cohbver experts than lay witnesses” in weighing
prejudice against probative valuBaubert 509 U.S. at 595 (quoting Jack B. Weinst&nle 702 of
the Federal Rules is Sourt38 F.R.D. 631, 632 (1991)).

[ll. THE COURT SHOULD EXCLUDE THE TESTIMONY OF PROPONENTS’
PROPOSED EXPERTS — YOUN5, MARKS AND BLANKENHORN

Proponents offer Katherine Young, Loren Marksl ®avid Blankenhorn as expert witnesses
in this case. The reports @hch of these withesses and their statements during their depositions
establish that they do not méké requirements set forth in Federal Rule of Evidence 104, 403 and

702.

A. Katherine Young

1. Dr. Young is Not Qualified to Offer an Expert Opinion on Any Issue in
This Case

Proponents proffer Katherine Young, a professdhe Faculty of Religious Studies at
McGill University, as an expert in “comparativaigion.” (Young Expert Reort (“Young Rep.”) 1.)
Dr. Young seeks to offer her “expertise” to explautat universally constitutes marriage and why.”
(Id.) Dr. Young is not an expert in so@gly, psychology, anthropologliology, medicine, child
development, statistics, survey constructiod enethodology or political science. (Young Dep. 7:8-
20; 37:14-38:9, November 13, 2009.) She admitdhalsenot submitted any articles for peer review
in any relevant field. See, e.gid. at 11:19-13:5.) Indeed, her “expse” is far more narrow than
the term “comparative religion” migindicate. She considers hersatf expert only in the field of
religious studies, and then only in Hinduisnid. @t 29:11-19; 60:19-25.5he does not specialize in
American religions, and she is not@xpert on American denominationdd.(at 65:14-16; 67:5-11.)
She has not studied marriage of same-sex coupleslifornia, the United States, or in the world
generally. [d. at 104:14-25.) As an academic in tieéd of Hindu religbus studies, Dr. Young
simply has no foundation of knowledge, skill aperience necessary targe as an expert on
“comparative religion” and certainlyot on any of the factual issupgesented by this case. Indeed,
she has acknowledged that the separation of claunrdistate renders any comparison between legal
regimes based on religion (i.e., Hindu) to weswvil law regimes inapposite to the question of
whether Prop. 8 is unconstitutional under Equal Protection Claldseat £32:21-233:6.)

7
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Accordingly, Dr. Young lacks even a minimalfadation of knowledge required by Federal Rule of
Evidence 702 to qualify her as an expert in this c&s®, e.g., LuMett824 F.2d at 771 (affirming
exclusion of experts for their minimal experie@eel lack of substantial personal knowledge of the
subject matter relevant to the case).

2. Dr. Young's Opinion Lacks Relevance to the Factual Issues of this Case

This Court has identified certain factual issues that may be pertinent to the resolution of t
issues presented by this litigatioDoc #76 at 6—9. Those issues are specific téeitteal situation
presented in this case — the passage of PropC8lifornia and the resity deprivation of the
constitutional rights of gay and lesbian individuals in California. Not only does Dr. Young’s
testimony in her expert report and deposition haveelationship to any of the issues identified by
the Court, but Dr. Young has expressly disclaimed her willingnesisildy to offerexpert testimony
on those issues, even when those issues mightdwame interplay with her study of religion.
Specifically, Dr. Young has stated that shem@aspinion on: (1) whether permitting marriage of
same-sex couples would affect the numidfeneterosexual marriages or divorcies &t 120:3-14);

(2) whether permitting marriage of same-sex couatests the desire of heterosexuals to mady (
at 120:15-18); (3) whether or ndiscrimination against gay and lést individuals causes stress or
psychological damaged( at 172:5-16; 173:18-25); (4) whetharnot prohibiting gay and lesbian
individuals from marrying would have an adweeffect on them or their children, or whether
permitting them to marry would benefit them and their childréd. at 191:17-192:1.) She has
further stated that she has no opinion on what proportion of people opposed to marriage of sam
couples in California were motivated paniy by their religious beliefs.ld. at 69:6-13.)

In short, Dr. Young seeks to testify on sobmead-based concepti of the “universal”
features and functions of marriage that have no oglsiiip to any of the factuessues in dispute and
is based on little more than her speculation theh snusings might be relevant. They are not and,
even if testimony on such supposed “universaiths were somehow refant, any opinion Dr.

Young might provide could not mettte standards for reliablggert testimony under Federal Rule
of Evidence 702. Indeed, any opinions Dr. Young hlag ker own admission are not based on
review of any studies that mightadvle her to offer conclusions on asgue in this case, and thus he

8
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opinions are based on nothing more than thkjéctive belief or unsuppiad speculation” found
insufficient inDaubert Daubert 509 U.S. at 589-590.

3. Dr. Young's Opinion Lacks a Reliable Methodology

As an initial matter, Dr. Young lacks any rmetlology for arriving at ta conclusions stated
in her report and deposition. Her report con®$étsothing more than her examination of a random
selection of societies &earch for patterns thsihe categorizes as “universal.” (Young Rep. 2, 8.)
And her “comparative study of theorldview of major cultures aneligions and ta worldviews of
small-scale societies” is based on nothing more kieanmeview of the work of one other academic
who did not consider the posdityi of marriage of same-secouples. (Young Rep. 2, 12; Young
Dep. 137:1-141:18.) Dr. Young has no systematterza for determining what constitutes a
“pattern” or what can determine “universality” ancdeawoncedes that these characterizations are n
absolute. (Young Rep. 2.) This haphazard samgmannot constitute a methodology and amounts
little more than a recitation of Dr. Young’s pensl musings on what might be included in the
definition of marriage. The absence of any discernible methodology renders Dr. Young's testim
inadmissible as unreliable under Federal Rule of Evidence@abert 509 U.S. at 590 (“Proposed
testimony must be supportegl appropriate validation”Daubert II, 43. F.3d at 1319 (“experts must
explain precisely how they weabout reaching their conclusionsdjnro America InG.266 F.3d at
1006 (excluding “impressionistic generalizatibhased on haphazard experiences, anecdotal
examples, and news articles). Indeed, Dr. Youegipusly offered virtuallydentical testimony in
litigation raising similar issues iMarnum v. BrienNo. CV5965 (lowa Dist. Ct. 2007), and the trial
court there ruled Dr. Young’s testimony inadmissiblearrtie lowa rules of evidence for precisely
this reason. eeDeclaration of Rebecca Jicgt Lazarus, Exh. G at 6-7.)

Moreover, by definition, Dr. Young cannot brifthe same level of iellectual rigor that
characterizes the practice ofexpert in the relevant fieldKumho Tire 526 U.S. at 152, to her
testimony because she admits that she has not studiessaes central to thedtaal disputes in this
case. She purports to offer opinions and caichs on the importance of protecting her defined
“norm” of marriage and predicthat changes in those normswid destabilize marriage. (Young
Rep. 11; Young Dep. 222:12-15.) But Dr. Young hasshadied whether allowing gay and lesbian

9
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individuals to marry would actuallgffect that norm. For exangIDr. Young has not studied: (1)
the extent to which permitting marriage of same-@axples affects the desiof heterosexuals to
marry (d. at 120:15-18); (2) the extetat which permitting marriage of same-sex couples affects th
stability or number oheterosexual marriageisl(at 119:10-120:18); (3yhether civil unions are
equally as successful as marriageratating “durable” relationshipgl( at 87:20-88:23); or (4) the
effects of domestic partnershigda or civil unions on marriageéd(at. 95:4-97:18; 98-101:2). In
effect, Dr. Young's failure to offer any support fegr conclusions renders her opinions little more
than “junk science” that the Court “muestsure takes no part in the decisioMukhtar, 299 F.3d at
1063.

Indeed, the lack of any objectidata results in internadconsistencies in Dr. Young's
analysis that further undermines the reliabilityhef conclusions. Shelawwledges that it is not
necessarily harmful (and fact, can be beneficial) if norned the past change to accommodate
alterations in social Yaes and understandingd.(at 197:12-18), but has nstudied the conditions in
the United States that might be relevant to whathsesirable for the Uted States and its citizens
to end the prohibition on marriage sty and lesbian individualsld( at 211:16-23.)

Dr. Young also cannot offer reliable testimony besgashe has failed to consult, review or
evaluateany of the relevant authorities (atiteir associated methodologies)imy academic field on
the issues surrounding the mage rights of gay and lesbian indivals. She has not endeavored to
determine what the various professional associatidishave issued opinions on the implications o
marriage of same-sex couples have said with respecty of the opinions steelvances in her expert
report. (d. at 152:15-153:23.) Indeed,eshelieves that such infortnan would not be relevant to
her analysis. I¢. at 156:5-19.) She does not know whetheptiséessional associations in the fields
of psychology, anthropology or sociology hasken a position on whether gay and lesbian
individuals should be permitted to marry one another, much less what those positioid. ate. (
105:8-106:4; 152:15-153:23.) Shiens opinions on the “likelyféects of legalizing same-sex
marriage on children” (Young Rep. 18), but she hastuatied what proportioaf children are being
raised by two married peapbf the opposite sexld( at 73:6-19.) Similarly, she has no knowledge
of any statements by professional organizati@merning whether or notis&-sex parents are as

10
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effective as heterosexual parentsarsing well-adjusted childrenld( at 106:5-107:16; 108:15-
109:22.) She has not looked at the question of vangisychologists and sotogists believe it is
necessary to have time series dataddress the effect of mage of same-sex couples on child

welfare. (d. at 91:21-92:3.) Dr. Young simply ignores whbéters with actuabgertise in relevant

academic fields have concluded or considered atyamg the same question she purports to answar.

Such willful blindness rendefser report unreliableSee, e.g., Dauberb09 U.S. at 589-590
(holding expert conclusions must based on the knowledge and exgrare of his or her discipline,
not on “subjective belief or unsupported speculatioht)yiettg 824 F.2d at 771 (affirming exclusion
of witnesses who lacked knowledge abit relevant subject matter).

Even in the area of religion, in which Dro¥ng purports to have some expertise, she has
failed to review or study any inforation that might provide a basig fleer conclusions in this case.
For example, she has not studied how the majestern religions or U.S. churches view
homosexuality. $ee, e.g.Young Dep. 63:7-20 (Roman Catholicism), 69:21-70:10 (Baptist), 70:11
12 (Presbyterianism)). These deficiencies undeesttat Dr. Young has not (and cannot) apply the

principles she espouses to the factthd case in any reliable manner.

4. Dr. Young's Testimony Would Waste Time and Create Confusion and is
thus Inadmissible Under Feral Rule of Evidence 403

Dr. Young does not even purport to offer any ammnon any factual dispute in this case, and
her opinions are unreliable. Thus, consideratf Dr. Young’s testimny would waste time and
create confusionSee Fed. R. Evid. 403. Accordingly, Dr. Yousgestimony also fails to satisfy the

requirements of Federal Rule ofi#e@nce 403 and should be excluded.

B. Loren Marks

1. Dr. Marks is Not Qualified to Offer an Expert Opinion in this Case

Proponents also proffer Dr. Loren Marks, an asde professor at theollege of Agriculture
at Louisiana State University. @ks Expert Report (“Marks Rep.1)) Dr. Marks seeks to testify
as an expert on whether a “bigloal, marriage-based family” is “the ideal structure for child
outcomes.” Id.) But Dr. Marks does not have the expade or educationegessary to make a

determination on what type of famiggructure is “ideal” for child ogbmes. His self-described areas
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of research interest include faith and familied African American families — discrete areas that
hardly provide Dr. Marks an adequate foundation to®@pin an “ideal structure” for child outcomes.
(Marks Dep. 44:10-16, October 30, 2009.) He hasmemeducted original resrch on children with
gay or lesbian parents, andsh@ver published or even writtany works on the issueld(at 58:3-
12.) Similarly, Dr. Marks’ work has not even focdsen the general subject argfachild adjustment.
(Id. at 53:21-54:10.) Dr. Marks’ expemtport further demonstrates task of qualifications. As Dr.
Marks has no experience in the field in whichdpurported to be an expert, Dr. Marks’ expert
report contains no references to his own work, fendid not consider any of his own work for the
report. SeeMarks Rep. Thus, Dr. Marks lacks the expereenr knowledge required to qualify as an
expert on the “ideal” family structure for “child outcomesée LuMetta824 F.2d at 771 (excluding
experts who had some knowledge, but lacked expmriamith either the specific contract in question

or the specific type of company in question).

2. Dr. Marks’ Report, Opinions, and Testimony Have No Relevance to this
Litigation

Dr. Marks’ expert report, opions, and testimony should bgcluded because the subjects
upon which Dr. Marks opines have no relevandieécfactual issues inighlitigation. To be
admissible, an expert opinion must be “sufficienthdtto the facts of the case that it will aid the jury
in resolving a factual dispute See, e.g., Dauberb09 U.S. at 591. The only factual dispute that Dr
Marks has been proffered to opine on is Proponetdsh that the state has arterest in preventing
marriage of gay and lesbian individuals becausmiild negatively affect child outcomes. This
Court has specified that this sgecfactual dispute isvhether a married mother and father provides
the optimal child-rearing environment and whetiecluding same-sex couples from marriage
promotes this environment. Doc #76 at 7-8. Drrkdareport does not assiin answering those
guestions, however, because he does not addres®attliimes when the parents are of the same-g
and thus cannot possibly illuminate any relevantu@atdisputes. Dr. Marks himself admits that his
expert report does not expressopinion about child outcomes for same-sex coupldsat(114:2-
115:14.) Dr. Marks’ report only aldesses the comparison of outcen@ children in biological,

intact families with non-marital, dorced, and/or step-familiesld( at 88:17-90:9.) All three of
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1| these categories exclude the velet family unit at issue here—eauple — gay or straight, that
2 || biologically cannot have children, bisigether decide to adopt oilizie an egg or sperm donor. As
3 || Dr. Marks has asserted that bigert opinions are limited to thesited in his expert report and
4| “whatever shows up ifhis] rebuttal,2 the universe of what Dr. Markss to offer the Court, in way
5| of expert opinion, lies in his expert repoftd. at 61:10-62:4.) HoweveDr. Marks’ expert report
6 || entirely fails to address the relexassue at hand — the outcome<lildren of same-sex couples as
7 || compared to children of opposite sex couples whaiategically related to thir children. Thus, Dr.
8| Marks’ expert opinions must be excluded as thdlynot assist the Coutb understand whether the
9| Proponents’ claim that eluding same-sex couples from mamgyiwill promote optimal outcomes.
10| See Dauberts09 U.S. at 591 (explaining expepinion must assist trier ¢dct to resolve a factual
11| dispute to be admissible).
12 Further, Dr. Marks would be unable to dramy relevant conclusiorisom his understanding
13| of studies comparing child outcomes in a biologiGattact” family with non-marital, divorced, and
14 || step-families, as he concedes that same-sex pateoul be studied as thewn discrete category.
15| (Seeidat 239:14-22.) Accordinghr. Marks’ complete reliance on studies excluding same-sex
16| parents undermines his ability to opine on theaotgame-sex parents have on child outcomes.
17| Joiner, 522 U.S. at 144-145 (upholding district courEgection of expert opinions because the
18 || opinions were based on studtbat were too dissimilar to the facts presented in the relevant litigation
19| and the experts failed to explain how and why tlveye able to extrapolate their opinions from the
20| dissimilar studies). Moreover, in his depios, Dr. Marks withdrew his claim thageneticparent-
21|l child relationships are important to child outcoraad noted that he knowe$ no empirical research
22 || thatidentifies biology as the causkgood outcomes for childrenld(at 81:18-82:9147:9-21.) Dr.
23| Marks also has no opinion as to the best famitynféor a child for whictthe “intact, biological
24| family” (as he defines it) is unavailableld.(at 102:7-10.) Thus, Dr. Marks should not be permitted
25
20 2 Given the major deficienciaés Dr. Marks’ expert reportjuring his deposition, Dr. Marks
27 claimed that he planned to prepare and suamebuttal report to specifically address
literature on same-sex parents. (Marks [3313-33:1, 37:8-40:1, 61:46P:4.) Dr. Marks
28 never submitted such a rebuttal.
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to extrapolate any opinions, as he has admittechtnatas no familiarity with any material that would
be able to support his conslans without causing the “awéical gap” prohibited idoiner, 522 U.S.
at 145.

3. Dr. Marks’ Report, Opinions, and Testimony are Unreliable

In addition to being irrelevant, Dr. Marks’ expepinions are unreliableTo arrive at his
conclusions, Dr. Marks ut#des no discernible methodolog$ee Daubert |143 F.3d at 1319
(explaining that a failure texplain the methodology utilized to argiat a conclusion does not satisfy
theDaubertreliability requirement). At best, Dr. Maskexpert report and testimony are akin to a
shallow book report. As evidenced by hipert report and deposit testimony, Dr. Marks’
“opinions” are nothing more thanibf, out-of-context quotations oftherscholars. Reciting the
conclusions or summaries of oteewithout offering explanation @laboration on how these out-of-
context conclusions from other stadirelate to the immediate casannot be considered to meet the
“same level ofntellectual rigorthat characterizes the practiceaofexpert in the relevant field See
Kumho Tire 526 U.S. at 152. Further, not only does larks simply parrot the conclusions of
others, Dr. Marks makes no effort to explain whgrsaonclusions are appdible in the immediate
case. Although “[tjrained experts commonly extrapefrom existing data,” “opinion evidence that
is connected to exieg data only by th@se dixitof the expert” may be exclude&ee Joiners522
U.S. at 146. Further, without any context orghsiinto the quoted studieit is impossible to
determine if the studies themselves are reliable ingh®sted in a reliable manner that is true to their
full findings.

Not only does Dr. Marks fail to offer any analysrsinsight into any othe studies he quoted,
but he admits that he did not eveampletely read the studies citm his report. (Marks Dep. 65:10-
66:6; 67:6-13.) Failing toead the sources upon which ardirelyrelies to draw conclusions can

hardly be considered a hatmk of a reliable methodology.More critically, Dt Marks did not know

3 Further calling into question Dr. Marks’ diligesdr. Marks admits that some of the work hg
has done should not be considered “high qualisial science.” (Mrks Dep. 50:10-14; 51:9-
52:7;54:12-17.) Dr. Marks st admits that none of hisvn published articles can be
characterized as “gold standard, high end workd” 4t 71:1-7.)
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how the studies he cited aetly defined the terms “biological” dmtact” — an essential piece to
understanding the meaning of the studies Dnkglaelies upon for making his conclusionSeég,
e.g.,158:12-159:8.) Dr. Marks was similarly unable to fyetihat the studies heated that used the
term “biological parent” defined it in a mannghich excluded adoptive parents, as Dr. Marks
purports the term “biological par® should. In one instance, Dvlarks even cites a study, which
cited another study, thatates most studie® notdistinguish biological parents from adoptive
parents. Il. at 144:3-13.) This lack alarity in how his sources asbiological” is clearly not
because the definition of “biological” is unimpartdo Dr. Marks’ findngs — Dr. Marks himself
admits that using two sourcesatleach define the term diféatly, to draw one conclusion is
problematic. $ee idat 139:14-140:9.) Thus, itomld be hard for Dr. Marks to credibly claim that
he employed theame level of intellectual rigdhat an expert in hisdld would be expected to
employ. See Kumho Tireb26 U.S. at 152 (holding trial court mtistake certain that an expert . . .
employs in the courtroom the same level of ietllial rigor that characiees the practice of an
expert in the relevant field”).

Dr. Marks himself also lacks familiarity with relevant studies that would assist him in com
to his conclusions. At the time of Dr. Marldgposition, Dr. Marks codlonly name two studies,
one from 1996 and one from 2004, that compar#drdnt family structures, including same-sex
parents. $eeMarks Dep. 30:4-32:10.) Dr. Marks was unaolerovide any specificity about either
study at his deposition and did nateceither study in his expegport or list either study in his
“materials considered” index.Sée ig Marks Rep.) Dr. Marks was also unable to name or even
generally describe any other sieglcomparing child outcomes by sasex couples and heterosexua
couples. $ee id) Dr. Marks stated that “if he [was] atbieg person” he would assume that “there
have been studies that have come out recergty'th unaware of.” (Marks Dep. 33:3-7.) Dr.
Marks’ lack of relevant knowlige not only indicates a likely lack methodology, it also indicates
the opinions Dr. Marks has to offer about “ideetfild outcomes or child outcomes in same-sex
families were developed purely for this litigation. #mportant hallmark of evaluating reliability is
whether the purported expert’s ofns are based in research tlvas conducted independently from
the litigation. See Daubert 143 F.3d at 1317. Clearly, Dr. Ma&'lopinions asserted in this

15

09-CV-2292 VRW MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTI@GMLIMINE TO
EXCLUDE PROPOSED EXPERTS YOUNG, MARKS, AND BLANKENHORN

ng



© 00 ~N oo o B~ w N P

N NN N NN N DN P P P R R PR R R,
N~ o O N W N P O © 0o ~N o o0 b~ W N kP O

28

Gibson, Dunn &
Crutcher LLP

litigation were developed for the first time afterrigecommissioned for thistigation. Accordingly,
Dr. Marks was required to “explain precisely he] went about reaching [his] conclusions” —
which he has entirely failed to dad.

Further, Dr. Marks’ admittedersonal, religious views towas traditional marriage also
undermine the objectivity (and thus reliability) o lonclusions. Dr. Marks’ religious conviction
and personal dogma is that childi@ne entitled to be born withthe bonds of matrimony and to be
reared by a father and mother who honor mlaridas with complete fidelity. (Marks Dep. 260:15-
262:6.) This personal dogma was develdpeidreDr. Marks graduated from college and well
before Dr. Marks began to considemself a “social scientist.”Iq. at 275:5-276:3.) Dr. Marks
admitted that this personal dogma “ran around iis] firead” when he wrote his expert repoid. ét
274:8-275:4.) Accordingly, not only does Dr. Markstk of methodology cast severe doubt about
the admissibility of his conclusins, but Dr. Marks’ own possible igenal bias calls his unsupported

conclusions further into question.

4. Dr. Marks’ Report, Opinions, and Testimony Lack Probative Value and
are thus Inadmissible UnderFederal Rule of Evidence 403

The complete irrelevance of Dr. Marks’ conclusions to any issue iagedemonstrates the
lack of any probative value higrclusions may offer the Court.hilis, Dr. Marks’ report, opinions,

and testimony are inadmissible under Fed. R. Evid. R. 403.

C. David Blankenhorn

1. Mr. Blankenhorn is Not Qualified to Offer an Expert Opinion in this Case

Proponents submit David Blankenhorn as an exge“issues of family policy and family
well-being with a particular focus on the ingtibn of marriage.” (Bankenhorn Expert Report
(“Blankenhorn Rep.”) 1.) Mr. Blankenhorn consid himself to be an expert on marriage,
fatherhood and family structure. (BlankenhormpD£16:8-22, November 3, 2009.) But none of Mr.
Blankenhorn’s undergraduate or graduate course f@otsed on any of these issues. Indeed, he d
not take any courses in antpology, psychology, child welfaror sexual orientation.Id; at 19:18-
22; 22:6-17; 24:18-22.) Rather, hisdergraduate course work wasused on labor history, and his

masters thesis researched the comparative batitms of two British cabinetmakers’ trade unions

16

09-CV-2292 VRW MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTI@GMLIMINE TO
EXCLUDE PROPOSED EXPERTS YOUNG, MARKS, AND BLANKENHORN

jd




© 00 ~N oo o B~ w N P

N NN N NN N DN P P P R R PR R R,
N~ o O N W N P O © 0o ~N o o0 b~ W N kP O

28

Gibson, Dunn &
Crutcher LLP

“in shaping the emergence oktBritish working people.” I¢. at 20:3-9; 23:11-24:17.) Other than
his bachelors and masters work focused on lastory, Mr. Blankenhorihas no other academic
training. (d. at 25:6-11.) He does not have a Ph.[A.) (His claim to “expertise” in the areas in
which he seeks to testify is based on nothing rtiwae his work with the Institute for American
Values and his “continuing anthrdpgical, historical and cultural study of the institution of
marriage.” [d. at 30:1-6; 54:3-15.) Thistudy” consists of “readingnd reflecting on the texts in
the field” and “discussionwith other scholars.” I4. at 54:3-15.) He hagever published any work
in any peer-reviewed journal; most of his pshéd work is produced by his organization, the
Institute for American Values.ld. at 55:19-56:14.) In short, MBlankenhorn has no expertise in
any relevant academic field and is not qualifieddose as an expert under Federal Rule of Evideng
104.

2. Mr. Blankenhorn Has No Relevant Opinions to Offer

It is not at all clear what relevance Mr.aBkenhorn’s self-descid “personal” views on
marriage and family have to the specfhctual issues in this casdd.(at 92:20-93:2.) Mr.
Blankenhorn has not reviewed the Complaint in this actitth.af 74:12-18.) He is not offering any
opinions about the actual motivation of votersfficial proponerg in passing Prop. 8Id( at 84:15-
85:2.) Indeed, he does not mention either Prap.tBe state of Califora in his report. $ee
generallyBlankenhorn Repsee alsBlankenhorn Dep. 76:13-17; Z2-78:2; 89:21-90:18.) In
these circumstances, Mr. Blankenhorn is incapablgitog his proffered testimony to the facts of the
case, and any testimony he might give wouldtedevant to the issues in this cassee Daubert
509 U.S. at 591 (holding expert testiny must be sufficiently tied to éifacts of the case such that it
will “assist the trier of fact teinderstand the evidence or to determine a fact in issue” to be

admissible).

3. Mr. Blankenhorn’s Conclusions Are Not Based on a Discernible
Methodology and are Unreliable

Given the lack of Mr. Blankenhorn’s expertadjfications, it is notsurprising that his
conclusions are based on no ohjextdata or discernible methodgly, and that there are numerous

inconsistencies in his testimonin his report, Mr. Blankenhornages that “[a]s an intellectual
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matter, whether or not to grant equal marriagetsigh gay and lesbian persons depends importantl
on one’s answer to the question, ‘What is nage?”” (Blankenhorn Rep. 3.) He then groups

guotations taken from a numbersafurces into two categories — teaguotations he believes support

the argument that “marriage is fundamentallyiggte adult commitment” and those that support the

argument that “marriage is fundamentally a phdd social institution.” (Blankenhorn Rep. 3-11.)
Although he acknowledges that it is not possiblddmonstrate empirically that the view that
marriage is fundamentally a “pro-child” sociastitution is the only valid view (Blankenhorn Rep.
11), Mr. Blankenhorn nonethelessess that it is possible tomienstrate that that view is
“consistent with much of the most respected kuisbip of the modern era” and “widely embraced b
intelligent, fair-minded leade@nd citizens of good will. (Blankenhorn Rep. 11.) He then argues
that marriage as an institution focuses on “bringoggether the male and female of the species into
common life” (Blankenhorn Rep. 12) “because humans favor the survival and success of the hu
child.” (Id. at 13.) To support this claim, Mr. Blankeorn again lists sevdrpages of quotations
taken from various selected articles and repotits.a 13-15.) This list of quotations, together with
Mr. Blankenhorn’s personal viewate the sole basis for his conclusithat “[i]f human beings were
not sexually embodied creatures who everywihepeoduce sexually and giverth to helpless,
socially needy offspring who remain immature kmng periods of time and who therefore depend
decisively on the love and support of both of plagents who brought them into existence, the world
almost certainly would not include the instiartiof marriage.” (Blank&horn Rep. 15; Blankenhorn
Dep. at 105:16-106:9.) Indeed, thype of testimony embodies theryaype of expert testimony
prohibited inGeneral Electric v. Joineb22 U.S. at 146.

In a nutshell, Mr. Blankenhorn’s conclusiorthst the primary purpesof marriage is to
insure that children receive loasd support from their biological parents. But that conclusion is
unsupported by logic — let alone dataresearch. Mr. Blankenhoaamits that the law governing
who can marry does not inquire irttte motivation of those individisato marry — procreative or
otherwise. (Blankenhorn Dep. 179:-190:2; 189:17-190:2.) Indedtk acknowledges that people
who cannot procreate at all arelstllowed to marry, as are peopl&evhave had children previously
and abandoned themld(at 189:17-190:2;195:4-199:17.) He a#bmits that a lesbian or gay

18

09-CV-2292 VRW MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTI@GMLIMINE TO
EXCLUDE PROPOSED EXPERTS YOUNG, MARKS, AND BLANKENHORN

a

mar




© 00 ~N oo o B~ w N P

N NN N NN N DN P P P R R PR R R,
N~ o O N W N P O © 0o ~N o o0 b~ W N kP O

28

Gibson, Dunn &
Crutcher LLP

couple that adopts a child is n@s$eattentive or loving or carirtgward their children than a
heterosexual coupleld( at 211:8-21.) Indeed, msituation in which biagical parents do not want
a child, he is not opposed to a gayesbian couple adopting that childd.(at 231:6-22.)

Although Mr. Blankenhorn “personally” opposesrriage of same-sex couples on these
grounds id. at 92:20-93:2), heelies on no discernible methodologystapport his views. Indeed, he
summarizes the process through whieharrived at these views fpurposes of this litigation as
devoting “some days and weeks to reading ayiddrto organize my thoughts and trying to refresh
my recollection about other prewis work that | have done.ld( at 116:8-22.) He has expressly
disclaimed relying on anything more rigoraosform his opinion in this casel( at 105:16-106:9)
and admits he has not even read all of the “mdsec@nsidered” listed ihis expert report in their
entirety. (d. at 110:8-22.) Despite MBlankenhorn’s thesis that mege confers advantages on
children biologically relate to both parents in the marriage his deposition, he could not provide
the name or authors of any published studiesdbiadpare one family where both parents have a
biological connection to the chiland a family where one or Ihgparents is not biologically
connected to the child.Id; at 267:5-272:16.) And he admits that certainly did not consider any
such study in assembling his repdd. Similarly, he is aware of no studies supporting the view thg
children raised from birth by gay or lesbian clegphave any worse outcomes than those raised by
biological differentsex parents.1d. at 272:17-21.) He candidly admthat allowing a same-sex
couple with children to marry would likely be béisel for both the couple and their childredd.(
at 282:21-283:10.)

Mr. Blankenhorn also purports to offeretbpinion that marriage of gay and lesbian
individuals will “deinstitutionalize” marriage, transfoing it “from a pro-child social institution into
a post-institutional priate relationship.” (Blankenhorn Re2.) Of course, Mr. Blankenhorn’s
conclusion on this point is built on his argument thatriage is a “pro-child institution” and, as
explained above, he has no releamethodology or basis to supptrat conclusion. Moreover, Mr.
Blankenhorn admits that the “deinstitutionalipati of marriage was occurring long before marriage
of gay and lesbian individuals was legalizeéiny jurisdiction. (Blankenhorn Dep. 293:21-294:13.)
Indeed, he identifies the primary driverstioé phenomenon as: “divorce, out of wedlock
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childbearing and nonmarital cohabitation,” notrrnage between people of the same-séd. gt
288:13-290:2.)

Mr. Blankenhorn lists “nineteespecific answers” to the question of the potential harms he
believes will result from allowing gay and lesbiadividuals to marry. (Blankenhorn Rep. 22-24.)
But these “answers” can hardly constitute reliaXpert testimony. The liss taken word for word
from his bookFuture of Marriagewith the exception that five “@wers” in the book were omitted.
(Blankenhorn Dep. 314:2-315:11.) BMr. Blankenhorn did not del@p the list in eitheFuture of
Marriage or his report. Rather, thist represents Mr. Blankenhom®report” on the results of a
“group thought experiment” in which thist was developed by a group of anonynfouslividuals
who met in three one-day sessionksl. 4t 315:12-316:10; 318:6-18.) The “methodology” employeq
by the group to generate the list consistediiting ideas voiced by members of the group on
chalkboards and poster paper over therse of these three meetingd. @t 316:21-317:16; 320:10-
14; 320:21-321:3; 322:1-6.) Thisasfar cry from what courts itis Circuit and elsewhere have
required to constitute a reliable methodology on Whabase expert testimony and conclusions.
See, e.g., Doming@89 F.3d at 607 (“reasoning between stepa theory must be based on
objective, verifiable evidence asdientific methodology of the kind traditionally used by experts in
the field”). Indeed, it would bempossible to even apply, mutdss evaluate, the factors courts
generally consider in evaluating the rellabpiof the expert's methodology because Mr.
Blankenhorn’s “group thought experimemd”’based on no methodology at élee Daubert [143.

F.3d at 1319 (“experts must explain precisely llo&y went about reaching their conclusions”);
Mukhtar, 299 F.3d at 1063 (“the trial judge must endtiad ‘junk scienceplays no part in the

decision”);Jinro Am. Inc, 266 F.3d at 1006 (excluding “impressistic generalizations”).

4. Mr. Blankenhorn’s Testimony Would Waste Time and Create Confusion
and is thus Inadmissible Under~ederal Rule of Evidence 403

Mr. Blankenhorn possesses no expertise inralgwant academic field. He does not offer

opinions relevant to the specifiacts in dispute, and his conclusions do not even approach the

4 Mr. Blankenhorn refused to identify the paigi@nts in the “grouphtought experiment” when
asked to do so at his piasition. (Blankenhorn Def334:21-335:21.)
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requirements for reliable expert testimony under thoeFa Rules of EvidenceBecause inclusion of
his testimony and conclusions wouydtbvide no benefit to the Cowahd, indeed, is likely to waste
time and confuse the issues in this cags,@lourt should find Mr. Blankenhorn’s testimony

inadmissible.

IV. THE COURT SHOULD EITHER EX CLUDE THE TESTIMONY OF THESE
PROPOSED EXPERTS BEFORE TRIAL OR REJECT SUCH TESTIMONY AFTER
EXPLORING THEIR QUALIFICATIONS DURING TRIAL

For the reasons set forth above, Plaintiffs Blantiff-Intervenor believe that this Court
properly could exclude the repsiand testimony of KatheenYoung, Loren Marks, and David
Blankenhorn in advance of triahd bar Proponents from calling themvathesses. Even in a bench
trial, this Court may exclude theqgert testimony in limine if it wisks, as the “trial judge acting as
trier of fact ‘has broad discretion &mimit or exclude’ expert testimonyaths helpful to its decision.”
CFM Comm., LLC v. Mitts Telecasting C424 F. Supp. 2d 1229, 1234 (E.D. Cal. 2005) (citing
Beech Aircraft51 F.3d at 842 (holding that the court pmtypexcluded from a bench trial expert
opinion concerning what could be heard in a tagoerded conversation because the trial judge wag
in a better position to make that determination)).

However, if the Court determines that it wdbllle appropriate taxplore these experts’
qualifications during trialseeKumho Tire 526 U.S. at 142/erduzco 373 F.3d at 1032)nited
States v. Alatorre222 F.3d 1098, 1103-1104 (9th Cir. 2000), Pldsm#nd Plaintiff-Intervenor are
willing to defer any decision on their motion urafter the Proponents’ Proposed Experts offer full
testimony via direct and cross examination. Thigraach is commonly used bench trials because
the Court is both the “gatekes) and the finder of factSee, e.g., Volk v. United Statés F. Supp.
2d 888, 896 n.5 (N.D. Cal. 1999) (noting that Drubertgatekeeping obligation may be less
pressing in connection with a benchltaad the court may properly consideaubertchallenges
either in limine or at trial)t.aconner Assoc. Ltd. Liab.cCv. Island Tug & Barge Cp2008 WL
2077948, at *2 (W.D. Wash. May 15, 2008) (reservimag on admissibility of expert testimony

until after vigorous cross examination and presentation of contrary eviddrextig v. Sea Pac.
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Inc., 2006 WL 2982148 (N.D. Cal. 2006) jgeting expert’s thoretical conclusions after hearing
expert testimony and determining whiagight to give the testimony).
V. CONCLUSION

For the reasons set forth above, Plaintiffs amsh@ff-Intervenor request that the Court find
that the expert testimony of Katherine Young, lrokdarks, and David Blankenhorn is inadmissible
at trial, or accord such testimony little or no weigRtaintiffs and Plaintiff-Intervenors leave to this
Court’s discretion whether it wishés exclude the testimony in adwae of the bench trial in this
matter or to do so after exqulng each witness’ qualifit@ns on the witness stand.
1
1
1

5> In so doing, Plaintiffs and PHiff-Intervenor do not waive thobjections set forth in this
motion by their participation in examiti@n of Proponents’ Proposed Exper&ee, e.g.
Jones v. United State$27 F.3d 1154, 1156 (9th Cir. 1997) fing that after two week bench
trial, trial court granted Plaintiff ®aubertmotion in limine to exclude expert).
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ATTESTATION PURSUANT TO GENERAL ORDER NO. 45

Pursuant to General Order No. 45 of the NariHgistrict of Califonia, | attest that

concurrence in the filing of the document has ba@aained from each of the other signatories to this

document.

By: /sl
Theodore B. Olson
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