Perry et al v. S

© 00 ~N oo o b~ w N P

N NN N NN N DN P P P R R R R R R
N~ o O N W N P O © 0o N o o0 M W N kP O

28

Gibson, Dunn &
Crutcher LLP

chwarzenegger et al

GIBSON, DUNN & CRUTCHER LLP
Theodore B. Olson, SBN 38137
tolson@gibsondunn.com

Matthew D. McGill,pro hac vice
Amir C. Tayrani, SBN 229609

Doc. 329 Att

1050 Connecticut Avenue, N.W., Washington, D.C. 20036
Telephone: (202) 955-8668, Facsimile: (202) 467-0539

Theodore J. Boutrous, Jr., SBN 132009
tboutrous@gibsondunn.com
Christopher D. Dusseault, SBN 177557
Ethan D. Dettmer, SBN 196046

Sarah E. Piepmeier, SBN 227094
Theane Evangelis Kapur, SBN 243570
Enriqgue A. Monagas, SBN 239087

333 S. Grand Avenue, Los Angeles, California 90071
Telephone: (213) 229-7804, Facsimile: (213) 229-7520

BOIES, SCHILLER & FLEXNER LLP
David Boiespro hac vice
dboies@bsfllp.com

333 Main Street, Armonk, New York 10504

Telephone: (914) 749-8200, Facsimile: (914) 749-8300

Jeremy M. Goldman, SBN 218888
jgoldman@bsflip.com
Theodore H. Uno, SBN 248603

1999 Harrison Street, Suite 900, Oakland, California 94612
Telephone: (510) 874-1000, Facsimile: (510) 874-1460

Attorneys for Plaintiffs
KRISTIN M. PERRY, SANDRA B. STIER,

PAUL T. KATAMI, and JEFFREY J. ZARRILLO

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

KRISTIN M. PERRY et al.,

Plaintiffs,
and

CITY AND COUNTY OF SAN FRANCISCO,

Plaintiff-Intervenor,
V.

ARNOLD SCHWARZENEGGEREet al.,

Defendants,
and

PROPOSITION 8 OFFICIAL PROPONENTS
DENNIS HOLLINGSWORTH et al.,

Defendant-Intervenors.

CASE NO. 09-CV-2292 VRW

PLAINTIFFS’ OPPOSITION TO
PROPOSED INTERVENORS’ MOTION TO
INTERVENE

Trial Date: January 11, 2010
Judge: Chief Judge Walker
Location: Courtroom 6, 17th Floor

09-CV-2292 VRW PLAINTIFFS’ OPOSITION TO PROPOED INTERVENORS’ MOTION TO INTERVENE

Dockets.Justia.cg

m


http://dockets.justia.com/docket/california/candce/3:2009cv02292/215270/
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2009cv02292/215270/329/6.html
http://dockets.justia.com/

© 00 ~N oo o b~ w N P

N NN N NN N DN P P P R R R R R R
N~ o O N W N P O © 0o N o o0 M W N kP O

28

Gibson, Dunn &
Crutcher LLP

TABLE OF CONTENTS

Page
I LA I (@ 1516 L @ I ] S 1
I ARGUMENT ..ottt e e ettt e e e e sttt e e e e e s s sbb st e e e e e e ansnb e e e e e e e s —— 2
A. Imperial County Is Not Entitled To Intervene As Of Right. ...........coovviiiiiiiiiiieeeeeeen, .
1. Imperial County’s Motion Is Untimely...........coooviiiiiiiiiiiiciiie e,
a) Every Important “Stage” Of These Proceedings Has
Passed Except Trial ItSelf. ... .
b) There Is No ObjectivelReasonable Justification For
Imperial County’s Five-Month Delay. ...........ccccovvvviviiiiiicciiec e
2. Imperial County Lacks A Signdant Protectable Interest In
This Litigation That May BdPractically Impaired. .........ccccoeeeeeiieeiiiiiiiiiiiiiinnns e
3. Imperial County Has Failed To Demonstrate Inadequacy Of
REPIESENTALION. .....ciiiiiieeeeieeie e e e e e e e e e e e e e e e e e e ereann s .
B. Imperial County Has Not Satisfied The Requirements For Permissive
11 (=T V=T 1o o RSP T PP PRPTPPPPPPPN .
[ CONCLUSION ...ttt ettt e e e ettt e e e e e s sttt e e e e e e s nb e et e e e e e e s st bbeeaeeeeannssbeeaaeeeennnseneeas ..
i

09-CV-2292 VRW PLAINTIFFS’ OPOSITION TO PROPOED INTERVENORS’ MOTION TO INTERVENE

1:

15



© 00 ~N oo o b~ w N P

N NN N NN N DN P P P R R R R R R
N~ o O N W N P O © 0o N o o0 M W N kP O

28

Gibson, Dunn &
Crutcher LLP

TABLE OF AUTHORITIES

Page(s)

CASES

Alameda Newspapers, Inc. v. City of Oakland

95 F.3d 1406 (9th Cir. 1996)

Am. Brake Shoe & Foundry Co.lmaterborough Rapid Transit Co.

Am. Ass'n of People withisabilities v. Herrera
257 F.R.D. 236 (D.N.M. 2008) ......cuuuututiiiiiiiiiiiiitiaaee e e e e e e s esssi bbb ereeeeaaaaaeeeeaeaessssmmnnnes 9...

Arakaki v. Cayetano,

324 F.3d 1078 (9th Cir. 2003)......ceeeieeeiiirieieee e st e e e e e e s e e e mmmemaes 12.

Arizonans for Official English v. Arizona

520 U.S. 43 (1997)....ovuu.......

Bogaert v. Land

2008 WL 2952006 (W.D. Mich. July 29, 2008) .........ccuieiiiiiiiiieeeiisiiee e

California ex rel. Van de Kamp
792 F.2d 779 (9th Cir. 1986)

Diamond v. Charles

476 U.S. 54 (1986)...............

Donaldson v. United States

400 U.S. 517 (1971).............

Donnelly v. Glickman,
159 F.3d 405 (9th Cir. 1998)

v. Tahoe Reg’l Planning Agency

EEOC v. Pan Am. World Airways
897 F.2d 1499 (9th Cir. 1990)....cciiiiiieieeiee e et e e e e e e e e e e e e e e e e e e s e 14.

Freedom from Religion Found.

-- F. Supp. 2d --, 2009 WL 4705425 (E.D. Cal. DecC. 2, 2009)........ccoiiiiiiiiiiiiiiiiiieiieeeee e

, Inc. v. Geithner

Hodgson v. United Mine Workers
A73 F.2d 118 (D.C. Cil. 1972) c..eeieceieeeeeeeeeeeeeee ettt ettt en sttt en s e e

League of United Latin Am. Citizens v. Wil§obULAC"),
131 F.3d 1297 (9th Cir. 1997). .ttt e e e e e e e e passim.

Legal Aid Soc'’y of Alameda County v. Brennan
608 F.2d 1319 (9th Cir. 1979)..iiii i i e ittt e e e e e e e e e e e e e e s e s e e e e ee e e s mmmmmmmmnes 4.

09-CV-2292 VRW PLAINTIFFS’ OPOSITION TO PROPOED INTERVENORS’ MOTION TO INTERVENE




© 00 ~N oo o b~ w N P

N NN N NN N DN P P P R R R R R R
N~ o O N W N P O © 0o N o o0 M W N kP O

28

Gibson, Dunn &
Crutcher LLP

TABLE OF AUTHORITIES
[Continued]

Lockyer v. City & County of San Francisco
95 P.3d 459 (Cal. 2004) ..ooeeeeiiiiiieiee ettt e e e e e e e e e e e e s anrareaaaeeaas 9,

Lujan v. Defenders of Wildlife
504 U.S. 555 (1992) ...ciiiiiiiiiiiiii ittt ettt e e e e e e e e e e e e e e n e

Moosehead San Dist. v. S.G. Phillips Corp.
610 F.20 49 (1St Cir. 1979) ceiiiiieiiiiiiiiiiee ettt e e e e e e e e e s st e e e e e e e anbaneeeeeeeannnneeeeeeen]

NAACP v. New York
G T U ST 7 £ (1 L 4 ) P

Northwest Forest Res. Council v. Glickman
82 F.3d 825 (9t Cir. 1996)......cieieeeeeiiiiiiicie et e e e e e e e e e e e e e e e e s 12,

Park & Tilford, Inc. v. Schulte
160 F.2d 984 (20 Cir. LOA7) ittt e e e e e e e e e e e e e e e s e s e e e e e e e aaaaaaaaeens

Pellegrino v. Neshijt
I o I e B (L1 O |t K 1 G ) S

Prete v. Bradbury,
438 F.3d 949 (9t Cir. 2006)......ciueeeeeeeeeeiiitiieiee e e e aettteeeee e s sstteeeeeeeasssareeaaaesssstaeeeeeeaaannreeeaaeasans

Public Serv. Co. of New Hampshire v. Patch
136 F.3d 197 (LSt Cir. 1998) ..iiieiiiiiiiiiee e ittt e e e e e ettt e e e e e ettt e e e e e s sntteeeeaeeasnnnbeneeeeessannnnneeeaeeen]

Romer v. Evans
517 U.S. 620 (1996) .....ceeeeerieuruuniiiiaeeeeeeeeeeeeeeeteeeatataassa i aaaaaeaaaeeaeteeeaeeaateaan e aaaaaaaaaeaararrrr_

S. Cal. Edison Co. v. Lynch
307 F.3d 794 (9th Cir. 2002).......ceeeieieeeeiiiiiiieee e e e et ee e e e e s e st e e e e e e s s bt eaeeeesassseseeeeeeeannnbeeeeeaeasanns

Smith v. Marsh194 F.3d 1045 (9th Cir. 1999) ......ccoiiiiiiiiiii s L

Sokaogon Chippewa Cmty. v. Bahbitt
214 F.3d 941 (7th Cir. 2000)........uueiiieeeeiiiiieieee e e aaeteeee e e e s s ssrreeeeeeaasssbreeaaeesassareeeeeeaassrreeeeaeaaans

Spangler v. Pasadena City Bd. of Equc.
552 F.2d 1326 (9th Cir. 1977 iiiiiiie e ettt et e e e s s e e e e e e s nsbreeeeeeaans 15,.164,

Stupak-Thrall v. Glickmagn
226 F.3d 467 (6th Cir. 2000)......ceeeeiiiiiieieeeee e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e s e e e aabbbbrrrraeaeeeees

United Airlines, Inc. v. McDonald
A32 .S, 385 (L7 7) eeeeuuttutiiie et e et e ettt e e e e e e e e e e e e e e e e e e e e aaaaee e et ———————

09-CV-2292 VRW PLAINTIFFSOPPOSITION TO INERVENORS’ MOTIONTO INTERVENE




© 00 ~N oo o b~ w N P

N NN N NN N DN P P P R R R R R R
N~ o O N W N P O © 0o N o o0 M W N kP O

28

Gibson, Dunn &
Crutcher LLP

TABLE OF AUTHORITIES
[Continued]

Page(s)

United States Cas. Co. v. Taylor

64 F.2d 521 (4t Cir. 1933) .. i i iiiiiiiieeiieeers e e e e e e e e e e ettt s s e e e e e aaeeaeaeeeeeenannsnnnnnnaeeeeeasheeees
United States v. British Am. Tobacco Austl. Servs,, Ltd

437 F.3d 1235 (D.C. Cir. 2006) ...uuuuuuiiiieeeeeeeeeieeieeeieeteettaesss s s e e e eaaeaaeeeeseesassssssnnnnnasasaeeaaasaaseeesensfornes
United States v. City of Los Angeles

288 F.3d 391 (9th Cir. 2002)....cceeeeeeieiiiiieieeee e e e e e e e e e e ettt a e e e e e e e e e e e e eeeeeeeassaana i aeaaaeaaaaees 2,
United States v. Oregon

745 F.2d 550 (9th Cir. 1984).... .o ciiiieeeeeee ettt e e e e e e e e e e e e e e e e eeeaaannnanneaeeeaeadfeees
United States v. Washington

86 F.3d 1499 (9th Cir. 1996)......cceeeeiiiiiiiiiiiei e e et e e e e e e e e e e e e e eeeeerr s 1, 2,56,
Westlands Water Dist. v. United States

700 F.2d 561 (9th Cir. 1983).....cciiiiiiiiieiiiiiiiiss s e e e e e e e e e et s e e e e e e e e e e e eaeeeeessssnsnnnnnaeaeaeaeasfeees
Yniguez v. Arizona

939 F.2d 727 (9th Cir. 1991).. ittt e e e e e e e e e e e e e e e aeeaaeseannn i aaeeeaeaaeeeeedes 1

STATUTES
U.S. CONSL., @rt. VI, Cl 2. ettt e e e e e e e e e e e e e e e e e e assantansnaaseeeaeaeeaadoeees
Cal. CoNSt. Art. XX, 8 3.t e e e e e e e e e e e e r e e e e e e e aaaaaaaaaaaeaaaaaaaaas 10
Cal. FamM. COAE 8 350(A) ....eeuvvreereeeeiiiiiiiieeeesastttiteee e s s atetaeeeeesaassbbaeeeeeessannseeeeeee e s s s m— 9
(@1 I = T T o o (ST 30200 o ) PP 9
Cal. FaM. COUE 8 A0L(A) ...eeeuvvrerreeeeaiiiieieeeeeeaittteeeee e s s attteeeeeeeassnbbaeeeeeessannseeeeeee s e s s mm— 8
Cal. FAM. €O 8 5LL(A) +evvrrerereeeeeeeeeeeiiiiiieiiiitettieteeeeeeeereaeaaaaaaaeaeaaaaaaaaaaassssssessss s s m— 9
Cal. GOV COdE 88 3L0L-03 .. .eeeiiiiie e e e e e eee et s s e e e e e e e e e e e e e e e ar e tr s e e e aeeeeees mmmmmmeennns 10
Cal. Health & Safety Code 8§ 102180..........cuuuuiuiiiiiiiiieieee e eeeeee e e e e e e e e e e e e e e e e e eeeseeennnnnd 8...
Cal. Health & Safety Code § 102295........ccoui i e e e e e e b e e s smmmnnee 9...
Cal. Health & Safety Code 8§ 103125.......ccuiiiiiiiiiiiie ettt e e e s e e e e e e snnereee s smmmmnnee 8...
Y

09-CV-2292 VRW PLAINTIFFSOPPOSITION TO INERVENORS’

MOTIONTO INTERVENE




© 00 ~N oo o b~ w N P

N NN N NN N DN P P P R R R R R R
N~ o O N W N P O © 0o N o o0 M W N kP O

28

Gibson, Dunn &
Crutcher LLP

TABLE OF AUTHORITIES
[Continued]

OTHER AUTHORITIES

Page(s)

Linda Deutsch (Associated Pressglif. AG, Gov Oppose Suspending Gay Marriage, Eab.

UNION TRIB., Junel?2,2009

Lisa Leff (Associated Presd)awsuit Seeks Federal Ruling on Gay Marria§eD.UNION TRIB.,

May 26, 2009

Maura Dolan & Carol J. William$rown Again Says Prop. 8 Should be Struck DdwA. TIMES,

June 13,

Fed. R. Civ.

Fed. R. Civ
Fed. R. Civ

Fed. R. Civ

Fed. R. Civ.

2009 e e et e

RULES
\'

09-CV-2292 VRW PLAINTIFFSOPPOSITION TO INERVENORS’ MOTIONTO INTERVENE




© 00 ~N oo o b~ w N P

N NN N NN N DN P P P R R R R R R
N~ o O N W N P O © 0o N o o0 M W N kP O

28

Gibson, Dunn &
Crutcher LLP

I. INTRODUCTION

The Court should deny the untimely motion teemrene filed by County of Imperial, Board
of Supervisors of Imperial County, and Isabel Varngdser official capacity as Deputy Clerk/Deputy
Commissioner of Civil Marriages ifahe County of Imperial (colléwely “Imperial County” or “the
County”).

Imperial County seems to assume that, bectusé€ourt granted the motion to intervene
filed by Plaintiff-Intervenor City and County of San Francis¢&an Francisco”), Imperial County
also is entitled to intervendBut Imperial County and San Franasare not similarly situated with
respect to this litigtion. As an initial matter, San Fasco sought only permissive intervention,
implicitly acknowledging that it could not meet tregjuirements for intervention as of right, while
Imperial County seeks to interveas of right. And San Francgss application for permissive
intervention—unlike Imperial Coups—was timely. Finally and ngt importantly, San Francisco
asserted an actual, cognizable “ipdedent interest in ¢hproceedings, and tladility to contribute
to the development of the underlying issuesd¢EF162 (Aug. 19, 2009 Tr.) at 55), that Imperial
County has failed to articulate. Indeed, Im@eCounty affirmatively argues that it hasthing to
contribute to the proceeadis in this Court.SeeDoc #311 at 9-10, 14, 20.

Imperial County’s asserted grounds for mrention—allegedly preserving the ability
appeal a judgment in Plaintiffs’ favor—is a matter of conjecture. It may be that Plaintiffs will prey
in this proceeding, and it may be true that Propongatdd lack standing to appeal that judgment of

their own; indeed, the $reme Court’s decision iArizonans for Official English v. Arizon&a20

U.S. 43, 64-66 (1997), vacatirviguez v. Arizong@39 F.2d 727 (9th Cir. 1991), suggests as much{

But Imperial County’s speculatidhat neither the Attorney Gerad, the Administration, nor the
Counties of Los Angeles and Alameda will appeal is an inadequate basis for intervEeto®.g.
League of United Latin Am. Citizens v. Wil§0bULAC"), 131 F.3d 1297, 1304 (9th Cir. 1997).
And, as final judgment has not yet been entered in Plaintiffs’ favor, it is “premature” to consider
requests for intervention f@urposes of appeaUnited States v. Washingtds6 F.3d 1499, 1505
(9th Cir. 1996).

1
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In any event, Imperial County’s motion failseéstablish any of the required elements for
intervention as of right or perssive intervention. Its motionjéd on the event of the pretrial
conference and more théime monthssince the Court ordered onlyJi3, 2009 that all motions to
intervene must be filed notéx than July 24, 2009 (Doc #1049 manifestly untimely.

As such, the Court need not even considerremaining requirements for intervention.
Washington86 F.3d at 1503. But even if the Court considers those requirements, the Court sho
deny the County’s motion because the County failsgeraany significant protectable interest that
may be impaired by the disposition of thisesasnd does not even suggest that Proponents’

representation in this Court is inadequate.

II. ARGUMENT

A. Imperial County Is Not Entitled To Intervene As Of Right.

Intervention as of right under Federal RuleCofil Procedure 24(a)(2) is permissible only
where “(1) [the applicant] has a significant protbt#anterest relating to éhproperty otransaction
that is the subject of the action; (2) the disposibbthe action may, as agmtical matter, impair or
impede the applicant’s ability to protect its intéy¢3) the application is timely; and (4) the existing
parties may not adequately remetthe applicant’s interestDonnelly v. Glickman159 F.3d 405,
409 (9th Cir. 1998) (internal quotations ondffe Because Imperial County must maktfour parts
of this test, failure to satisfy any onetbé criteria justifieslenial of its motion.See id

1. Imperial County’s Motion Is Untimely.

“Timeliness is the ‘threshold requirentefor intervention as of right."LULAC, 131 F.3d at
1302 (internal citation omitted). “If the court fintgat the motion to intervene [is] not timely, it
need not reach any of the remaining elements of Rule\8&shington86 F.3d at 1503. In
determining whether a motion to intervene is tynal court must consider “(1) the stage of the
proceeding at which an applicaneks to intervene; (2) the prejudito other parties; and (3) the
reason for and length of the delayd. (internal citation and quotation marks omitted). This
determination is left to the discretion of the trial coud. The Ninth Circuit has warned that
“[a]lthough the length of the delay it determinative, any substahiapse of time weighs heavily

against intervention.’ld. These factors demonstrate thapérmal County’s motion is untimely.

2

09-CV-2292 VRW PLAINTIFFS’ OPOSITION TO PROPOED INTERVENORS’ MOTION TO INTERVENE

uld



© 00 ~N oo o b~ w N P

N NN N NN N DN P P P R R R R R R
N~ o O N W N P O © 0o N o o0 M W N kP O

28

Gibson, Dunn &
Crutcher LLP

a) Every Important “Stage” Of These Proceedings Has Passed Except
Trial Itself.

The fact that a “district court has substaeliyv—and substantially—engaged the issues in [a]
case weighs heavily againskaving intervention as afight under Rule 24(a)(2).LULAC, 131 F.3d
at 1303. INLULAC, the proposed intervenors attemptedhtervene in a lawsuit challenging the
validity of Proposition 187, amitiative they sponsoredd. at 1301. When the district court denied
the motion to intervene, the litigatiavas still “in the pretrial stages” and “no trial date had been se
for a final determination of Proposition 187’s fatéd. at 1303 (internalitations and quotation
marks omitted). Nonetheless, the court observed@hat of water had already passed underneath
Proposition 187’s litigation bridge.Id. In particular, “the plaintiffscomplaints had been filed . . . .
[t]he district court had issued a temporarynagsing order, and subsequently a preliminary
injunction . . . . [tlhe defendants had appealeddistrict court’s issuance of the preliminary
injunction to the Ninth Circuit . ...four sets of parties had succedigfintervened in the case . . ..
[tihe defendants had filed, and thetdict court had denied, a motiondsmiss . . . . [tlhe plaintiffs
had filed a motion for summary judigent on which the district court had heard argument, and whig
it had granted in part and denied in part. And finally, discovery had proceeded for roughly nine
months [].” Id. In light of the substantidlegal ground [covered] togetheby “the district court and
the original parties[,]” the Ninth Circuit heldahthis factor weighed “heavily against allowing
intervention as of rightinder Rule 24(a)(2).1d. See also Smith v. Marsh94 F.3d 1045, 1047-48,
1050-51 (9th Cir. 1999) (applyindJLAC to deny a pretrial motion to intervene as untimely where
the district court had resolved various substantiations, but in which discovery had not yet closed
and trial was set to begihmonths latey, United States v. British Arffobacco Austl. Servs., L @37
F.3d 1235, 1239 (D.C. Cir. 2006) (rejexgia motion to intervene “virtually on the eve of trial”);
Stupak-Thrall v. Glickmar226 F.3d 467, 474 (6th Cir. 2000) (Hivlg that a proposed motion to
intervene filed over seven months after the complaas filed, ten weeks after the discovery period
had ended, and five weeks afténdtnesses, including expert witsses, had been identified was
untimely).

Imperial County’s motion to intervene is untimely because, B8IAC, substantial legal
ground already has been covernad|uding resolution of Plaintiff's motion for a preliminary

3
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injunction, numerous motions to intervene, a wflor summary judgment, and two appeals in the
Ninth Circuit. In fact, intervention at this stage of the case is even less appropriateLtbaAd
where a trial date had not yet been set. Byrashtimperial County moved to intervene nearly two
weeks after the deadline for the close of thstovery and less than one month before trial.

Imperial County observes that “trial is still a month away, [and] no judgment has been
entered” (Doc #311 at 13), but the Ninth Cirdwass denied intervention on timeliness grounds whej
trial was ovef7 monthsaway. See Smith194 F.3d at 1048, 1051 (notingattihis factor counted
strongly against granting intexmation where the motion to imene was filed on June 4, 1998, and
trial was scheduled for January 19, 1999). Moredweperial County did not file its motion until
after the parties had already fildekir pretrial submissions, and, in the ordinary course, its motion
would not be heard until Janua2}, 2010—five weeks after the Coard the parties completed the
pretrial conference and ten dafter trial will have commencedJnder these circumstances, the
County’s motion must be regarded as untimely.

In an effort to excuse the lateness of itgiomg Imperial County also claims that “courts
frequently permit intervention even after trial fbe purpose of appealing an adverse ruling.” Doc
#311 at 13. But the cases it cites for this prdjmrsare inapposite because they involve proposed
intervenors who moved to imeene only after it was cleair€., no longer a matter of speculation)
that the party representing theiterests would not appeakee United Airlines, Inc. v. McDonald
432 U.S. 385, 390 (1977) (putative class membewalibto intervene on appl after plaintiffs
decided not to appeal an adse class certification ordeiyniguez v. State of ArjA39 F.2d 727,

730 (9th Cir. 1991) (initiative proponents allowedrttervene ten days after the Governor announcs
she would not appeal a decision striking dowrtaf the initiative as unconstitutionallegal Aid
Soc'y of Alameda County v. Brenn®98 F.2d 1319, 1327 (9th Cir. 1979) (federal government
contractors allowed to intervendeafgovernment defendants withdrew notice of appeal of an adve
decision relating to those contractBgllegrino v. Neshit203 F.2d 463, 465 (9th Cir. 1953)
(shareholder allowed to intervene in securiiegon after the corporatits board of directors

decided not to appeal advenslings by the trial courtAm. Brake Shoe & Foundry Co. v.

Interborough Rapid Transit Co3 F.R.D. 162, 164 (S.D.N.Y. 194@llowing bondholder to appeal

4
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when original bondholder gave up his efforts talldnge a plan for the acquisition of the real
property associated with the bonds).

To the extent the County’s motion is basedspeculation that none of the government
Defendants will appeal a judgment in Plaintiffs’ favor, it is “prematuk&&dshington86 F.3d at
1505 (holding that motion to intervene “for purpose of appeal”’ before “final judgment in the over
proceeding from which an appeal could be tékeas “premature”). The Ninth Circuit has
explained that a motion to intervefug purposes of appeahould be filed following a “final
judgment in the overall proceeding from which an appeal could be talenAnd to the extent it is
based on the County’s claims that the current madtenot adequately repes its alleged interests
in the proceedings before this Court, it is phaitdo late. As discusdebelow, Imperial County
should have known that the goverrmh®efendants were, in its esttion, not adequately defending
the constitutionality of Prop. 8 by mid-Jun8ee infraSection 1l.A.1.b. And in any event,
Proponents are now adequately repngisig the County’s alleged intets in the proceedings before
this Court. See infraSection 11.A.3. According), the tardiness of Impeti County’s motion weighs

strongly against intervention.

b) There Is No Objectively Reasonable Justification For Imperial
County’s Five-Month Delay.

“Delay is measured from the date the proposed intengarld have been awatleat its

interests would no longer be protedtadequately by the parties, tioé date it learned of the

1 Other cases cited by Imperial Coyiarre also easily distinguishe@ee Hodgson v. United Mine
Workers 473 F.2d 118, 129 (D.C. Cir. 1972) (allowingamimembers to intervene in a lawsuit
brought by the Secretary of Labor under the Labor-Management Reporting and Disclosure A
a motion broughtour daysafter the U.S. Supreme Court hébat a closely related provision of
the LMRDA did not prevent union members framtervening in actions, like the one union
members sought to join, initiatdy the Secretary of Labot)nited States Cas. Co. v. Taylé4
F.2d 521, 527 (4th Cir. 1933) (insurance company allowed to intervene after a decision of thg
district court reversing an order by the U.S. Employers’ Compensation Commission that it dig
have jurisdiction to award compensation unithe Longshoremen’s and Harbor Workers’
Compensation Act and awarding payment that woulgctly affect the interests of the insurer).
Others are entirely beside the point. Alameda Newspapers, Inc. v. City of Oakla®l F.3d
1406 (9th Cir. 1996), the court only discussedtitmeliness of the motion to intervene in passing
because the issue was not raised on cross-appeat 1412 n.8. And iark & Tilford, Inc. v.
Schulte 160 F.2d 984 (2d Cir. 1947), tRmurt of Appealgranted a motion to intervene in the
appeal; the district court hadrded the same intervenors’ timn early in the proceeding$d. at
987. The issue of timeliness therefore never arose.

5
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litigation.” Washington86 F.3d at 1503 (emphasis added). IpAkubstantial lapse of time weighs
heavily against intervention.ld. Indeed, where a claimed interest exists at the outset of the
litigation, a party must inteene at that stageSee LULAC131 F.3d at 1304 n.3.

The Supreme Court has held that a delay difteesas two-and-dralf weeks may make a
motion to intervene untimelyNAACP v. New Yorld13 U.S. 345, 367 (1973). NAACR, the State
of New York filed a complaint in December 19&eking a declaration thatwas complying with
the Voting Rights Act of 1965. 413 U.S. at 3%Jn March 10, 1972, the United States filed an
answer in which it alleged insufficient knowledgeardormation to form a belief as to the truth of
New York’s primary allegationld. at 358-59. New York filed its motion for summary judgment orj
March 17, 1972, and on April 3, 1972, the United Sthked a formal consent to the entry of
declaratory judgment iNew York’s favor. Id. at 359-60. The NAACP filed a motion to intervene
on April 7, asserting that if New York were sucsfeg its members would be deprived of certain
Voting Rights Act protectionsld. at 360. In relevant part, ttNMAACP claimed that it was unaware
of the action until March 211d. at 363. The Court held that thesidict court “could reasonably have
concluded that [the NAACP] knew should have know of the pendency of the § 4(a) action becay
of an informative February article in the New Ydrknes discussing the caoaversial aspect of the
suit; public comment by community leaders; [and] the size and astuteness of the membership a
staff of the organizational appellant []Itl. at 366. Even calculating the delay from March 21,
however, the motion to intervene was untimely, beeat[a]t that point, the suit was over three
months old and had reaatha critical stage.Id. at 367. Because the United States’ March 10
answer to the complaint indicated that it wbabt necessarily offer a vigorous defense, and,
following New York’s March 17 motion for summapydgment, “[tlhe only step remaining was for
the United States either to oppose or to congetiite entry of summary judgment[,] . . . it was
incumbent upon the appellants, at that stage ghtbeeedings, to take immediate affirmative steps
protect their interests. . by way of an immediate motion to intervenéd’ Having failed to do so,
NAACP’s motion was untimely.

Likewise, here, “it was incumbent on” parial County to move to interveas soon ag

became aware of its claimeaderest in the casdd. Even assumingrguendothat Imperial County
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has any interest that is notegpliately protected by the curtgrarties—which is does natde infra
Sections I1.A.2 and II.A.3)—it shddi have been aware that thasvsuit threatened its purported
interest in upholding Prop. 8 whé&aintiffs first filed theirComplaint on May 22, 2009, thereby
generating immediate statewide and even ndtimedia attention. Multiple California news
organizations, including the largest newspap&aanthern California, the Los Angeles Times, and
the San Diego Union Tribune websitan articles following the filing of the lawsuit and the Attorney
General’s decision not to defengktbonstitutionality of Prop. 8SeeDecl. of Kaiponanea T.
Matsumura in Supp. of Pls.” Opp’n to Proposedrvgaors Mot. to Intervene (“Matsumura Decl.”),
Ex. A (Linda Deutsch (for the Associated Preks)ysuit Seeks Federal Ruling on Gay Marriage
S.D.UNION TRIB., (May 26, 2009); Ex. B (Lisa Leff (for the Associated PreSajif. AG, Gov
Oppose Suspending Gay Marriage B&nD.UNION TRIB., Junel2,2009(discussing in five separate
paragraphs and quoting from his brief &ktéorney General’s position that Prop. 8 is
unconstitutional)); Matsumura Decl., Ex. C (Maura Dolan & Carol J. Willi@msyn Again Says
Prop. 8 Should be Struck DownA. TIMES, June 13, 2009). If Imperial County does indeed have
interest in having a governmentidfendant defend Prop. 8, it was oliply unreasonable to not at
least begin inquiring about involveman this case by that time. But that was six months ago, and
more than a month before this Court’s deadlingHerfiling of motions to intervene in this action.
SeeDoc #104.

Imperial County relies on the lone DeclaratadriWally Leimgruber taexcuse its tardiness,
but that declaration cannot overcome the County’sasonable delay in filing. First, even accepting
the truth of Mr. Leimgruber’s assertions, he $seanly to his person&nowledge, not what the
remaining four County Supervisors aDdputy Clerk knew or should have know8eeDoc #311-1.
And it is objectively unreasonable for four elected officaisl a county clerk with a professed
interest in defending Prop. 8 to remain ignomairthis lawsuit—desgpe ongoing and widespread
media coverage—for over six months. Second, it was especially unreasonable for Mr. Leimgrul
who has a longstanding interest in Prop. 8, eye@ng so far as to coaf upon it his official
endorsement, to remain ignorant of Plaintiffs’ lawsuit and the Atto@®neral’'s answerSee

Matsumura Decl., Ex. D (News, U.S. District CoGriants Intervenor Status to Prop. 8 Proponents
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Case Challenging Law’s Validity (July 1, 2008yailable at
http://www.protectmarriage.comftarle/u-s-district-court-grants-intervenor-status-to-prop-8-
proponents-in-case-challenging-lawslidity); Ex. E (Protect Marage, Endorsements). Finally,
Mr. Leimgruber and the other proposed intenrsrshare counsel with the Yes on 8 campaign
managers, Frank Schubert and Jeff Flsate(Matsumura Decl., Ex. F)nd their counsel certainly
were aware of this litigation notkx than the date that they re@sd Plaintiffs’ September 17, 2009
subpoena to Schubert Flint Public Affairs. These facts are difficult to reconcile with Mr.
Leimgruber’s claim that he was unaware of Attorney General’s position in this case until
November 2009.

Because several months have passed simcesasonable party with Imperial County’s
claimed interests should have becoemeare of its interests in thigse, the motion to intervene is

untimely.

2. Imperial County Lacks A Significant Protectable Interest In This
Litigation That May Be Practically Impaired.

Imperial County’s motion also should be denlesttause it lacks a “significant protectable
interest” that may be practically impairediopeded by the disposition of this cag@onaldson v.
United States400 U.S. 517, 531 (1971); Fed. R. Civ. P.a24(‘[A]n undifferentiated, generalized
interest in the outcome of @mgoing action” is insufficientS. Cal. Edison Co. v. LyncB07 F.3d
794, 803 (9th Cir. 2002) (internal quotation marksttad). Rather, “at somindamental level the
proposed intervenor must haaestake in the litigation.’'Sokaogon Chippewa Cmty. v. Bahtt4
F.3d 941, 946 (7th Cir. 2000) (internal quotation marks and brackets omitted).

Imperial County claims that it Baan interest in this litigation because its clerk must perforn
legal duties relating to marriages, and its Boar8ufervisors has supervisory authority over the
clerk in this regard SeeDoc #311 at 15. But under California law “[t]he forms for the marriage
license shall be prescribéeg the State Registrdr Cal. Health & Safety Code § 103125 (emphasis
added). And the State Registran%supervisory power over locagrstrars, so thahere shall be
uniform compliance with all the requirements of this pattl”’§ 102180. Thus, although county

clerks are designated esmmissioners of civil marriages (Célam. Code § 401(a)), issue marriage

8

09-CV-2292 VRW PLAINTIFFS’ OPOSITION TO PROPOED INTERVENORS’ MOTION TO INTERVENE




© 00 ~N oo o b~ w N P

N NN N NN N DN P P P R R R R R R
N~ o O N W N P O © 0o N o o0 M W N kP O

28

Gibson, Dunn &
Crutcher LLP

licensesi@. 8 350(a)), perform civil marriagegl( 8 400(b)), and maintain marriage records §
511(a)), they do souhder the supervision and ditean of the State Registr@l.” Cal. Health &
Safety Code § 102295 (emphasis added). IndeedZalifornia Supreme Court has held that
performance of these very duties by “the coungykchnd the county recorder . . . properly are
characterized awministerialrather than discretionary.Lockyer v. City & County of San Francisco
95 P.3d 459, 472 (Cal. 2004) (emphasis in originahd Aa] ministerial act i@n act that a public
officer is required to perform in a prescribedmer in obedience to the mandate of legal authority
and without regard to his owadgment or opinion concernirgyich act’s propriety [].”Id. at 473
(internal citation and quotation marks omitted). Under this statutory scheme, there is simply no
substance to Imperial County’s c¢fathat this lawsuit Wl subject the county clerk to “conflicting
duties” and lead to confusion about whether tleekdls bound by this Court’s decision. Doc #311 at
8. The county clerk has no discretito disregard the mandates of #tate officials who are already
parties to the case, and under the Supremamys€| whatever the language of the California
Constitution, those state officials have no disoreto disregard the requirements of the United

States Constitution as determined by this Cdurt.

2 Imperial County suggests that it would disregaxirective from the State Registrar to comply
with a decision of this Court, and would insteadlsrelief from any suctlirective in state court;
hence the “uncertainty” justifying its interventioBeeDoc #311 at 10. But a party does not
create a cognizable interest in an action by threatening to violate state laws that govern its
performance of ministerial functions. Even aoy legal action that would arise from Imperial
County’s refusal wouldot reach the merits of the questibefore this Court—whether Prop. 8
violates the United States Constitution—but wouktead focus on the legal authority of a local
government to refuse to obey the State Registiaa matter of statewide concern. And that
guestion has been already been definitively resolved by the California Supreme Court—and
resolved against the position the County seems to contemflagel.ockyed5 P.3d at 473. The
cases cited by Imperial County hgrduggest otherwise. In bo&merican Association of People
with Disabilities v. Herrera257 F.R.D. 236 (D.N.M. 2008), ambgaert v. Land2008 WL
2952006 (W.D. Mich. July 29, 2008), intervention was appropriate because granting the
plaintiffs’ requested injunctiveelief would have changed the duties the proposed intervenors
were required to perform undihe relevant state lawsee Herrera257 F.R.D. at 256 (“If the
injunction was issued, [the clerk] would be prohibited from perforroertain electoral duties
that New Mexico law requires’Bogaert 2008 WL 2952006, at *2 (“[I]f the Court grants
Plaintiff's motion for a preliminary injunctionije clerks] would havebligations related to
administering the recall @ttion”). That is not the case heré/hatever the outcome of this
litigation, the clerk’s ministerial duty will remaitine same: to obey the mandate of the State
Registrar. An injunctin in this case wouldot add to, or otherwise altehe clerk’s legal duties.

9
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In addition, Imperial County is wrong to suggtwsdt its Board of Supeisors has a statutorily
protected interest in this litigation becausallégedly has supervisogauthority over the clerk’s
performance of its duties pertaining to marria§eeDoc #311 at 7. “[M]arriage is a matter of
‘statewide concern’ ratherdhn a ‘municipal affair’ [].” Lockyer 95 P.3d at 471. And the California
Supreme Court has already held thhé only local officials to whonthe state has granted authority
to act with regard to marriage dnoses and marriage certificates e county clerlandthe county
recordef,]” not “the mayor of a city . . . aany other comparable local official [].fd. (emphasis in
original). The Board of Supervisotherefore has no interest in soyiging the clerk with respect to
marriage, and no interest digtirfrom that held by any votevho supported Prop. 8. Such an
undifferentiated interest does not amotma significant protectable imst justifying intervention.
See California ex rel. Van de Kamp v. Tahoe Reg’l Planning Agéagyr.2d 779, 781-82 (9th Cir.
1986) (per curiam) (holding that General interest in [the subjeditter of the suit] shared by a
substantial portion of the population” is assufficient ground for intervention as of right)/estlands
Water Dist. v. United Stateg00 F.2d 561, 563 (9th Cir. 1983) (significant protectable interest
where the asserted interest was shared byBatantial portion of # population of northern
California”); Public Serv. Co. of New Hampshire v. PattB6 F.3d 197, 205 (1st Cir. 1998) (“It is
settled beyond peradventure . .atthn undifferentiated, generaliztierest in the outcome of an
ongoing action” is insufficient fointervention as of right).

Imperial County also claims that is hasstaorn duty to uphold and defend the California
Constitution, which includes both Proposition 8 arel‘fivecious’ initiativeright by which it was
enacted.” Doc #311 at 17. But those same officials also took an oath to uphold and defend the
Constitution of the United StateseeCal. Const. art. XX, § 3; Cal. Gov't Code 88 3101-03, and
under the Supremacy Clause, the United States ‘tDatitn, and the laws of the United States whic
shall be made in pursuance thereof . . . shall be the supreme law of the land . . . anything in the
Constitution or laws of any State to the contrarywmbistanding.” U.S. Const., art. VI, cl. 2. Ifa
state constitutional provision cadicts with the federal constitutn, the state constitutional provision
is invalid and the only duty the state law commands is its disre§ael. e.gRomer v. Evan$17

U.S. 620, 623 (1996).
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Moreover, Imperial County’s mere status ggaernmental entity does not give rise to a
legally protectable interest. Thénth Circuit has rejected attemgiyg state officials to intervene
based on their status as puldf@icials absent a “show[ing] that any decision in [the] action will
directly affect their own dutiesnd powers under the state lawg.:ahoe Reg’l Planning Agency92
F.2d at 782 (internal citation, quotation maksg alterations omitted). And the courtiockyer
rejected the City of San Frascp’s claim that the oath office—to “support and defend the
Constitution of the United States and the Constituof the State of California”—excused city
officials from performing duties reqed by law, noting that “[a] puiz official does not honor his or
her oath to defend the Constitution by taking actiotoimtravention of the restrictions of his or her
office or authority [].” Lockyer 95 P.3d at 485. Therefore, a government employee must have a
particularized interest, by virtue of the dutasis office, in defending a state statute. As
demonstrated above, afteockyer it is clear that Imperial Countyoes not have any such interest in
defending (or attacking) Prop. 8.

Finally, Imperial County suggedtisat it has a significant protedtle interest because “the
passive or outright hostile ptisins of the government” make“very uncertain whether any
[Defendants] would notice an appeal fromexision invalidating Proposition 8 [],” and because
Proponents may be unable to pursue an appekadioof Article 11l standing. Doc #311 at 18. But
any jurisdictional deficiency among the Proponentsri@abearing on whether Imperial County itself
has a significant protedibe interest in this litigation. Meover, any prediction as to whether
Defendants would appeal from a decision invalitgatrop. 8 is entirely ggulative, and the Ninth
Circuit has explicitly rejeed speculation as the basis for granting intervent®ee LULAC131
F.3d at 1304 (“[T]he prospect of inagleate representation on the parfudtire defendants ifuture
years is purely speculative(@mphasis in originaljd. at 1307 (holding thahe fact that current
officials who are adequately representing the pregastervenors interests will leave office does no
give rise to the “purely speculative” possibility thaterests will diverge so as to “justify intervention
as a full-fledged party”). Even assuming for thieesaf argument that no defendant will appeal an
adverse decision—a point uponiain Imperial County offerao evidence-the absence of a party to

prosecute an appeal does not coafeignificant protectable interagbon the first wling volunteer
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withoutan otherwise sufficient interestn sum, Imperial County simply cannot point to a single

cognizable interest in this litigation—Ilet alone dhat is significant—irsupport of its intervention.

3. Imperial County Has Failed To Demonstrate Inadequacy Of
Representation.

Even if Imperial County’s motion to intervemere timely, and even if it could articulate a
significant protectable intereshe Court should deny ImperiabGnty’s motion because it fails to
demonstrate that the current pagtieadequately represent its intge Despite Imperial County’s
arguments to the contrary, the regment of inadequacy of represation “is not without teeth.”
Prete v. Bradbury438 F.3d 949, 956 (9th Cir. 2006). In exating adequacy of representation, the
Court considers: “(1) whether the interest of agant party is such that it will undoubtedly make all
the intervenor’s arguments; (2) whether the @néparty is capable and willing to make such
arguments; and (3) whether the would-be inteovavould offer any necessary elements to the
proceedings that other phi@s would neglect.””United States v. City of Los Angel288 F.3d 391,
398 (9th Cir. 2002) (quotindlw. Forest Res. Council v. Glickma&2 F.3d 825, 838 (9th Cir. 1996)).
The applicant “bears the burden of demonstratingekiating parties do not adequately represent it
interests.” City of Los Angele288 F.3d at 398 (internal quotations omitted).

“When an applicant for intervention and an @rig party have the same ultimate objective, a
presumption of adequacy of represéntaarises. If the applicant’s imsst is identical to that of one
of the present parties,campelling showinghould be required to demonstrate inadequate
representation.’Arakaki v. Cayetand324 F.3d 1078, 1086 (9th Cir. 2003) (emphasis added)
(internal citations omitted). Impal County’s ultimate objective i® uphold Prop. 8, an objective
shared by Proponent§ee LULAC131 F.3d at 1305 (applying the presumption of adequacy wher
both the proposed intervenor and the existirfigrtant shared the ultimate objective of upholding
Proposition 187 as constitutionalmperial County therefore must make@mpellingshowing that
Proponents cannot adequatelgresent its interests.

Far from a compelling showing, Imperial County does not idestign oneargument in
defense of Prop. 8 that Proponents are unahl@willing to make, nor does it identify any

“necessary elements to the proceedings that [Proponents] would ne@ligtdf Los Angeles288
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F.3d at 398 (internal citation and quotationrksaomitted). Indeed, Imperial County has
affirmatively stated that it Wioffer no evidence at triaséeDoc #311 at 9-10, 14, 20), and that it
likely will join in Proponents’ substantive argumerdedid. at 10, 14). Imperial County’s proposed
Answer to Plaintiffs’ Complaint reflects the Countgssire to ride Proponesitcoattails; it offers

two affirmative defenses that are liftedrbatimfrom Proponents’ AnswerCompareDoc #311-4 at
8 with Doc #9 at 7-8 (1st and 6th Affirmative Defenses).

The County appears to argue that the cumlefgndants’ representati is inadequate not
because they are failing to make argumentsigngtoceeding, but rather because the government
Defendantsnightnot appeal a judgment ind#htiffs’ favor, and Proponentshaylack standing to do
so on their own.SeeDoc #311 at 20. As an initial matter, perial County’s argument is inherently
speculative as it is impossible to know whether @inhhe state Defendants will appeal a decision in
Plaintiffs’ favor. And it is welsettled that “a petitioner must produce something more than
speculation as to the purped inadequacy in order to justifytervention as of right . . . .LULAC,

131 F.3d at 1307 (citingloosehead San Dist. v. S.G. Phillips Cpf10 F.2d 49, 54 (1st Cir. 1979)),
even when the speculation goes to whether or natutrent parties will ap@é an adverse decision.
See Freedom from Religion Found., Inc. v. Geithadf. Supp. 2d --, 2009 WL 4705425, at *6 (E.D
Cal. Dec. 2, 2009) (holding that the possibilitattthe government woulibt appeal an adverse
ruling did not suggest that the government wasagadtely representingdlproposed intervenor’s
interests).

Moreover, it is likely that Imperial Countiself lacks standing to appedbee supr&ection
[ILA.2. Thus, even if Proponents lack standing to appsdiperial County assumes, and even if th
could itself make Propeents’ representation inadequatendat could not—Imperial County’s

intervention would not cure that inadequacy.

B. Imperial County Has Not SatisfiedThe Requirements For Permissive
Intervention.

A court may grant permissive interventionavl the applicant shows “(1) independent
grounds for jurisdiction; (Rthe motion is timelyand (3) the applicant’s claim or defense, and the

main action, have a question of lawaoquestion of fact in commonRw. Forest Res. CouncB2
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F.3d at 839 (emphasis added). If tdoairt finds that all these conditioase met, “it is then entitled
to consider other factors in makirg discretionary decision on the issof permissive intervention.”
Spangler v. Pasadena City Bd. of Eq&&2 F.2d 1326, 1329 (9th Cir. 1977). “These relevant
factors include the nature and extent of the intervenors’ interest, their standing to raise relevant
issues, the legal position they séeladvance, . . . its probabldaton to the merits of the case,”
“whether the intervenors’ interasare adequately represented byeotparties, whether intervention
will prolong or unduly delay the litigation, and whetlparties seeking intervention will significantly
contribute to full development oféhunderlying factual issués the suit and to #hjust and equitable
adjudication of the legal questions presentdd.” “In exercising its discretion, the court must
consider whether the intervention will unduly detayprejudice the adjudication of the original
parties’ rights.” Fed. R. Civ. P. 24(b)(3).

The Court should deny Imperial County’s tioa because the County fails to meet the
requirements for permissive intervention. Fiestdiscussed above, Imperial County’s motion is
plainly untimely, and “[a] finding of untimelineskefeats a motion for perssive intervention.”
Washington86 F.3d at 1507. The timeliness inquiry involves consideration of “the same three
factors—the stage of the proceedings, the prejudiexisting parties, and the length of and reason
for the delay”—that the court caders when determining the timeliness of a motion to intervene a
of right. LULAC, 131 F.3d at 1308. The Ninthr€uit has explained, howevehat “[ijn the context
of permissive intervention, . . . [the court] an@&}s the timeliness element more strictly than [it
does] with interventin as of right.”Id. (citing United States v. Oregoii45 F.2d 550, 552 (9th Cir.
1984)). As discussed above, the timeliness fagicgclude Imperial County’s interventioBee
supraSection II.A.1. Accordingly, this Court shiduexercise its discretion to deny Imperial
County’s motion as untimely.

Second, Imperial County has not establishiedependent grounds for jurisdictionRw.
Forest Res. CoungiB2 F.3d at 83%ee EEOC v. Pan Am. World Airwag87 F.2d 1499, 1509-10
(9th Cir. 1990) (party seeking permissive intervention must demonstrate a basis for federal
jurisdiction independent of theart's jurisdiction ovethe underlying action). The County’s purely

ministerial function with respect to marriages wilt he affected by the outcome of this case, and tf
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County’s alleged interest in upholding Prop. 8asdifferent than thaaf numerous other
municipalities and, indeed, the public at largecordingly, ImperialCounty lacks a legally
cognizable interest in this lawsuit and itseifl wave no standing to appeal an adverse decision,
because it lacks “an injury in faetan invasion of a legally protect@tterest which is (a) concrete
and particularized, and (b) actual or inmemt, not conjectural or hypotheticallujan v. Defenders
of Wildlife, 504 U.S. 555, 560 (1992) (internaation and quotation marks omittedjee also supra
Section Il.A.2.

Third, Imperial County has no “claim or defengledt shares “a common question of law or
fact” with claims or defenses in the “main actiorkéd. R. Civ. P. 24(b)(1). “The words ‘claim or
defense’ [in Rule 24(b)(1)] manifey refer to the kinds of claims alefenses that can be raised in
courts of law as part of an actual or impending $ant, as is confirmed bRRule 24(c)’s requirement
that a person desiring to intervene serve a matiating ‘the grounds thei@f and ‘accompanied by
a pleading setting forth thetaim or defense for whicimtervention is sought.’Diamond v. Charles
476 U.S. 54, 76-77 (1986) (O’Connor, J., concuixinghus, this element cannot be met if a
proposed intervenor “asserts no actpagsent interest that would permtf fo sue or be sued . . . in
an action sharing common questiafisaw or fact with those at issue in this litigatiodd. at 77.
Imperial County cannot become a party to a lawsurelgeut “of a desire that the [law] as written
be obeyed[,]'id. at 66, and therefore cannoisaa “defense” in this casefficient to satisfy this
element.

Because Imperial County fails to meet any of the threshold requirements for permissive
intervention, the Court’s atysis need go no further. But evéthe Court considrs the additional
discretionary factors, Imperial County’s motidill should be denied. As discussed above, the
County lacks a sufficient interest irethtigation because lacks standing.See supré&ection 11.A.2;
Spangler 552 F.2d at 1329. Moreover, its “intereste adequately represented by [Proponents],”
who are capable of making—and have made—all the same arguments advanced by Imperial C
Id.; see supr&ection 11LA.3. It brings no “legal positiotfiat is different from the claims brought by
Proponents, nor would it iggnificantly contribute to full developent of the underlying factual issues

in the suit [or] to the just and equitablguaication of the legal questions presente8pgangley 552
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1| F.2d at 1329. In fact, Imperial County affirmativagues that it will contribute nothing in the way
2| of facts, and only minimal, if any, briefing on any of the substantive legal issues. Doc #311 at 9{10,
3| 14, 20. Finally, the addition of a new party to ttase at this stage will inevitably “prolong or
4| unduly delay the litigation,” prejudicing PlaintiffSpangler 552 F.2d at 1329.
5 Because Imperial County plainly cannot satibfy requirements for permissive intervention,
6 || itis easily distinguishable from &htiff-Intervenor Cityand County of San Francisco. In granting
7 || the City’s motion for permissive intervention, ti@surt noted that th€ity asserted a unique
8| governmental interest that no otlparrty had asserted: a financial m&st in providing a social and
9 || economic safety net to its citizens who would not reqGity services if Rop. 8 were invalidated.
10| Doc #162 (Aug. 19, 2009 Tr.) at 54-55. The Court hiedd, “[bJecause of this interest, it appears
11| that San Francisco has an independ@etest in the proceedings, athe ability to contribute to the
12| development of the underlying issues [|d. at 55. By contrast, Imperial County admits that its
13|| presence in the lawsuit will not be helpful to the development of any of the underlying iSsees.
14| Doc #311 at 9-10, 14, 20. Moreover, unlike thiy-Swhich demonstrated a uniqgue economic
15| interest justifying interveiion— Imperial County lackany cognizable interest in this lawsuigee
16| supraSection I.A.2.
17 lIl. CONCLUSION
18 Imperial County fails to satisfy any of the requirements for intervention as of right. Its motion
19| is indisputably untimely, and it laskany cognizable interest in tliase—much less a significantly
20| protectable one. And although theudty purports to intervene to pegge the possibility of appeal,
21 || the Countyitselflacks standing to appeahdits motion is based entiyeon speculation. Because
22 || Imperial County must satisfy all the elementfRole 24, yet cannot estalilieven one, the Court
23 || should deny its motion to intervene.
24\ 111
25( 111
26| /11
27
28
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Gibson, Dunn &
Crutcher LLP

DATED: December 30, 2009

GIBSON, DUNN & CRUTCHER LLP

By: Is]
Theodore B. Olson

and

BOIES, SCHILLER & FLEXNER LLP
David Boies

Attorneys for Plaintiffs

KRISTIN M. PERRY, SANDRA B. STIER,
PAUL T. KATAMI, AND JEFFREY J. ZARRILLO
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