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NOTICE OF MOTION AND MOTION

TO DOUG SWARDSTROM AID TO ALL PARTIES:

PLEASE TAKE NOTICE THAT on January 6, 204010:00 a.m., or as soon thereafter as
this matter may be heard, Plaintiffs will and hereby do move this Court for an Order compelling
Swardstrom to comply with treubpoena served on him as a ferly “unnamed” member of the
executive committee of Defendant-Intervenor ProtectMarriage.cdes-on 8 a Project of California
Renewal (“ProtectMarriage.com”).

This motion is made pursuant to the Cou@isler of today, Doc #338, on the basis that Mr.
Swardstrom has not complied with the subpaaméithat he has refused to do so except on
unreasonably restrictive terms. Miwardstrom's refusal to compyd the restrictive terms he has
insisted on were both based uporaasertion that his identity asProtectMarriage.com executive
committee member had never been revealed and that his anonymity was therefore protected by
First Amendment. These claims were, however,dasea false factual basis. Proponents reveale(
for the first time on December 15, 2009 that Mr. Swardstrom's identity as an executive committg
member had in fact been revealed to the mddring the Prop 8 campaign. Based on the foregoin
Plaintiffs ask the Court to der Mr. Swardstrom to produedl responsive and non-privileged
documents immediately; and to appear for a déposat a date mutuallgonvenient to the parties
and Mr. Swardstrom but no later than January 13, 2010.

MEMORANDUM OF POINTS AND AUTHORITIES
l. Introduction

Proponents have consistently hsted Plaintiffs’ efforts to determine the identity of
ProtectMarriage.com’s executive committee members. Proponentdyiméfased to provide that
information altogether, and then later refusetbasvo of these individus, claiming that their
identities had never be@ublicly revealed and th#ihey were protected by the First Amendment.
After Plaintiffs found a public dagnent identifying one of thesedividuals, Proponents withdrew
their objection as to th person, but maintained their pasit as to the remaining “unnamed”

executive committee member.
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But less than one month before trial, andthe first time, Proponents produced documents
demonstrating that the identity of the remainfingnamed” executive committee was in fact reveale
during the Prop 8 campaign to multiple media outletduding the editorial board of the Wall Street
Journal. The formerly “unnamed” executive committee member, Doug Swardstrom, nevertheles
claims that Plaintiffs cannaoéke his deposition because thscovery cut-off has passed and
Plaintiffs did not take his depitien under restrictive anditions insisted pon by his counsel. But
any blame for a delay in this deposition lies with Swardstrom and theroponents, who insisted
based upon a false factual premise that any deposéke place with unreasonable restrictions and
conditions, and Plaintiffs shouttbt be prejudiced by their bdsss claim of privilege.

Il Factual Background

On September 25, the Court asked Proponentsisel to identify ProtectMarriage.com’s
executive committee members, but Proponents’ adwnsuld not do so, claiming that they “had
never been disclosed.” Sept. 25, 2009 Hearin@fl20:19-21:2. Proponents later disclosed the
names of two of the four executive committeembers (Ron Prentice and Mark Jansson), and
another (Edward Dolejsi) only aftBtaintiffs discovered that he haéen identified as a member of
the executive committee in a lettenseut by ProtectMarriage.consee Declaration of Ethan D.
Dettmer In Support of Plaintiffs’ Motion to @apel Deposition of “Unnamed Executive Committee
Member” Doug Swardstrom (“Dettmer Decl.”), Ex. A (Doc #250-2).

Until December 23, Proponents and Mr. Swauaists counsel refused to identify Mr.
Swardstrom, relying upon their claim that Mr. Sdstrom’s identity had not been made publee,
e.g., Dettmer Decl. Ex. B; Dettmer Decl. Ex. C (Doc #333-6) at 3; Dettmer Decl. Ex. D (Decembgd
15, 2009 Letter from N. Moss to E. DettmeAnd the only reason that Proponents and Mr.
Swardstrom’s counsel agreed toeal his identity athat late date was because his name and his
position with the Yes on 8 Campaign had been shared, at a minimum, with the editorial Aderd of
Wall Street Journal and various radio station&ee Dettmer Decl. Ex. E (Doc #333-2).

Mr. Swardstrom’s counsel accepted a depos#gigdrmpoena on behalf of their then “unnamed”

client in October, but insistedahno deposition of their clieebuld go forward without prohibitive
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limitations on that depositioh.Mr. Swardstrom’s counsel would not allow any identifying
information to be revealed in the depasiti including any questioning of the witness about
identifying information, and would not allow Pléiifs to videotape the deposition or do anything
else that they viewed as riskj the anonymity of their clientSee Dettmer Decl. Exs. G, H (Doc
##333-4 & 333-5). Mr. Swardstrométounsel further insisted on an agreement that the parties wo
keep Mr. Swardstrom’s identity secret ifvere discovered despitieese restrictionsld. Plaintiffs
viewed a deposition that could not be recorded/maotape and that was subject to these additiong
unreasonable and prohibitive limitations as fruitlessl thus Plaintiffs sought to determine the
“unnamed” executive committee member’s identiiisough discovery, including numerous question
to other deponentsSee Dettmer Decl. Exs. I, J, K. But these efforts were to no avalil.

But on December 15, Proponents first producedcted versions of the letter The Wall
Street Journal and e-mails to various radio statior8e Dettmer Decl. Ex. D. These documents,
produced for the first time less than one month betftak made it clear @t Proponents’ and Mr.
Swardstrom’s claim of anonymity was not trugccordingly, Plaintifs requested that Mr.
Swardstrom’s deposition take plaoethwith without the restrictions insisted upon by his counsel.
Mr. Swardstrom objected, arguing thaintiffs’ decision not take MiSwardstrom’s deposition with
the restrictions they imposed was a waiver ofrRif#s’ right to depose theiclient. Dettmer Decl.
Ex. C.
1. Argument

Mr. Swardstrom is subject to a valid subpoand must appear. Fed. R. Civ. P. 45(e).

Plaintiffs never withdrew their subpoena of Mr.&wdstrom, but rather evaluated their options base

uld

[72)

d

on the factual representations that been made by Mr. Swardstrom’s and Proponents’ counsel and

sought to obtain Mr. Swardstrom’s identity thglh other means before taking any deposition subje
to prohibitive limitations. But the factual repeegations Mr. Swardstrom and Proponents relied on
in refusing to reveal his identity were not truel dmave now been admitted to be untrue. As betwes

Plaintiffs, Mr. Swardstrom, and &ponents, the blame for this situation sits squarely with Mr.

1 Atrue and correct copy ofdélsubpoena at issue is attachedettmer Decl., Ex. F.
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Swardstrom and the Proponents—they and reoh#ffs had possession of the documents that
demonstrated the falsity of their claim that Mr. Sdgrom’s identity had not been publicly revealed
As such, Mr. Swardstrom must abide by the teofitbe subpoena and must make himself availablée
for deposition and produce any responsive documeatsith in his possessiaustody, or control.
This Court has stated that “the unreasomatithholding of requested [information] may
frustrate appropriate depositiorsdovery,” and justifies discovenutside the Court's November 30
close of fact discoverySee Doc #252 at 9. There can beaueestion that Proponents and Mr.
Swardstrom have unreasonably wiighd information that was withitheir possession and not within
Plaintiffs’ possession, and thereby “faged appropriate deposition discovedy.”
V. Conclusion
Based on the foregoing, Plaintiffisspectfully request that theo@t order Mr. Swardstrom to
produce all responsive and non-privileged documerdsappear for deposition in this matter no late

than one week from the dadéthe Court’s order.

Respectfully submitted,

DATED: January 4, 2010 GIBSON, DUNN & CRUTCHER LLP
Theodore B. Olson
Theodore J. Boutrous, Jr.
Christopher D. Dusseault
Ethan D. Dettmer
Matthew D. McGill
Amir C. Tayrani
Sarah E. Piepmeier
Theane Evangelis Kapur
Enriqgue A. Monagas

By: Is/
Theodore Boutrous, Jr.

2 Proponents have consistently obstructedaliery through their unreasonably broad and
inappropriate application of ¢hFirst Amendment privilegeln addition to withholding the
identities of supposedly "unnamed" individualsose names had in fact been sent to the
media, Proponents continue to withhold madoguments sent by the Yes on 8 campaign to
voters despite the fact that they araiplly responsive and non-privilege8ee Perry v.
Schwarzenegger, No. 09-17241, amended slip op. at n.1& @ir. Jan. 4, 2010) (noting that
document Proponents formerly claimed was pey@d “is plainly noa private, internal
formulation of strategy or message and is tlansfield from the kinds of communications
the First Amendment privilege protects.”).
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