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NOTICE OF MOTION AND MOTION

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE THAT on January 25, 2010, at 8:30 a.m., or as soon thereafte]
this matter may be heard pursuant to the motiohdoten time filed concurrély herewith, Plaintiffs
will and hereby do move the Court for an ardecluding the testimony of Frank Schubert.

This motion is based on this noticee tmemorandum accompanying this notice, all
documents attached to the accompanying Deadaras Exhibits, the accompanying motion to
shorten time, all other papers on filgh the Court, oral argumerdnd such other matters as may be
presented in connection with the hearing.

MEMORANDUM OF POINTS AND AUTHORITIES

On January 22, 2010, Proponents’ counsel statgdithaddition to two expert witnesses,
Proponents “may . . . call another witness primdahthe purpose of authenticating documents.”
1/22/10 Tr. 2326 at 12-13.

On January 24, 2010, Proponents notified Plaintiis this “[Jother witress” would be Frank
Schubert, and that Proparie intended to call him on Tuesday, January & E-mail from Nicole
J. Moss to Enrique A. Monagas (Jan. 24, 2010), atthels Ex. A to the Declaration of Amir C.
Tayrani in Support of Motion to Exclude Tisony of Frank Schubert (“Tayrani Decl.”).
Proponents also identified 95 trial exhibits that they might usennection with the testimony of
Mr. Schubert.

Proponents did not separately diise Mr. Schubert in theirUpplemental Witness Statement,
but did “reserve the right . . . to call as their owitness any witness identified on the Plaintiffs’ . . .
witness statements the subjects ideified by Plaintiffs.” Doc # 398 at 3 (emphasis added). Prior,
to his deposition, Plaintiffs had disclosed Mrh8lert to testify on the “genesis, strategy, and
execution of the ‘Yes on 8 campaign.” Do@&4 at 6. Mr. Schubert’s testimony on behalf of
Proponents thus is limited to the same “genssiategy, and execution of the ‘Yes on 8’ campaign”
for which he had been disclosed by Plaintiffs.

Yet when Mr. Schubert was deposed (one day h&ehad been disclosed as a witness to the

“genesis, strategy, and execution of the ‘Yes on 8'pgaagn”), he was repeatedly instructed not to

1
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answer questions relating to that véewpic. In all, Mr. Schubert’'saunsel instructed his client not to
answer Plaintiffs’ questioii6 times several times at the strong urging of counsePfoponents

See Deposition of Frank Schubert 5d&ting locations of questionsitness was instructed not to
answer), attached as Ex. B to Tayrani Decl.

Among the 76 separate questions that trigden instruction not to answer were:

“Did you develop campaign strategy®d. at 75:8.

“Did Schubert Flint Public Affairs organé and supervise grass roots effortd?at 76:23.

“Did Schubert Flint Public Affairs play any role drafting the arguments in the official voter
guide for Proposition 8?1d. at 77:11.

“Did Schubert Flint Public Affairs deciden the content of campaign messagelf’at
77:18.

“Did ProtectMarriage.com coordinate withurch leaders on the messages they were
disseminating to &ir congregants?1d. at 86:2.

“Did ProtectMarriage.com coordinate wilArotectMarriage.com on messaging®. at
169:15.

“Did ProtectMarriage.com help to develop thetamt of the three simulcast rallies referred t
on this page?1d. at 221:11.

Even when Plaintiffs sought to question Mr. Schubert abisubwn published articleabout
the Proposition 8 campaign strategy, publisimehths after the electionMr. Schubert’s counsel
(again, sometimes at the prompting of Proponerdshsel) still instructedim not to answer:

“And why did you write this artle for Politics Magazine?1d. at 36:17.

“Did you discuss with ProtectMarriage.conatlyou were going to publish this article in
Politics magazine?’ld. at 39:8.

“What did you mean by, ‘Define ¢hterms; win the debate.’2t. at 55:71

1 On the rare occasions when Mr. Schubert was permitted to answer a question, the answers w
sometimes interrupted by objemtis and unapologetic coachingee, e.g., Schubert Depo. Tr. 50:13-
51:24 (answer from witness interrupted by objection fRmsponents’counsel that “an inquiry that
would go to [Mr. Schubert’s] intention or purposatharespect to the artie! “elicits information
privileged under the First Amendment,” followedday instruction from Mr. Schubert’s counsel “to
just respond to the question and make swu don’t give a narration”).

2
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It is well-established that a withness who s&fsi to answer questiodaring a deposition on
the basis of a privilege is prohibited fraestifying on the same subject at tri&ke, e.g., Gutierrez-
Rodriguez v. Cartagena, 882 F.2d 553, 576 (1st Cir. 1989) (“Thetdict court’s decision to bar [a
witness] from testifying atrial due to his previous refusal testify during disovery is supported by
ample precedent.”)incent T. Garza Contracting Servs. v. Harlandale 1.SD. Pub. Facilities Corp.,
2004 U.S. Dist. LEXIS 17082, at *20 (W.D. TeXug. 26, 2004) (“A witnes invoking the self-
incrimination privilege will not be permitted to latistify on matters to which the privilege has bee
claimed.”); Northbrook Excess & SurplusIns. Co. v. Procter & Gamble Co., 1988 U.S. Dist. LEXIS
14895, at *3 (N.D. Ill. Dec. 27, 1988) (“A court sura&gn bar the testimony afwitness who refuses
to submit to a deposition”). Indeed, it goes witheaying that, “if a party ifree to defeat discovery
with [a] privilege, while having the full benefit ofdor her testimony at tlithe whole process of
discovery could be seriously i@ered.” Wright & Miller,Federal Practice and Procedure 8§ 2018.
Mr. Schubert’s refusal to answguestions about the “genesis, s&tgy, and execution of the ‘Yes on
8’ campaign” during his depositidherefore bars him from testifygy at trial on that subject—the
only subject for which he has been disclosed.

If, as Mr. Schubert’s counsel repeatedly mairgdim instructing higlient not to answer
guestions, “the document speaks for itself,” Schubego. Tr. at 52:8-9, then Mr. Schubert should
not now be permitted to elaborate on the documents Proponents seek to admit into evidence, b
about which Plaintiffs were not paitted to question Mr. Schubert.

Moreover, Mr. Schubert’'s testimony is unnecessarguthenticate any of the exhibits that
Proponents have indicated theyeind to introduce during his teeony because Plaintiffs have
informed Proponents that they are willing tipslate to the admission of those exhibige Letter
from Theodore J. Boutrous, Jr., to Charlesabger (Jan. 24, 2010), attached as Ex. C to Tayrani
Decl. Because Mr. Schubertrist needed to testify for authteration purposes—and because he is
foreclosed from testifying on the only subject¥drich he was disclosed—this Court should excluds
his testimony.

If the Court is inclined to permit Mr. Schubéottestify regarding # “genesis, strategy, and

execution of the ‘Yes on 8 campaign,” then ©eurt should direct Propents to immediately
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produce all documents that relatelte matters on which he will offer testimony. To the extent thaf
Mr. Schubert is protected by a purported First Admeant privilege from answering questions about
the Yes on 8 campaign’s genesis, strategy, aadution, his trial testimony on that subject will
constitute a waiver of the privilegé&ee United Sates v. Montgomery, 384 F.3d 1050, 1056 (9th Cir.
2004);United States v. Black, 767 F.2d 1334, 1341 (9th Cir. 1985). the event such testimony is
permitted, Proponents should therefore be directgdaduce all the documents that were authored,
sent, or received by Mr. Schubartd his firm that have beenthheld on the basis of a First

Amendment privilege claim.

CONCLUSION

The testimony of Frank Schubert should be excluded.

Respectfully submitted,
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