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I. INTRODUCTION

Proponents’ motion is part of an ugly historyatfempts to disqualify federal judges on thg

basis of their personal characteristics. In a famous 1975 case allegidg@@nination against a
law firm, Judge Constance Baker Motley was acdusie*'strongly identif[ying] with those who

suffered discrimination in employment becauses@t or race’” on account of her work as a civi

rights advocate prior to joimg the federal benchSeeBlank v. Sullivan & Cromwel418 F. Supp. 1,

\L*4

4 (S.D.N.Y. 1975). Judge Motley rightly refusedrexuse herself, and as Supreme Court Justice

Ruth Bader Ginsberg has explained:

Constance Baker Motley was engagadthe civil rights struggle as a
principal member of Thurgood Madmall's NAACP Legal Defense and
Educational Fund team. Shelped write briefs irBrownv. Board of Education
and follow-on school desegregation case® ®presented James Meredith in his
successful effort to gain admission tiee University of Mississippi and was
counsel to Charlayne Hunter-Gault inrh&milarly successfuleffort to gain
admission to the University of Georgi@he argued ten cases before the United
States Supreme Court, winning nine. . . .

Among the many cases over which she presided, in the mid-1970s, she
was assigned to adjudicaBdank v. Sullivan & Cromwella Title VII gender-
discrimination class action against severfaNew York’s most prestigious firms.

In the course of that litigation, she wasked by defense counselrecuse herself
because she was a woman and, befae elevation to the bench, a woman
lawyer. She declined to do,sexplaining politely but firmly:

‘If background or sex or race of eaglige were, by definition, sufficient
for removal, no judge on this court coulddn this case, or many others, by virtue
of the fact that all of them were atteys, of a sex, often with distinguished law
firm or public service backgrounds.’

Justice Ruth Bader Ginsburgluman Rights Hero: Tributéo Constance Baker MotleyHuman
Rights Magazine, Fall 2005, available at

http://www.americanbar.org/publications/humaghts magazine home/irr_hr Fall05 bakermotley

html (last visited May 10, 2011) (quotiigjank 418 F. Supp. at 4).
Having lost after a trial on the constitutaity of Proposition 8, Proponents now try

essentially the same tack. They ask for aoder because—in their own words—it “must bg

presumed” that a male judge who was in agutted relationship with another man could not

approach the case with the sambiased judgment that theyliege a heterosexual judge would
bring to bear. Proponents’ motion to vacate the juglgns a transparent attempt to deflect attentig

from the merits of this case asdift it onto anirrelevant sideshow regardy Chief Judge Walker’s

1
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sexual orientation. Chief Judge Walker’s sexualnda®on provides no basis for recusal in this casg.

First, rulings on broad constitutional questions rougiregfect large segments of the public at large
and the fact that judges are part of the publicsdoat warrant their recusa Second, a rule that
requires the disqualification of judges in sasex relationships effectively amounts to the

disqualification of lesbian and gay judges. Thearothat a gay judge could not fairly preside ove

=

this case is incorrect, offensive, and damaging eoctiedibility of the judiary itself, and should be

rejected. Proponents’ motiohauld therefore be denied.

. ARGUMENT

A. Rulings on Broad Constitutional QuestionsAffect Large Segments of the Public and
Therefore Cannot Constitute a Basis For Recusal.

By design, constitutional rights belong to everyone, and a ruling by a judge will often affect
large segments of the public, and may even affghtsithat judges along witithers might exercise.
But that does not constitute a disqualifying intefesfpurposes of recusal nor create a circumstance
where a judge’s impartiality could reasonablydaeestioned. 28 U.S.C. 88 485(& (b)(4). It is
often the case that a judge is cdllgon to decide issues that couldedily or indirectly affect that
judge along with large segmerus the public, whether the issuesncern the right to freedom of
speech, the right to free exercise of religion, the ragjatinst unlawful searcmd seizure, the right to
bear arms, or, as here, the right to be freenfgovernmental discrimination and the fundamental
right to marry. The fact that a pending case in@slimportant constitutional rights in which broad
groups or all citizens shaan interest has never been haifficient to require recusalSee, e.g.In
re Houston 745 F.2d 925, 930 (5th Cir. 1984an interest which a pige has in common with many
others in a public matter is not sufficiett disqualify him”) (quoting 48A C.J.Sludges8 123
(1981)) (judge was not disqualified from hearmgoting rights case where the judge was a memRer
of the class affected)Jnited States v. Alabama28 F.2d 1532 (11th Cir. 1987) (refusing tq
disqualify judge from hearing a race discrintioa case involving publianiversities in Alabama
even though the judge’s children wenethe class affected by theling). Central to the functioning
of the judicial system is “the general pwegption that judges are unbiased and hone€rtiz v.

Stewart 149 F.3d 923, 938 (9th Cir. 1998). Thaksumption applies with equal force when

2
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because of the broad nature of the rights siesor the facial unconstitutionality of a broadly
applicable law, all judges may be affedtor potentiallyaffected by a case.

While this case is of unquestionable impoctato lesbian, gay, and bisexual individuals, the
legal rights at stake in it are universally applicable. illustrate: one of the key questions raised by
this case concerns the propeanstard of review required by the Equal Protection Clause of the
Fourteenth Amendment for laws that disgnate on the basis of sexual orientatioRerry v.
Schwarzeneggei704 F. Supp. 2d 921, 997 (N.D. Cal. 2018ecause all individuals have a sexual
orientation, a pronouncement on the proper stahd# review for sexual orientation-based

classifications necessarily affects all individualshether lesbian, gay, bisgal, or heterosexual.

That is, the constitutional right to be free from discrimination on the basis of sexual orientatiol

protects gay and non-gay people aleg, e.g.lrizarry v. Bd. of Edug.251 F.3d 604 (7th Cir. 2001)
(addressing equal protection clairssarted by heterosexual employee), just as the right to be free
from race discrimination pretts persons of all racese, e.g Johnson v. California543 U.S. 499
(2005), the right to be freaf sex discrimination pretts both men and womesege, e.g Mississippi
Univ. for Women v. Hoga58 U.S. 718, 723 (1982), and the rggptotected by the Free Exercise
Clause protect people ol aeligions orof no religion,see, e.g.Wallace v. Jaffree472 U.S. 38, 52-
53 (1985);Kaufman v. McCaughtry419 F.3d 678, 682 (7th Cir. 200&theism is a religion for
purposes of Free Exercise Clause).

If the recusal statute were interpreted to rnexjueécusal on the basis of race, sex, religio

—

sexual orientation, or any otherrpenal characteristic a@® which governmental discrimination is
prohibited, the result would be intoleralaled would itself violate equal protectioBee Melendres v.

Arpaio, No. CV-07-2513-PHX-MHM, 2009 U.S. DidtEXIS 65069, at *26 (D. Ariz. Jul. 15, 2009)

[1%)
o

(“the idea that an Hispanic judge should nevesjpale over a controversial case concerning alleg

D

acts of racial profiling committed against Hispaniegepugnant to the notion that all parties ar,
equal before the law”). For exgie, in a case that raisedetlguestion of whether women shoulg
have the right to vote, it would be unthinkablest@gest that a judge waluhave a duty to recuse
herself for the sole reason that she is a womarat Whuld be true evemough it is obvious that the

injunctive relief ordered in such case might have a more dirgopact upon female judges rather

3
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than on male judges. “[T]he absolute consequancethrust of [a contrg] rationale would amount

to, in practice, alouble standardwvithin the federal judiciary.” Pennsylvania v. Local Union 542

388 F. Supp. 163, 165 (E.D. Pa. 1974) (Higginbothdm(denying race-based recusal motion i
employment case alleging racial discrimination bsed{t]o suggest that black judges should be g
disqualified would be analogous soiggesting that the slave mastarere right when, during tragic
hours for this nation, they argued that only they, mitthe slaves, could evaluate the harshness
justness of the system”).

There is similarly no requiremeto recuse based on whetheudge is more oless likely to
exercise a fundamental right or ditty interest that is at issuin a case. Female judges o
reproductive age have no duty to recuse themsélwescases involving reproductive freedom or t(
disclose their pregnancy status. And surelyudge ruling on the constitutionality of a statug
criminalizing consensual sodomyshao responsibilityo disclose or disclaimnything about his or
her intimate relationshipsr private conductSee, e.gLawrence v. Texa$39 U.S. 558, 573 (2003)
(declaring all laws prohibiting ansensual sodomy facially invd]i including those in nine states
outlawing both different-sex and same-sex conduatihough judges must dikxse certain types of
information (such as financial interests, or a significant relationship to the parties themselvg
order to discharge their duties without the egmance of a conflict, that does not permit “a
untethered expansion ofethiecusal statute to the point wherktigant can engaga a broad based
fishing expedition to dig up potentially disqualifg ‘interests’ that a judge may be accused (

having in a particular caseMelendres2009 U.S. Dist. LEXIS 65069, at *26.

B. Recusal on the Basis of Sexual Orieation Is Neither Required Nor Permitted.

1. Exclusion on the Basis of a Same-Sex Relationship Amounts to Exclusion on th¢
Basis of Sexual Orientation.

Proponents appear to recognize tetual orientation is not amparopriate basis for recusal.
Mot. at 5 (“we arenot suggesting that a gay or lesbian judge could not sit on this case”) (emphas
original). Rather, the discovetiiat has now purportedly shakereithconfidence in the fairness of
the district court proceedings is not simply thate€dudge Walker has said that he is gay—to whig

they supposedly have no objection—but that, acogréo their motion, he has been in a ten-ye:

4
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relationship with a man. But that alleged distioctdefies common sense: siéxual orientation is
not a basis for recusal, then neither is an intimgegionship with a person of the same sex, which
the essential way in which a gay person’s sexuahtation is expressed. The Supreme Court h
expressly recognized that itdecisions have declgd to distinguish betweestatus and conduct in
this context.” SeeChristian Legal Soc’y v. Martine561 U.S. --, 130 S. Ct. 2971, 2990 (2010
(finding no difference between aly of discriminating against #bian and gay individuals and a
policy of discriminating against individuals gaged in “unrepentant homosexual conduc®e also
Bray v. Alexandria Women’s Health Clinis06 U.S. 263, 270 (1993) (“fax on wearing yarmulkes
is a tax on Jews.’d.

Proponents’ motion is therefore indistinguishable from the nwdhgr recusal motions that
have been historically levied against judges tase their personal characteristics, and that ha
been rejected as thinly-veiled accusations of bias based on those characteristics. As noted
Judge Motley confronted a recusal tion in a sex discrimination caseBlank 418 F. Supp. at 4.
Similar recusal motions have befled based on a judge’s rac&ee, e.g.Local Union 542388 F.
Supp. at 157 (denying recusal motion in racerdrgnation case based on speech delivered by jud
to Association for Study of Ab-American Life and History)MacDraw, Inc. v. CIT Group
Equipment Financing, Inc138 F.3d 33 (2d Cir. 1998) (affirming Rul1l sanctions agnst attorney
who brought recusal motion baseddistrict judge’s involvement iAsian-American organizations);
Melendres 2009 U.S. Dist. LEXIS 65069, at *26 (denyimgcusal motion that “could easily be
interpreted as an argument thast@ourt’s alleged biasomehow flows from heracial heritage”).
The same is true for recusal moms based on a judge’s religio®eeUnited States v. EI-Gabrowny
844 F. Supp. 955, 957 (S.D.N.Y. 1994) (denyirmgusal motion based on judge’s Orthodo
Judaism)Singer v. Wadmarv45 F.2d 606, 608 (10th Cir. 1984) (afiing denial of recusal motion

1 Despite their attempt to disala such a categorical resultettogical conclusion of Proponents’
reasoning can only be that alsb#an, gay, and bisexual people,aslass, would necessarily be
disqualified from presiding ovethis action. Proponents asserattha disqualifying interest is

triggered whenever a judge determines that hgher‘might desire[] to marry” a person of the same

sex. Mot. at 3.Thus, recusal would be required of everuapartnered lesbian or gay judge with nq
romantic prospects on the horizon, but who mightetay wish to marry a person of the same sex.

5
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where district judge was Mormon and lawsuit involved “theocratic power structure in Utah”). A
El-Gabrowny “[t]he objection here isiot based on race or sex or the Mormon religion, but t
motion in this case is in all relevant ways the sasithe motions in those cases; it is the same ran
wine in a different bottle.” 844 F. Supp. at 957.

2. Sexual Orientation Is Unrelated toOne’s Ability to Judge Impatrtially.

All of these historical recusal motions sharecommon and fatal flaw: the belief that
judge’s personal charactdresclouds his or her alify to render a fair andnpartial decision. While
every federal judge comes to the bench with aquearr sexual orientation—sawell as a particular
race, sex, religious viewpoint, and socioeconomic status—every judge also takes an 0z
“faithfully and impartially discharge and perfornhéir] duties” and to “administer justice without
respect to persons, and do equal trighthe poor and to the rich.28 U.S.C. § 453. Lesbian, gay,
and bisexual judges are entitledth® same presumption of impartiglthat all othe judges enjoy.
Ortiz, 149 F.3d at 938. Indeed, for that reason, lasian, gay, or bisexual judge who had beg
randomly assigned to hear this casrild have an affirmative obligatiorotto recuse on the basis of
his or her sexual orientah—as would be true faa heterosexual judgeUnited States v. Holland
519 F.3d 909, 912 (9t@ir. 2008) (“in the absenaaf a legitimate reason t@cuse himself, ‘a judge
should participate in thcases assigned™).

It is incorrect—and deeply offensive—to suggé¢hat a judge’s sexual orientation woulg
determine how he or she would rule in a case inmglclaims of sexual @ntation discrimination,
just as it would be offensive as to suggest that a judge’s race or sex would determine how he
would rule in a case alleging race or gender digoation. This clearly is not the case. Fo
example, in 2004, an openly-gaystice on the Oregon Supreme u@ovoted to deny marriage to
same-sex couples asserting tgylunder the state constitutionrSee Li v. Oreggn338 Ore. 376
(2004); Joan BiskupicdAmid Debate Over Rights, Niber of Gay Judges RisingSA Today, Oct.

17, 2006, available at http://www.usatoday.com/news/washington/2006-10-17-gay-judges X.h

(last visited May 9, 2011) (noting that the justicasatie considered and rejected the notion that
had a duty to recuse himself from the case on the bésiis sexual orientation). Simply put, there i

no reason to believe that gay jurists will be unable to rule fairly and reject arguments made on

6
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of gay people when they believe that that is what the law requires, just as members of all mi
and majority groups are able to do when consideclaims made by nmebers of populations to

which they belong.

3. Recusal Based on Sexual Orientatio Undermines, Rather Than Promotes,
Public Confidence in an Unbiased Judiciary.

Although Proponents’ motion is meritless, it is moistless. First, by placing Chief Judge

Walker's sexual orientation atsise, Proponents seek to cast doubthenimpartiality of all lesbian,
gay, and bisexual judges. This harm is one-sided, bedhe thrust of the mot is that it would be

impossible for a heterosexual judge to be biasethis case on the basis of his or her sexu

orientation, whereas the same pantedly cannot be said of gay judge. Second, the broader

proposition advanced by the motion is thal personal characteristic ofjadge may be relevant to
whether he or she can render a &nd impartial decision, which dwges the credility of every
judge and therefore undermines public confidenciénjudiciary as a wholeThird, to the extent
that members of minority groups are more likelyetgerience discrimination and seek redress f
those harms in court, judges of minority groups Wdltargeted for unwarranted recusal motions fz
more often than other judges. As shown abbistory has already pven that to be true.

Judicial diversity encourages public confidence in the judiciary, and efforts to require
recusal of judges based on sdxwaientation would ultimatelyimpair public confidence by
undermining that diversitySeeAlfred P. Carlton, Jr.Justice in Jeopardy: Report of the Americaf
Bar Association Commission othe 21st Century Judiciayyat 12 (July 2003),available at
http://www.americanbar.org/content/dam/aba/ntigpljudind/jeopardy/pdf/report.authcheckdam.pdi
("We are becoming a more and more diverse pedple.judiciary . . . should reflect the diversity of]
the society in which we live. If they do not, thgitenacy of the courts antthe judicial system will
be called into question with incrgag frequency.”). As then U.3Jagistrate (and now District)
Court Judge Edward M. Chen explained, “The dasediversity is especially compelling for the
judiciary. 1t is thebusiness of the courtafter all, to dispense justice fairly and administer the law
equally. 1t is the branch of government ultinhateharged with safeguarding constitutional rights

particularly protecting the rightsf vulnerable and disadvantagedharities against encroachment by
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the majority. How can the public have confidence tmuast in such an institution if it is segregated -

if the communities it isupposed to protect arectxded from its ranks?"The Judiciary, Diversity,

and Justice for AJI91 Cal. L. Rev. 1109, 1117 (2003). A judicsgistem that would countenance thg

forced recusal of a judge basewl his or her sexual onétion—or race, sex, @ny other protected

characteristic—is not one in which the palzould reasonablave confidence.

I1l. CONCLUSION

For the foregoing reasoremici respectfully request that thidourt deny Proponents’ motion

to vacate the judgment.

Dated: May 13, 2011

Respectfully submitted,

JON W. DAVIDSON
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PETER C. RENN
Lambda Legal Defense and Education Fund, Inc.
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ELIZABETH O. GILL
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SHANNON P. MINTER
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ILONA M. TURNER

National Center For Lesbian Rights
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