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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

Technology Licensing Company,Inc., I  No. C 09-02729 MMC

Plaint i f f  and Counterclaim
Defendant I Action Filed: . lune 19.2009

STIPT]LATED PNOTCCTIVE ORDER
Haier America Trading, L.L.C.

Defendant and Counterclaimant

I .  PURPOSES AND L IMITATIONS

Disclosure and discovery act iv i ty in this act ion are l ikely to involve product ion of

confldential, proprietary, or private infbrmation fbr which special protection liom public

disclosure and fiom use for any purpose other than prosecuting this litigation would be warranted.

Accordingly, the parlies hereby stipulate to and petition the court to enter the following Stipulated

Protective Order. The parties acknorvledge that this Order does not conf'er blanket protections on

all disclosures or responses to discovery and that the protection it affbrds extends only to the

limited information or items that are entitled under the applicable legal principles to treatment as

conf ident ia l .Thepar t ies fu r theracknowledge,asset fo r th inSect ion  l0 .be low, tha t th is

Stipulated Protective Order creates no entitlement to file confidential information under seal; Civil

Local Rule 79-5 sets forth the procedures that must be fbllowed and reflects the standards that will

be applied when a party seeks permission from the court to file material under seal.
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2.  DEFINIT IONS

2.1 Partv: any party to this action, including all of its officers. directors, employees.

consultants, retained experts, and outside counsel (and their support staffl.

2.2 Disclosure or Discovery Material: all itens or information. regardless of the

mediurn or manner generated, stored. or maintained ( including, among other things. test imony.

transcripts, or tangible things) that are produced or generated in disclosures or responses to

discovery in this matter.

2.3 "Conlldential" Information or Items: inforrnation (regardless of how generated.

stored or maintained) or tangible things that qual i fy for protect ion under standards developed

under  F .R.C iv .P .  26(c ) .

2.4 "Hiqhly Conf ident ial  -  Attorneys'  Eyes Onl-v" Infbrmation or l tems:

extremely sensit ive "Conf ldent ial  Infbrrnat ion or l tems" whose disclosure to

another Party or nonpartv rvould create a substant ial  r isk of ser ious injury that could not be

avoided by less restr ict ive means.

2.5 Receiving Party:  a Party that receives Disclosure or Discovery Mater ial  f iorn a

Producing Party.

2.6 Producine Party:  a Parly or non-party that produces Disclosure or Discovery

Mater ial  in this act ion.

2.7. Dcsignat ing Party:  a Party or non-partv that designates inlbrrnat ion or i tenrs

that i t  produces in disclosures or in responses to discovery as "Conf ldent ial ' "  or "Highly

Conf rdent ial  -  Attorneys'  Eyes Only."

2.8 Protected Mater ial :  any Disclosure or Discovery'  Mater ial  that is designated as

"Confident ial"  or as "Highly Conf ident ial  -  Attorneys'  Fiyes Only."

2.9. Outside Counsel:  at torneys who are not employees of a Party but who are

retained to represent or advise a Party in this action.

2. I0 House Counsel:  at torneys who are employees of a Party.

2.1 I  Counsel (without qual i f ier) :  Outside Counsel and House Counsel (as wel l  as

their support staffs).

PROTECTIVE ORDFR
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2.l2 Expert: a person with specialized knowledge or experience in a matter

pertinent to the litigation who has been retained by a Party or its counsel to serve as an expert

witness or as a consultant in this action and who is not a past or a current employee of a Party or

of a competitor of a Party's and who, at the time of retention. is not anticipated to become an

employee of a Party or a competi tor of  a Party 's.  This def ini t ion includes a professional jury or

tr ia l  consultant retained in connect ion with this I i t igat ion.

2. l3 Professional Vendors: persons or ent i t ies that provide l i t igat ion support

services (e.g.,  photocopying: v ideotaping: t ranslat ing; preparing exhibi ts or demonstrat ions;

organizing, storing. retrieving data in any form or medium; etc.) and their employees and

subcontractors.

3 .  SCOPE

1'he protections confcrred by this Stipulation and Order cover not only Protected Material

(as defined above). but also any infbrmation copied or extracted therefiom. as well as all copies.

excerpts.  summaries, or compi lat ions thercof.  plus test imony, conversat ions. or presentat ions by

parties or counsel to or in court or in other settings that might reveal Protected Matcrial.

4.  DTJRATION

Even al ier thc terminat ion of this l i t igat ion, the conf ldent ial i ty obl igat ions imposed b1' this

Order shall rernain in effbct lbr two (2) years after the proceedings of this casc terminate.

5 .  DESIGNATINC PROTECTED MATERIAL

5.1 Exercise of Restraint and Carc in Designat ing Mater ial  for Protect ion. Each

Party or non-party that designates information or items for protection under this Order must take

care to l imit  any such designat ion to specif ic rnater ial  that qual i f ies under the appropriate

standards. A Designating Party must take care to designate fbr protection only those parts of

material, documents, items, or oral or written communications that qualify - so that other portions

of the material, documents. items, or communications for which protection is not warranted are

not swept unjustifiably within the ambit of this Order.

PRO'IECTIVE ORDER
cv 09-2729 (MMC) Page 3 of 13
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Mass. indiscriminate. or routinized designations are prohibited. Designations that

are shown to be clearly unjustified, or that have been made for an improper purpose (e.g.. to

unnecessarily encumber or retard the case development process. or to impose unnecessary

expenses and burdens on other pafties), expose the Designating Party to sanctions.

lf it comes to a Party's or a non-party's attention that information or items that it

designated for protection do not qualify fbr protection at all, or do not qualify for the level of

protection initially asserted, that Party or non-party must promptly notify all other parties that it is

withdrawing the mistaken designat ion.

5.2 Manner and Tirninq of Desisnat ions. Except as otherwise provided in this Order

(see. e.g., second paragraph of section 5.2(a). below). or as otherrvise stipulated or ordercd.

mater ial  that qual i f ies lbr protect ion underthis Order must be clear ly so designated before the

mater ial  is disclosed or produced.

Designat ion in conformity with this Order requires:

(a) fbr inlbrmation in documentary fbrm (apart liom transcripts of

depositions or other pretrial or trial proceedings), that the Producing Party atfix the legend

"CONFIDENTIAL"  o r  "H lGHLY CONFIDENTIAL -  ATTORNEYS'  EYES ONLY"  a t  the  top

of each page that contains protected material. lf only a portion or portions of the Inaterial on a

page qualifies fbr protection. the Producing Party also rnust clearly identity the protected

port ion(s) (e.g.,  by making appropriatc rnarkings in the rnargins) and must specify,  for cach

port ion, the level ol 'protect ion being assertcd (ei ther "CONFll)ENTlAL" or "HICl lL-Y

coNFTDEN'I |Ar- -  ATTORNEYS' EYES ONt-Y").

A Party or non-partv that makes or iginal  documents or mater ials avai lable

fbr inspection need not designate them for protection until afler the inspecting Party has indicated

which mater ial  i t  rvould l ike copied and produced. During the inspect ion and befbre the

designat ion, al l  of  the mater ial  made avai lable for inspect ion shal l  be deemed "FIIGHLY

CONFTDENTIAL - ATTORNEYS' EYES ONLY." After the inspect ing Party has ident i l led the

docurnents it wants copied and produced, the Producing Party must detennine which documents.

or portions thereof, qualify for protection under this Order, then, before producing the specified

PROTECTIVE ORDER
Cv 09-7'129 (MMC) Page 4 of 13
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documents. the Producing Party must affix the appropriate legend ("CONFIDENTIAL" oT

"HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY") at the top of each page that

contains Protected Material. If only a portion or portions of the material on a page qualifies for

protection, the Producing Party also must clearly identify the protected portion(s) (e.g.. by rnakins

appropriate markings in the margins) and rnust specify,  foreach port ion. the levelof protect ion

be ing  asser ted  (e i ther  "CONFlDENTIAL"  o r  "H lGHLY CONFIDENTIAL -  ATTORNEYS"

EYES ONLY") .

(b) tbr test i rnony given in deposit ion or in other pretr ial  or t r ia l  proceedings.

that the Party or non-party offering or sponsoring the testirnony identify on the record. before the

close of thc deposit ion. hearing. or other procccding. al l  protected test i rnony. and further specif i '

any  por t ions  o f  the  tes t i rnony  tha t  qua l i [ ,as  "HIGHLY CONFIDENTIAI -  -  ATTORNEYS'

EYES ONLY." When i t  is impract ical  to ident i fy separately 'each port ion of test imonv that is

ent i t led to protect ion. and when i t  appears that substant ial  port ions ol- the test imony may qual i fy

for protection. the Party or non-party that sponsors, ol-fcrs. or gives the testimony may invoke on

the record (bcfore the deposit ion or proceeding is concluded) a r ight to have up to 20 days to

ident i ly the specif ic port ions of the test imony as to which protcct ion is sought and to specify the

level of  protect ion being asserted ("CIONFIDENTIAL" oT "HIGHI-Y CONF'IDENTIAL

A'fTORNEYS' EYES ONl.Y").  Only those port ions of the test i rnony that are appropriatclv

designated lbr protect ion rvi thin thc 20 days shal l  be covcrcd b1 the provisions of this St ipulated

Protective Order.
'l 'ranscript 

pages containing Protected Material must be separately bound b1

the court  reporter.  who must aff lx to the top of each such page the legend "CONFIDENTIAL" oT

"HlGHl.Y CONFIDENTIAI,  -  A' |1 'ORNEYS' EYES ONLY," as instructed by the Parly or

nonparty offering or sponsoring the witrress or presenting the testirnony.

(c) fbr infbnnation produced in some form other than docurnentary, and fbr

any other tangible items, that the Producing Party affix in a prominent place on the exterior of the

container or containers in which the inforrnat ion or i tem is stored the legend "CONFIDENTIAL"

oT "HIGHLY CONFIDENTIA[ .  -  A ' |TORNEYS'  EYES ONLY."  I f  on ly  por t ions  o f  the

information or item warrant protection, the Producing Party, to the extent practicable" shall

PRO' IECTIVE ORDER
cv 09-2729 (MMC) P a g e 5 o f l 3
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identify the protected portions, specifying whether they qualifu as "Confidential" or as "Highly

Confidential - Attorneys' Eyes Only."

5.3 Inadvertent Failures to Designate. If timely corrected, an inadvertent failure to

designate qual i f ied information or i tems as "Conf ident ial"  or "Highly Conf ldent ial-  Attorneys'

Eyes Only" does not. standing alone, waive the Designating Parly's right to secure protection

under this Order for such material. lf material is appropriately designated as "Confidential" or

"Highly Conf ident ial  Attorneys'  Eyes Only" after the mater ial  was ini t ia l ly produced, the

Receiving Party. on timely notification of the designation. must make reasonable efforts to assure

that the rnaterial is treated in accordance with the provisions of this Order.

6 .  CHALLENGING CONFIDENTIALITY DESIGNATIONS

6. I  Timinq of Chal lenges. [Jnless a prompt chal lcnge to a Designat ing Party 's

confidentiality designation is necessary to avoid foreseeable substantial unf-airness. unnecessary

economic burdens. or a later s igni t icant disrupt ion or delay of the l i t igat ion. a Party does not

waive i ts r ight to chal lenge a conf ldent ial i ty dcsignat ion by clect ing not to rnount a chal lenge

promptly after the or iginal  designat ion is disclosed.

6.2 Meet and Conf-er.  A Parly that elects to ini t iatc a chal lenge to a Designat ing

Party 's conf ident ial i ty dcsignat ion must do so in good fai th and must begin the process by

conf-err ing direct ly ( in voice to voice dialogue; other fbrms of communicat ion are not suff ic ient)

with counsel fbrthc Designat ing Party.  In conf lerr ing. thc chal lenging Party must explain the basis

fbr i ts bel ief  that the conf ident ial i ty designat ion was not proper and must give the Designat ing

Party an opportunity to review the designated material, to reconsiderthe circumstances, and. if no

change in designat ion is offered. to explain thc basis for the chosen designat ion. A chal lenging

Party may proceed to the next stage of the challenge process only if it has engaged in this meet

and conf-er process first.

6.3 Judicial  Intervent ion. A Party that elects to press a chal lenge to a conf ident ial i ty

designation after considering the justification offered by the Designating Party may file and serve

a rnot ion under Civi l  Local Rule 7 (and in compl iance with Civi l  Local Rule 79-5. i f  appl icable)

that ident i f ies the chal lenged mater ialand sets forth in detai l the basis fbrthe chal lenge. Each such

PROTECTIVE ORDF,R
cy 09-2729 (MMC) Page 6 of l3
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motion must be accompanied by a competent declaration that affirms that the movant has

complied with the meet and confer requirements imposed in the preceding paragraph and that sets

forth with specificity the justification for the confidentiality designation that was given by the

Designating Party in the meet and confer dialogue. The burden of persuasion in any such

chal lenge proceeding shal l  be on the Designat ing Party.  Unt i l the court  rules on the chal lenge, al l

part ies shal lcont inue to afford the mater ial  in quest ion the levelof protect ion to which i t  is

ent i t led under the Producing Pafty 's designat ion.

7 .  ACCESS TO AND IJSE OF PROTECTED MA' |ERIAI ,

7. l  Basic Principles. A Receiving Party may use Protected Mater ial  that is disclosed

or produced by another l)arty or by a non-party in connection with this case only fbr prosecuting.

defending. or at tempting to sett le this l i t igat ion. Such Protected Mater ial  may be disclosed only ' to

the categories of persons and underthe condit ions described in this Order.  When the l i t igat ion has

been terrninated. a Rcceiving Party must comply with the provisions of sect ion l l .  below (FINAL

DlsPosrTroN).

Protected Material must be stored and maintained by a Rcceiving Party at a location

and in a sccure manncr that ensures that access is l imited to the ocrsons authorized under this

Order.

7.2 Disclosure of "CONFIDENTIAL" Infbrmation or I terns. Unless otherwise

ordered by the court or permitted in writing by the Designating Party. a Receiving

Party may disclose any intbrmation or i tem designated CONFIDENTIAT. only to:

(a) the Receiving Party 's Outside Counselof rccord in this act ion. as wel l  as

employees of said Counselto whom i t  is reasonably necessary to disclose the infbrmation for this

litigation and who have signed the "Agreement to Be Bound by Protective Order" that is attached

hereto as Exhibi t  A:

(b) the off icers, directors, and employees ( including House Counsel)  of  the

Receiving Party to whom disclosure is reasonably necessary for this litigation and who have

signed the "Agreement to Be Bound by Protective Order" (Exhibit A);

PRO'fECTIVE ORDER
CV 09-2729 (MMC) Page 7 of 13
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(c) experts (as defined in this Order) of the Receiving Party to whom

disclosure is reasonably necessary for this litigation and who have signed the "Agreernent to Be

Bound by Protective Order" (Exhibit A):

(d) the Court and its personnel;

(e) court reporters, their staffs. and professional vendors to whom disclosure

is reasonably necessarv fbr this l i t igat ion and rvho have signed the "Agreement to Be Bound by'

Protect ive Order" (Exhibi t  A);

( f)  dur ing their  deposit ions, witnesses in the act ion to whom disclosure is

reasonably necessary and who have signed the "Agreement to Be Bound by Protective Order"

(Exhibi t  A).  Pages of t ranscr ibed dcposit ion test imony or exhibi ts to deposit ions that reveal

Protected Material must be separately bound by the court repofter and may not be disclosed to

an)one except as permit ted under this St ipulated Protect ive Order.

(g) the author of the document or the or iginal  source of the infbrrnat ion.

7 .3  D isc losure  o f  "HIGHLY CONFIDENTIAL -  ATTORNEYS'  EYES ONLY"

Information or l tems. Unless otherwise ordered by the court  or perrni t ted in wri t ing by the

Designat ing Party.  a Receiving Party rnay disclose any infbrmation or i tem designated " l l lGHLY

CONFIDENTIAL -  ATTORNEYS'  EYES ONLY"  on ly  to :

(a) the Receiving Party 's Oulside Counselof record in this act ion. as wel l

as employees of said Counselto whom i t  is reasonably necessary to disclose the infbrrnat ion for

this l i t igat ion and who have signed the "Agreement to Be Bound by Protect ive Order" that is

attached hereto as Exhibi t  A:

(b) Experts (as det ined in this Order) ( l ) to whorn disclosure is reasonabh,

necessary fbr this l i t igat ion, (2) who have signed the "Agreement to Be Bound by Protect ive

Order" (Exhibi t  A), ;

(c) the Court and its personnel;

PROTECTIVE ORDER
cv 09-2729 (MMC) Page 8 of  l3
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(d) court reporters. their staffs, and profbssional vendors to whom

disclosure is reasonably necessary for this litigation and who have signed the '"Agreement to Be

Bound by Protective Order" (Exhibit A); and

(e) the author of the document or the orisinal source of the information.

8,  PROTECTED MA' fERIAL SUBPOENAED OR ORDERED PRODUCED IN OTHER

LITIGATION.

l f  a Receiving Party is served with a subpoena or an order issued in other l i t igat ion

that would compeldisclosure of any infbrmation or i tems designated in this act ion as

"CONFIDENTIAL"  o r  "HIGHLY CONFlDENTIAL -  ATTORNEYS'  EYES ONLY."  the

Receiving Party must so not i ly the Designat ing l )arty.  in wri t ing (by f-ax, i f  possible) immediately

and in no event more than three court days after receiving the subpoena or order. Such notification

must include a copy of the subpoena or court order.

The Receiving Party also must irnmediately inform in writing the Party who

caused the subpoena or order to issue in the other l i t igat ion that some or al l  the mater ial  covered

by the subpoena or order is thc subject of  this Protect ive Order.  ln addit ion. the Receiving Parly

must del iver a copy of this St ipulatcd Protect ive Order promptly to the Party in the other act ion

that caused the subpoena or ordcr to issue.

The purpose of imposing these dut ie s is to alert  the interested part ies to the

existence of this Protective Order and to alfbrd the Designating Party in this case an opportunity to

try to protect its confrdentiality interests in the court lrorn which the subpocna or order issued. Thc

Designating Party shall bear the burdens and the expenses of seeking protection in that court of its

conl ldent ial  mater ial  -  and nothing in these provisions should be construed as authoriz ing or

encouraging a Receiving Party in this act ion to disobey a lawful  direct ive l rom another court .

9.  UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadvertence or otherwise, it has disclosed Protected

Material to any person or in any circumstance not authorized under this Stipulated Protective

PROTEC'IIVF, ORDER
Cv 09-2729 (MMC) Page 9 of 13
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Order. the Receiving Party must immediately (a) notify in writing the Designating Party of the

unauthorized disclosures, (b) use its best effbrts to retrieve allcopies of the Protected Material. (c)

inform the person or persons to whom unauthorized disclosures were made of all the terms of this

Order. and (d) request such person or persons to execute the "Acknorvledgment and Agreement to

Be Bound" that is at tached hereto as Exhibi t  A.

10. FILING PROTECTED MATERIAL. Without wri t ten permission from the Designat ing

Party or a court order secured after appropriate notice to all interested persons. a Party may not file

in the public record in this action any Protected Material. A Party that seeks to file under seal anv

Protected Mater ial  must comolv with Civi l  l -ocal Rule 79-5.

l  l .  FlNAl.  DISPOSI-f lON. LJnless otherwise ordered or agreed in wri t ing by the

Producing Party.  lv i thin sixty days after the f lnal  terminat ion of this act ion, each Receiving Party

must return al l  Protectcd Mater ial  to the Producing Party.  As used in this subdivis ion, "al l

Protected Mater ial"  includes al lcopies, abstracts.  cornpi lat ions. summaries or any other fbrrn of '

reproducing or captur ing any of the Protected Mater ial .  With permission i rr  rvr i t ing f iorn the

Dcsignat ing Party.  the Receiving Party 'rnay destroy somc or al l  o l- thc Protected Mater ial  i r rstead

of returning i t .  Whetherthe Protected Matcr ial  is returned ordestroycd, the Receiving Parly nrust

subrnit a written certiflcation to the Producing Party (and. il 'not the same person or entity. to the

Designating Party) by the sixty day deadline that identifles (by category. where appropriate) all the

Protected Matcrial that was returned or destroycd and that affirms that the Receiving Party has not

retained any copies. abstracts,  compi lat ions. summaries or other fbrrns of reprodLrcing or captur ing

any of the Protected Mater ial .  Notrvi thstanding this provision. Counsel are ent i t led to retain an

archival  copy ol 'a l l  p leadings, motion papers, t ranscr ipts.  legal menroranda. correspondence or

attorney work product,  even i f  such mater ialscontain Protected Mater ial .  Any such archivalcopies

that contain or constitute Protected Material remain subiect to this Protective Order as set fbrth in

Sect ion 4 (DURATION). above.

PROTECTIVE ORDER
cv 09-2129 (MMC) Page l0 of  l -3
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I 2 .  M ISCELLANEOUS

12.l Right to Further Relief. Nothing in this Order abridges the right of any person

to seek its modification by the Court in the future.

12.2 Risht to Assert Other Objections. By stipulating to the entry of this Protective

Order no Pany waives any right i t  otherwise would have to object to disclosing or producing any

information or i tem on any ground not addressed in this Stipulated Protective Order. Similarly. no

Party waives any right to object on any ground to use in evidence of any of the materialcovered

by this Protective Ordcr.

I ' f  IS SO S'IIPULATED. THROUGH COUNSEL OF REC]ORD.

, /
t U

Dated: Decembel ,2009

John W. C'arDenter'Artorn.u, 
lb; Plafnti l l. IECHNOLOGY LICENSING C]O.. INC

Dated: Deccmber 12- 2009

PRO'TECTIVE ORDER
cv 09-2729 (MMC)
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Attorneys lor Defendant
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PURSUANT TO STIPULATION, IT IS SO ORDERED.

DATED:

PROTECTIVE ORDER
cv 09-2729 (N4MC)

HoN.  MnxtNt r  M.  CunsNI lY
United States Distr ict  . ludse

P a g e  1 2 o f 1 3
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December 17, 2009
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EXHIBIT A

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l . [pr int  or type l 'u l l  name].  of

[pr int  ortype ful l  address],  declare underpenalty of per jury that I  have read in i ts ent i rety and

understand the Stipulated Protective Order that was issued by the United States District Court for

the Norlhern District of California on [datel in the case of _ [insert formal name of the

case and the number and initials assigned to it by the court]. I agree to comply with and to be

bound by al l the terms of this St ipulated Protect ive Order and I  understand and acknowledge that

lai lure to so cornply could expose me to sanct ions and punishment in the nature of contempt.  I

solenrnly 'promisc that I  wi l l  not disclose in any manner any infbrmation or i tem that is sub. iect to

this Stipulated Protectivc Ordcr to any person or entity except in strict compliance with the

provisions of this Order.

I further agree to submit to the.iurisdiction of the United States District Courl for the

Northern Distr ict  o1-Cal i lbrnia fbr thc purpose of enfbrcing the terms of this St ipulated Protect ive

Order.  even i f 'such enfbrcemcnt proceedings occur al ler terminat ion of this act ion.

I hereby appoint [print or t1'pe ful l  namel of

[pr int  or type ful l  address and telephone numberl

as my Cal i fornia agcnt fbr service ol-process in connect ion with this act ion or any proceedings

related to enforcement of this Stipulated Protective Ordcr.

Date:

City and State where sworn and signed:

Printed name:

Iprinted name]

Signature:

Isignature]
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