Stroud Productions and Enterprises, Inc. et al v. Castel Rock Entertainment Inc. et al

© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

STROUD PRODUCTIONS AND

No. 09-cv-03796 JSW (NC)
ENTERPRISES, INC. AND ANDREW B.

STROUD, REPORT AND
RECOMMENDATION ON
Plaintiffs, DEFENDANTS’ MOTION FOR
DEFAULT JUDGMENT
V.

Re: Dkt. No. 104
CASTLE ROCK ENTERTAINMENT, INC.
WARNER BROS. ENTERTAINMENT
INC., AND WARNER INDEPENDENT
PICTURES, INC.,

Defendants

This action is one of fourases pending before t@eurt involving disputes
regarding the ownership rights to recordibgshe late jazz singer Nina Simone.
Specifically, this case arises out of defants’ allegedly unauthorized use of the
copyrighted sound recording “Just in Time” ldyna Simone in the motion picture “Befor
Sunset.” Defendants’ mion for default judgment was referred for report and
recommendation to the undersigned Magistdudge. The undggned RECOMMENDS
to the District Court to GRANT defendantsiotion for default judgment and DISMISS
plaintiffs’ claims for copyright infringent@ and unfair competn WITH PREJUDICE.
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I. BACKGROUND

A. The Parties and the Facts Allged in the Underlying Dispute

The complaint alleges that plaintiff;drew B. Stroud and &tud Productions and
Enterprises, Inc. (“SPE”) were musical puoérs that produced recordings of songs
performed by Nina Simone. Dkt. No. 1-1 dt 2ndrew B. Stroud was the sole
shareholder and President of SPHEL. Plaintiffs claim that tay own the song recording,
including the copyright therein, embodyitige performance by Nina Simone of the
composition titled “Just in Time.ld. at 3. The complaint allegehat the copyright filed
for by plaintiffs in connection with “Just Time” is titled “Nina Simone Sings Billie
Holiday” and was filedwvith the U.S. Copyright Officen or about Januma 22, 1973.1d.
The complaint further allegesabAndrew B. Stroud was Nirfaimone’s producer at the
time Nina Simone gave the subject performaofcde song, “Just ifime,” and that a

recording of the performance wasintained by Andrew B. Stroudd. at 3-4. Plaintiffs

allege that several years before filing this@g they licensed “Just in Time” for a limited

period, but that those licenses have expand all rights are held by plaintifféd. at 4.
Plaintiffs claim that defendants CadReck Entertainment, Inc., Warner Bros.

Entertainment Inc., and Warnkrdependent Pictures, Inc. used “Just in Time” in the

motion picture titled “Before Sunset” and thecompanying soundtrack without entering

into any license agreement for the subject daaaording with plaitiffs and continue to
commercially exploit the film.d. at 4-5. The complaint asserts two causes of action:
infringement of copyright arising under the cagit laws of the United States, Title 17
the United States Code and tomfair competition under § 48) of the Lanham Act (15
U.S.C. § 1125(a)).d. at 4-6. Plaintiffs seek anjunction, disgorgement of profits,
monetary damages, punitive damages, and attorneys’ Ifibest. 5-6, 7.

I

“for

Df

1 Unless otherwise indicated, all references to dawlkatbers in this order are to the docket in this

case $troud v. Castle Rogk
2 SPE was dissolved in 1981. Dkt. No. 118 3t68; Dkt. No. 452 at 1, No. 08-cv-02348 JSW.
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B. Procedural History
Plaintiffs initiated this action on OctoberZ)07, in the Southe District of New

York, No. 07-cv-08638. Dkt. No. 105 at 2, 4-12. Plaintiffs amended the complaint on

October 31, 2007. Dkt. Nos. 1-1; 105 at 2, 5, 14-24. Defendants filed their Answer and

Affirmative Defenses on Dxember 21, 2007. Dkt. NAO5 at 2, 26-34.

1. The Brown v. Stroud Action

On May 7, 2008, Steven Ames Brown tila complaint against Andrew B. Stroud
an individual, and SPE, in this Court, segkdeclaratory relief regding the ownership of
certain Nina Simone recordingBfown v. Stroudaction”). Dkt. No. 1 at 1, No. 08-cv-
02348 JSW. In his operative, first amendedplaint Brown alleges that, by virtue of a
written contract he entered inbm July 30,1990, with Nina Simone, he obtained a 40%
ownership interest in approximately 104 souacbrdings (“the Msters”) authored by
Nina Simone. Dkt. No. 35 at 2, No. 08-c23%8 JSW. According tthe complaint, title
to 52 of the Masters was @isted by various defendantspnor litigation based on chaing
of title that purportediypegan with Andrew B. Stroud and/or SPH. Brown alleges that
the song “Just in Time” was first fixed prito February 15, 1972, and was one of the
disputed masterdd. at 3, 5. In February 2004, 8vn and the Simone Estate licensed
“Just in Time” for use in the soundtrack of the motion picture “Before Sunkktdt 3.

The closing credits of “Before Sunset” listBcown and the Simone Ede as the licensor

[74)

of “Just in Time.” Id. Brown'’s first amended complaiasserted two claims for relief, foy
declaratory relief as to the ownership of theputed Masters, and copyright infringement
under the common law and California Civil Ca&l880(a)(2) as a result of Andrew B.
Stroud and SPE'’s sale to thahtic of digital copies of “Just in Time” without Brown'’s
consent.ld. at 4-5.

2. The Transfer and Stay of theStroud v. Castle Rock Action

On July 2, 2009, plaintiffs1 this action moved to traresfvenue from the Southern

District of New York to the Northern Districif California under 28.S.C. § 1404(a). The

motion argued that “there isply no question that this action could have been brought in
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the Northern District of California” and thdfa]s the center of gravity of the litigation
over Simone’s Master recordings has shiftedh the East to the West Coast, it is
respectfully submitted that this case should folloawto allow the casds be resolved in a
consistent, efficient and integrated manner.”t.Mo. 21 at 5, 10No. 07-cv-08638. In a
declaration submitted in support of the motiotrémsfer venue, Andrew B. Stroud stated
that the reason for seeking transfer of v@was to avoid having “litigate multiple
matters which involve the same underlying teggbn opposite sides of the country” and so
that [he] may offer proof thatill show [he] ha[$ been damaged and [he is] the rightful
owner of certain master recordings whiclo®n and the Estate have improperly licensed,
includingJust in Timé& Dkt. No. 22 at 3-4, No07-cv-08638 (S.D.N.Y.).

On August 4, 2009, thDistrict Court for the Southemistrict of New York granted
the motion, concluding that th&tion “might have been brght” in the Northern District
of California and that venue was proper in taurt. Dkt. No. 105 at 2, 36-40; Dkt. No.
33 at 2-3, No. 07-cv-08638 (SID.Y.). The Court further founthat, as conceded by the
parties, the outcome in tiigrown v. Stroudaction will be dispositive of the claims at issue
in this case because the “OusTime” sound recording isut one of numerous sound
recordings whose copyright omrship is at issue in thiBrown v. Stroudaction and the
ownership rights as determingudthat action will bear dirdly on whether defendants’ use
of “Just in Time” constituted copyright infringeent. Dkt. No. 105 at 39-40. After the
transfer, this Court related tis¢roud v. Castle Rocction toBrown v. Stroud Dkt. No.
23. Plaintiffs took the position that theses are related. Dkt. No. 13 at 2.

On December 7, 2009, plaiffis’ counsel moved to witthraw. Dkt. No. 25. On
March 25, 2010, the Court held a case mamege conference at which plaintiffs’ coungel
appeared and the Court granted the motiomittadraw as counsel on the condition that
former counsel will continue to receive filinga behalf of plainffs until they obtain a
new lawyer. Dkt. No. 46. On March 26,181 the Court ordered Andrew B. Stroud to
show cause why this action should hetstayed pending the outcomeBobwn v. Stroud

Dkt. No. 45. On May 19, 2016he Court issued an ordeaging the action upon consent
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of the parties. Dkt. No. 50. On Mari&B, 2011, Methven & Associates appeared as
counsel for plaintiffs Dkt. No. 53.

On July 22, 2011, Adrew B. Stroud and Andy $uid, Inc. (“ASI”) filed their
operative Fourth Amended Counterclaimaiagt Brown and the Simone EstatdBiown
v. Stroudfor (1) declaratory judgment that Amv B. Stroud and AlSare the exclusive
owners of the disputed recordings; (2pgoght infringement; (3) vicarious copyright
infringement; (4) contributory copyright imfigement; (5) violation of the Digital
Millennium Copyright Act; and (pcopyright infringement under California law. Dkt. Np.

297, No. 08-cv-02348 JSW. For the first time in the fifth iteration of their counterclaims,

Andrew B. Stroud and ASI alied that in 1981, when SRESsolved, all its rights and
ownership interests reverted to ASI. DMb. 337 at 2, No. 08-cv-02348 JSW.

On these facts, Brown and the Simone téstaoved to dismiss the entirety of the
counterclaims as against Andrew B. Strond &PE on the basis that Andrew B. Stroud
and SPE have no ownership interesihe disputed copyrightdd. at 4. The Court granted
Brown and the Simone Estatetstion on this ground, arteeld that, in light of the

-

duration and scope of the litigan between the parties regang the ownership rights ove
the disputed recordings atite number of times the counterclaims were amended and
switched as to who is asserting ownershghts, dismissal with prejudice was warranted.
Id. at 5.

The Court further dismissed all counteraiaibrought in the name of ASI, holding
that it was not properly joined as a partgl. at 6. The Court noted that, on September 26,
2008, before Andrew B. Strouwhd SPE filed their first countdaim in this action, ASI
and Andrew B. Stroud sued Brown and thea&me Estate in the United States District
Court for the Southern District of New ¥q claiming that ASI and Stroud owned the
disputed recordingsld. at 3 (citingAndy Stroud, Inc. v. BrowiNo. 08-cv-08246, 2009
WL 539863, at *1, *2, *D (S.D.N.Y. Mar. 4, 2009)j. The Court concluded that, in light

% The Southern District of New York gradt®rown’s motion to dismiss that case without
prejudice under the prior pending actidoctrine, to allow the issues to be resolved in this actipn.
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of Andrew B. Stroud’s knowhige of his own companies, and the fact that he and his
attorneys actually filed a lawsuit threeaye ago by ASI regardinthe same disputed

recordings, the failure to name ASI soomethis action was not an “understandable

mistake.” Id. at 6. The Court held that, if SPEdANndrew B. Stroud sought to add ASl |as

a party, they needed to file a properlyioed motion setting forth extremely good cause
add ASI and to further amend their pleadings for a sixth tilmheat 7. No such motion
was filed.

3. The Kelly v. Roker Action

On December 2, 2011, Lisa Simone Kellytlzes duly appointed awinistrator of the
of Simone Estate, commenced a separaterastithis Court against Andrew B. Stroud,
ASI, Wally Roker, and two businesses allegealvned and controlled by Roker, ICU En
Dist. and Wally Roker Music. kNo. 1, No. 11-cv-05822 JSWKelly v. Rokel). The
complaint alleges that, on Obier 17, 2011, Kelly was infored by Andrew B. Stroud’s
counsel, Methven & Associates, that alNoha Simone’s recordings in Andrew B.
Stroud’s possession, custody, or control baen “sold” to the Roker defendants for no
consideration pursuant td‘slusic and Artifact Agreement” dated October 1, 201d..at
4. The complaint in thKelly v. Rokemaction asserts several claims arising from the
alleged fraudulent conveyance, disposal, angjdotiation of the Nin&imone recordings
subject to the pendingrown v. Strouditigation. Id. at 3. On Deamber 20, 2011, the
Court issued an order finding tKelly v. Rokelaction related t@rown v. Stroud Dkt.
No. 6, No. 11-cv-05822 JSW.

4. The Substitution of Scarlett Stroudand the Imposition of Sanctions

On May 4, 2012, Methven &ssociates moved to withalw as counsel for Andrew
B. Stroud, ASI, and SPE. Dkt. No. 59. Qudy 14, 2012, AndrewB. Stroud passed away.
Dkt. No. 115 at 17, 30. OnlyR26, 2012, ASI was dissolvedd. at 17, 66-67. On August
24, 2012, Brown and the SimoBstate moved to substitute édmew B. Stroud’s surviving

spouse designated as sole beneficiary ardurx in his will, Scarlett Stroud, in the
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decedent’s place in boBrown v. StroucgandKelly v. Roker Dkt. No. 459, No. 08-cv-

02348 JSW. On October 4, 2012, the Gguanted the motion as unopposed, substituting

Scarlett Stroud for AndreB. Stroud. Dkt. No. 40, No. 08-cv-02348 JSW.

On October 31, 2012, the Court grantediiwten & Associates’ motion to withdraw

as counsel upon the condition that Methven $sdciates continue to receive service of

all

documents for ASI and SPE until substitutemsel makes an appearance or until ASI and

SPE are terminated as parties. Dkt. No. 84 at 2.

The Court further admonished the parties that ASI and SPE are corporations and,

thus, could not represent themselvis. The Court ordered ASI and SPE to show cause

as to whether they intendedfitnd alternate counsel and,nbt, “why judgment should no

be entered against them on the claims ag#iesh and why their affirmative claims shou

not be dismissed for failure to prosecuté&d’ The Court informed ASI and SPE that if

—F

d

they needed more time to find atiorney to provida response to the order to show cause,

the Court would consider such a requddt. With respect to Schatt Stroud as the
representative of the Stroud Estate, the Cooted that it was not yet clear whether she
could proceed pro se or neededdtain counsel in order to appear on behalf of the est
Id. at 3. The Court informed Scarlett Strahdt an attorney must represent a personal
representative of an estate where thetestas multiple beneficiaries and creditolc.

The Court ordered Scarlett Strotadshow cause in writing whegr she intended to appe
pro se or through new counsel, and, if shiended to proceed pro se, to demonstrate th
she was the sole beneficiarythe Stroud Estate and thaetk were no other beneficiarie
or creditors.ld. Alternatively, if Scarlett Stroud inteled to obtain new counsel, the Co
ordered her to state by wherchwcounsel will make an apprance on behalf of the Strog
Estate.ld. at 4. The Court admonished Scarlett Stroualt ther failure to timely respond {
the order to show cause, amiotain new counsel if necesgatwill result in dismissal of
the estate’s affirmative clainier failure to prosecute and judgment being entered aga
the estate on the claims against iid. The Court further ordered Scarlett Stroud to pay

the sanctions imposed against Andrew B. &trby no later than dyember 21, 2012, and
Case No. 09-cv-03796 JSW %\IC_I)
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admonished her that failure comply with that order could result in further sanctions
being imposed, including an order of contemipt.

ASI, SPE, and Scarlett Stroud all failedéspond to the order ghow cause within
the deadline set by the Court. Dkt. No. 82.ain an order issuethnuary 17, 2013, the
Court noted sanctions were warranted agfafSl, SPE, and Scarlett Stroud as the
representative of the Stroudt&®, both due to their failure tespond and, based on the
lack of representation by counsel, their inability to proceed in CtdirtThe Court
observed that “[w]ith respect to the claiagainst ASI, SPE anddlEstate of Andrew
Stroud, the proper sanction ithtriking of any answers thiahve been filed and the enti
of default against them.fd. However, the Court found that its initial order to show ca
had not provided sufficient nogof the precise sanctiomd. Therefore, the Court issuec
further order to show cause to ASI, SPE 8Scdrlett Stroud to demonstrate in writing by
no later than February 5, 2013, “why thesasrs filed by ASI, SPE, and Andrew Stroud
should not be stricken and defabe entered against ASI, EPand the Estate of Andrew
Stroud.” Id. The Court admonished ASI, SPE, and Scarlett Stroud that their failure t
respond to the further order to show calvadl result in the answers filed by ASI, SPE,

and Andrew Stroud being stricken and détfantered against them” and that “the

affirmative claims by ASI, SPE&nd the Estate of Andrew Strd. . . will be dismissed for

failure to prosecute ithout further notice.”ld.

In the afternoon of the dayehresponses to the furtheder to show cause were du
W. Charles Robinson, as couns®l Andrew B. Stroud, ASI, SB, and Scarlett Stroud in
her capacity as executrix of tBéroud Estate, sought an extemsof time to respond to th
order to show cause on the basis thatdwded time to familiarize himself with the
litigation. Dkt. No. 97 at 6see alsdkt. No. 503, No. 08-cv-02348 JSW. On February
14, 2013, the Court issued arder denying the request for extension and imposing
terminating sanctions. Dkt. No. 97. The QGdound that, in light of Robinson’s long-tim
representation and involvement with AndrBwStroud, Scarlett 8ud, ASI, and SPE,

there was no excuse for Scarfettoud’s, ASI’'s, and SPE’s continued delay and failure
Case No. 09-cv-03796 JSW %\IC_I)

REPORT AND RECOMMENDATION ON 8
MOTION FOR DEFAULT JUDGMENT

-~

Yy
Ise

1 a

€,

e

e




© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

respond to the Court’s orderkd. at 5. The Court further noted that despite clear and
explicit orders, the sanctions imposetié to Andrew Stroud’s inappropriate
gamesmanship and conduct designed to obfasdelay, and aviiresponding to valid
discovery requests in bad faith or willimisconduct still ha[dnot been paid.”ld.
Therefore, the Court found that terminating&#ons were “warranted due to the bad fa
of counsel and of th&troud parties, their repeatechgssmanship and misconduct, their
blatant disregard of the Court’s orders, the €sureed to manage its docket, and the n
to prevent prejudice to the other partieshis litigation whohave been diligently
attempting to litigate these casesd. at 5-6. The Court dismissed “all affirmative claim
by the estate of Andrew Stroud, ASI and SPHijuck “any answers that have been filg
by these parties” and entered default against tHdmat 6. The Court ordered the partie
who were defending claims by the Stroud EstASI, and SPE in the three related matt
to file motions for defauliudgment by March 15, 2013d.

On March 7, 2013, the Court granted Robimis applications to appear pro hac vig
on behalf of Scarlett Stroud and the Stroud test®kt. Nos. 99, 1000n March 18, 2013
Robinson filed a motion for reconsiderationtio¢ Court’s order imposing sanctions and
the related orders leading up to that ordebehalf of the Stroud Estate, ASI, and SPE.
Dkt. Nos. 107, 108. The motion for reconsideration argued that there was no person
jurisdiction over Scarlett Stroud on the bakist she was not properly served with the
motion to substitute and that she was not pilgmerbstituted in as the representative of
Stroud Estate. Dkt. No. 108 B8. The declaration by Rmson submitted in support of
the motion for reconsideration also argtleak the motion for extension of time should

have been granted and that ttefault order should be vaed because there is no suppg

ced

S

d

S

ers

al

the

“In an order issued April 2, 201Bie Court noted that Robinspnarported to file the motion for
reconsideration on behalf of SPE and ASI, dedpe fact that he had filed pro hac vice
applications only on behalf &carlett Stroud and tH&troud Estate. Dkt. No. 116. The Court
stated that, unless and until Robinson properly filed pro hac vice applications on behalf of §
ASI, and the Court granted such applications;dwdd not appear on bdhaf SPE and ASI and,
thus, did not have the authorityfite motions ortheir behalf. 1d.
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for the finding that Robinson has had a ldmge representation and involvement with the
Stroud parties and there is no shagvof bad faith by the Stroyghrties. Dkt. No. 107-1
at 7-8, 10. In an order issued May 8, 20th@ Court found that service on Scarlett Stroud
was sufficient and denigtie motion for reconsideration on tlygound. Dkt. No. 121 at 4.
The Court further found thatshould not have substitut@&d Scarlett Stroud as the
representative of the Stroud Estate unolviBmber 20, 2012, whehe New York Probate
Court issued letters testamentary designatiragl&t Stroud as the egutor of the Stroud
Estate.ld. at 5. Although the Cougranted the motion for reasideration to the extent
Scarlett Stroud was substitutedoefore Novembe20, 2012, the Court found no basis for
vacating the sanctions which meenot imposed until after Scarlett Stroud was a proper
party to this actionld. at 5-6.

5. The Interpleader Action

On March 8, 2013, Methven & Associafded an action for interpleader under 28

U.S.C. § 1335 against Scarlett Strdad administrator of th®troud Estate, ASI, SPE,

)
—

Lisa Simone Kelly as administrator of ther®ine Estate, Wally Roker d/b/a ICU Ent Dist.
and d/b/a Wally Roker Music, Brown, GiesRock Entertainmnt, Warner Bros.
Entertainment, Inc., Warner Bros. Indepertd@ictures, and Sony Music Entertainment
Inc. (“the interpleader actn”). Dkt. No. 1, No. 13-cv-D079 JSW. The interpleader
action seeks to adjudicate the defendacitsims relating to ownership of property
identified in an attachmet the complaint which includes original audio and video
recordings of Nina Simondd.  13. The complaint alleges that, during the course of

providing legal representation g&ndrew B. Stroud, Stroud giped the property subject t

O

the interpleader action to Methven & Assoesmsto that it could produce the items as
discovery.Id. 11 17, 19. The property was not eecled by Andrew B. Stroud and was
left in the possession of Methven & Associates after he passed &lw&y20. On March

20, 2013, the Court issueah order relating the interpleader actiorstooud v. Castle

® Scarlett Stroud is named tine interpleader action &Scarlett Paradies-Stroud 4.
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Rock Brown v. StroudandKelly v. Roker Dkt. No. 6, No. 13-c\01079 JSW. On January

21, 2014, the Court granted the motion oftMen & Associates for leave to deposit the
property with the Court. DkiNo. 95, No. 13-cv-01079 JSW.

On December 19, 2013, District Courtdde Jeffrey S. White issued an order
revoking the pro hac vice status of W. ChafRobinson, counsel f@carlett Stroud as the
administrator of the Stroud Estate, ASI, andES&s a sanction for disregarding the Locs
Rules and orders of the Court. Dkt. No. 86 at 1-2, No. 13-cv-01079 JSW. Because
and SPE are corporatis and cannot represent themselves, the Court ordered them t
obtain new counsel and have sugw counsel file an appeerce by January 17, 2014.
at 2. The Court orderecc&lett Stroud to provide a writtestatement as to whether she
intends to appear pro se or through new counsel by January 17,1804%2-3.

Scarlett Stroud, ASI, and SPE have not coatplith the Court’s order. Instead, ¢
December 30, 2013, Robinsalefl an appeal to the Ninth Circuit from the order grantit
leave to deposit the property on behalf otdéew B. Stroud, ASI, SPE, and Scarlett Strg
In her capacity as executrix thfe Stroud Estate. Dkt. N88, No. 13-cv-01079 JSW. Or
February 3, 2014, Robinson filed an apdeain the order granting leave to deposit the
property on behalf of AndreB. Stroud, ASI, SPE, and Scétl&troud in her capacity as
executrix of the Stroud Estate. DKo. 99, No. 13-cv-01079 JSW.

6. The Motion for Default Judgment

On March 15, 2013, the defeéants in this case filietheir motion for default
judgment. Dkt. No. 104. Defendants served theangincluding the supporting
declaration by Dorothy Weber and proposeder, on Robinson biyrst class mail on
March 15, 2013. Dkt. No. 109. Additionally, on March 20, 2013, defendants served
same documents by first class mail on SR#En: SCARLETT PARADIES-STROUD.”
Dkt. No. 111. On March 22013, Robinson filed a singtgposition to the motions for
default judgment filed in the related casegpud v. Castle Ro¢cBrown v. Stroudand
Kelly v. Rokeron behalf of all of the Stroud partieBkt. No. 115. On June 4, 2013,

Judge White referred the motiofts default judgment in #hthree related cases to the
Case No. 09-cv-03796 JSW %\IC_I)
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undersigned Magistrate Judge for a repod recommendation. Dkt. No. 122.

The next day after the referral of the motidmsdefault judgment, the Stroud parti

filed an appeal to the Ninth Circuit in eachtloé three related cases. Dkt. No. 123; Dkt.

No. 567, No. 08-cv-02348 JSW; Dkt. Nb/1, No. 11-cv-05822 ¥8. The notice of
appeal states that it is appealing the order(f)@District Court, entered in these cases
May 8, 2013, “denying StroudMilotions for reconsideration t¢tie District Court’s order
substituting the Executrix for the EstateABS along with anygubsequent order(s)

regarding motions for default judgmeriedl against Stroud” ithese cases “as a

consequence of the denial of Strmullotions for reconsideration.id. As ordered by the

D
2]

on

undersigned, the parties moving for defautigment briefed the issue of whether Stroud’s

notices of appeal divested the Districutt of jurisdiction and the Stroud parties

responded in a brief filed by Raision. Dkt. Nos. 127, 130.

The undersigned held a hearing on the nmstir default judgment on September 4,

2013. Dkt. No. 134. TéaStroud parties did not ppar at the hearing.

On September 10, 2013, the Ninth CitcCourt of Appeals issued its mandate
dismissing the appeal in this case due to cdisnfséiure to perfect th appeal. Dkt. Nos.
135, 136.

. LEGAL STANDARD
Defendants here move for default judgmagainst plaintiffs SPE, Andrew B.
Stroud, and Scarlett Stroud as the representative of the Stroud Estate pursuant to F
Rules of Civil Procedure 55(b) d1(b). Dkt. No. 104 at 2.

Default may be entered against a partydils to plead ootherwise defend an

action and against whom a judgment for affirmatiglief is sought. Fed. R. Civ. P. 55(a).

ederal

After entry of default, the Court has discrettorgrant default judgment on the merits ofi the

case against a defendant against whom a défasilbeen entered, unless the defendant is a

minor or an incompetent person, or is ifitary service. Fed. R. Civ. P. 55(tdabe v.
Aldabe 616 F.2d 1089, 1092 (9@ir. 1980). In decidingvhether to grant default

judgment, the Court considers the following fasto(l) the possibilityf prejudice to the
Case No. 09-cv-03796 JSW %\IC_I)
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plaintiff; (2) the merits of the plaintiff substantive claim; (3he sufficiency of the
complaint; (4) the sum of moypat stake in the action; YEhe possibility of a dispute
concerning material facts; @hether the default was due to excusable neglect; and (]
strong policy favoring decisions on the merikstel v. McCool 782 F.2d 1470, 1471-72
(9th Cir. 1986). The factual allegations o ttomplaint, except those concerning dama
are deemed admitted by then-responding partiesseddes v. United Fin. Grps59 F.2d
557, 560 (9th Cir. 1977). “If the party agat whom a default judgment is sought has
appeared personally or by a representative gady or its representative must be serve
with written notice of the application at leasiidys before the hearirigFed. R. Civ. P.
55(b)(2).

Pursuant to Federal Rule of Civil Proceeldd (b) the Court may dismiss an actio
a claim if “the plaintiff fails to prosecute &@ comply with these rules or a court order.”
Fed. R. Civ. P. 41(b). Idetermining whether to dismiss a case under Rule 41(b), “the
district court must weigh five factors inclungy: ‘(1) the public’s iterest in expeditious
resolution of litigation; (2) the aot’'s need to manage its docket; (3) the risk of prejudi
the defendants; (4) the pubfolicy favoring disposition of cases on their merits; and (}
the availability of less d@stic alternatives.”Ferdik v. Bonzele®963 F.2d 1258, 1260-61
(9th Cir. 1992) (citations omitted). “Dismissaith prejudice under Ra 41(b) for failure
to prosecute is the converse of a default ju€elgt. In both instances, the consequence
the attorney’s action (or inaction) is a losdloé case on the merit3.he only significant
difference is that the plaintiff rather théme defendant suffers the adverse judgmebal
v. California 610 F.3d 518, 524-25 (9th Cir. 2016&e alsdJnited States v. Approximatg
$73,562 in U.S. CurrengyNo. 08-cv-2458 SBA, 2011 W108509, at *2 n.2 (N.D. Cal.
Jan. 12, 2011) (“Though notadtical, the relevant inqyirgermane to a Rule 41(b)
dismissal is largely coexteme with the analysis appkble to a motion for default
judgment.”).
I
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lll. DISCUSSION
A.  Jurisdiction
When presented with a motion for defguligment, the Court has “an affirmative
duty to look into its jurisdiction over lio the subject matter and the partiegre Tuli,
172 F.3d 707, 712 (9th Cir. 1999). Addititlgathe Court must a®ss the adequacy of
process on the party againstomh default is requestedank of the West v. RMA Lumbe
Inc., No. C 07-06469 JSW (EMC2008 WL 2474650, at *2 (N.DCal. June 17, 2008).

-~

“Without a proper basis for jurigztion, or in the absence of proper service of process,|the

district court has no power to render gmggment against th@efendant’s person or

property unless the defendant has consentedisaliction or waived the lack of process.
Sec. & Exch. Gomm’n v. Ross504 F.3d 1130, 1138-39 (9@ir. 2007) (citations omitted).
Here, the Court has subject matter jurisdiction akieraction under 28 S.C.
§ 1331 and § 1338 because theptaint alleges infringemerf copyright arising under
the copyright laws of the UnideStates, Title 17 of the Unit&tates Code and for unfair
competition under 8§ 43(a) of the Lanham ActU5.C. § 1125(a). Dkt. No. 1-1 at 2.
As an initial matter, the District Court was ribvested of jurisdiction as a result of
plaintiffs’ notice of appeal. While, as a gealerule, a proper notice of appeal transfers
jurisdiction of a case from the district courtaaourt of appeals, the filing of an appeal
from a non-appealable order does not divlestdistrict court of jurisdictionRuby v. Sec’y
of U. S. Navy365 F.2d 385, 388-89 (9th Cir. 1966). éwer that simply enters a party’

U)

default is not a final appealable ord&ymantec Corp. v. Global Impact, In§59 F.3d
922, 923 (9th Cir. 2009Baker v. Limber647 F.2d 912, 916 (9th Cir. 1981). Therefore

the Stroud parties’ notice of appeal from the Nay013, order did not divest this Court| of

D

jurisdiction. Furthermore, ¢hNinth Circuit Court of Appealhas now issued its mandats
dismissing plaintiffs’ appeal on Septbar 10, 2013. Dkt. Nos. 135, 136.

Additionally, the Court has personal jurisdictiover plaintiffs. Personal jurisdiction,
“simply stated, is the power of a court to enter judgment against a pefSec.’& Exch.

Comm’n 504 F.3d at 1138. Here, plaintiffstiated this action focopyright infringement
Case No. 09-cv-03796 JSW %\IC_I)
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and unfair competition in the Southern Disto€tNew York, and moved to transfer venue

to this Court, taking the pit®n that the outcome in tH&rown v. Stroudaction will be

dispositive of the claims at issue. Plaintifisther moved for reconsideration of the Court’s

orders leading to the entry of defaultdeopposed the pending default judgment motion

without raising an objection based on persqumaddiction (aside fronthe argument that t
Court had no personal jurisdiction over Scaiftbud because she wast properly serve

with the motion to substituteyhich Judge White rejectedpeeDkt. Nos. 107, 108, 115,

ne

[®X

121. Accordingly, the Court finds that any such objections have been waived and that

plaintiffs have consented to this Court’s exercise of personal jurisdiction over Seam.

S.E.C,504 F.3d at 1149 (“[A] party has conseahte personal jurisdiction when the part

took some kind of affirmiase act—accepting a forum selection clause, submitting a clai

filing an action—that fairly invited the cound resolve the dispute between the parties.);

see alscAdam v. SaengeB03 U.S. 59, 67-68 (1938)The plaintiff having, by his
voluntary act in demanding justice from the defendant, submitted hitogke jurisdiction

of the court, there is nothing arbitrary oreasonable in treating him as being there for

purposes for which justice to the defendant nexguinis presence. It is the price which the

state may exact as the condition of opgrits courts to the plaintiff.”)see alsdenny v.
Pipes 799 F.2d 489,92 (9th Cir. 1986)amended b¥07 F.2d 1514 & Cir. 1987) (“A
general appearance or responsive pleadirg digfendant that fails to dispute personal
jurisdiction will waive any defedh service or personal jurisdiction. . . ‘An appearance
ordinarily is an overt act by which the partynoes into court and submits to the jurisdict
of the court. This is an affirmative act involg knowledge of the suit and an intention t

appear.” (citations omitted)). The jurisdiahal prerequisites are thus satisfied.

Additionally, none of the plaintiffs arerainor or incompetent person or in military
service. SeefFed. R. Civ. P. 55(b); 50 U.S.C. app. § 521(b)(1); Dkt. No. 105 { 2; 115
30-35, 39, 66-68.

Il
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Finally, plaintiffs were adequately servetth a notice of the motion for default
judgment in accordance witfederal Rule of Civil Procedure 55(b)(2), and filed an
opposition to the motionSeeDkt. Nos. 109, 111, 115.

B. Default Judgment

Defendants in this case seek entry aligionent against plaintiffs, ordering that
plaintiffs’ claims for copyright infringemerand unfair competition are dismissed with
prejudice. Dkt. No. 104 at 2. In Hebruary 14, 2013, ordeJudge White already
dismissed “all affirmative clais by the estate of AndreS8troud, ASI and SPE,” and
entered default against them. Dkt. No. 9ddge White expressly found that terminatin
sanctions were “warranted due to the bad faftbounsel and of hStroud parties, their
repeated gamesmanship and mstuct, their blatant disregard of the Court’s orders, t
Court’s need to manage its docket, and the me@devent prejudice to the other parties|i
this litigation who have den diligently attempting tlitigate these casesId. Thus, at
least three of the factors pertinent under Rdlé)—the public’s iterest in expeditious
resolution of litigation, the coud’need to manage its docket, and the risk of prejudice
the defendants all weight in favor diEmissal of plaintiffs’ claims.

Additionally, plaintiffs’ continued failuréo pay discovery sanctions despite clear
and explicit ordersseeDkt. No. 97, indicates the lack of availability of less drastic
alternatives. Moreover, while the public policy favoring disposition of cases on their
merits usually counsels against dismissa, History of plaintiffsunexcused delay, bad
faith, and failure to resportd the Court’s orderseeDkt. No. 97, showshat it is unlikely
that plaintiffs’ claims can beesolved on their mas and that the entry of default against
them was the result of excusalsieglect. While the assertiohaffirmative claims by the
Stroud parties suggests a possibility of a uisgoncerning the owrghip of the Simone
Materials, the Court’s dismissal tifose claims with prejudice Brown v. Stroudased or]
failure to state a alm despite multiple ggortunities to repleadgeeDkt. No. 337, No. 08-
cv-02348 JSW, indicates thatgHactor also supports thetgnof default judgment. Thus

on balance, both the factors under Rule 41(b) and the skmi&factors support the
Case No. 09-cv-03796 JSW %\IC_I)
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dismissal of plaintiffs’ claims and egtof default judgment against them.

In their consolidatedpposition to the motions falefault judgment in the three

related cases, the Stroud parties make thwriegary arguments for why the default motions

should be denied and the ddtaarder vacated: (1) that thefdalt order should be vacated

pursuant to Federal Rule of Civil ProcedGfX¥b) because the Cdisrfindings in that

order that Robinson has hatbag-time representation anaviolvement with the Stroud

parties, and that the Stroud parties and theinsel have acted in bad faith, are contrary to

the facts; (2) that the default order is vaittder Federal Rule of @l Procedure 60(b)(4)

because the substitute motion was properly served on Scatl&troud and, therefore, the

Court did not have personal jadiction over her; and (3) thtte default order should be

vacated under Federal Rule of Civil Proceddb on the basis that “the default was not

willful” because Scarlett Stroud had not beepapted as a representative of the Estate

and thus was not a proper party to be sultetitat the time of the substitution motion.
Dkt. No. 115.

These arguments were made by the Starties in support of their motion for
reconsideration of the Court’s order imposingrtmating sanctions. Dkt. Nos. 107, 107

108. Inits May 8, 2013, order on the nootifor reconsideration, the Court expressly

14

T
=

found that service on Scarlett Stroud was sudficeind, while the Court granted the motion

for reconsideration to the extent Scarletb8tl was substituted in before November 20,

2012, the Court found no basis for vacatinggaections as the further OSC and the order

Imposing sanctions were not issued uatier Scarlett Stroud was ager party to this
action. Dkt. Nos. 87, 97, 121. The dmdltion Robinson submitlén support of the
motion for reconsideration also argued thatdlefault order should be vacated because
there is no support for the finding thatRason has had a long-tenepresentation and
involvement with theStroud parties and there is nmshing of bad faith by the Stroud
parties. Dkt. No. 107-1. By denyingethequest to vacate the sanctions, the Court
implicitly rejected this argumen In their opposition to #gnmotion for default judgment

plaintiffs do not provide any new reasons v¥acating the default order. Because the
Case No. 09-cv-03796 JSW %\IC_I)
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District Court hagdeterminedhat dismssal of plantiffs’ claims is warrated, and @intiffs
have no demonsisted any lgitimate basis for relid from theDistrict Caurt’s orderof
dismissl, the enty of defaultjudgmentagainst platiffs is proper.
IV. CONCLUSION

The undergned Magisrate JudgRECOMMENDS to he DistrictCourt to GRANT
defendats’ motion for defaut judgmer and DISMSS plaintifs’ claimsfor copyrigt
infringement andunfair competition WITH PREJWDICE.

Defendantanust serveplaintiffs with this oraer in a mamer to engre notice.

Any party may object b this reconmendatia within 14 days aftetbeing servd with
a copy.Fed. R. Q. P. 72(b).

IT IS SO RDERED.

Date: March31, 2014

Natnanael M.Cousins
United StatedagistrateJudge
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