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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Case No0.3:09-cv-05000-JCS

JONATHAN BUCKHEIT,

Plaintiff ORDER GRANTING DEFENDANT
’ COUNTY OF SAN MATEO'S MOTION
V. FOR ATTORNEYS' FEES PURSUANT

TO 42 U.S.C. § 1988 [Dkt. No. 304].
TONY DENNIS, et al.,

Defendants.

l. INTRODUCTION

Plaintiff Jonathan Buckheit (hereafter “IPiaff”) filed the instant action asserting
constitutional violations in conggon with his arrest following domestic violence dispute at his
home on October 20, 2008. The Court granted sanpjudgment in favor of all defendants in
this action, including the County &an Mateo (hereafté&the County”), and denied Plaintiff's
motion for summary judgment. The County nmeves for attorneys’ fees under 42 U.S.C. §
1988 in the amount of $152,041.50, contending alht$ asserted against the County were
frivolous. The Court rules on the Motion witharal argument pursuant to Local Rule 7-1(b).
For the reasons stated belddefendant’s Motion is GRANTED.
. BACKGROUND

A.  Factual Background

On October 20, 2008, police officers from thmerton Police Department responded to

Plaintiff's 911 call regarding a dagstic violence dispute betwePraintiff and his ex-girlfriend

! The parties have consentedhe jurisdiction of theindersigned magistrate judge
pursuant to 28 U.S.C. § 636(c).

% The facts described in this section pertain solely to the County’s role in this case.
Additional facts are inthe Court’s order dated April 6, 2013eeDkt. No. 278.
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(hereafter “CV-1"). Upon interviewing Plaintiff, CV-1, and CV-1's nine-year-old son, the
officers determined Plaintiff was the dominagigressor and arresteiin and not CV-1. To
determine Plaintiff was the dominant aggrestte officers followed the Atherton Police
Department’s policy on domestic violence whichtracts officers to coimder the height/weight
differential between two individusilas one factor in determinimdno is the dominiant aggressor
in a mutual domestic violence situation. Dkt. No. 193 (Amended Joint Statement of Undisput
Material Facts between Plaintiff and the ToafmAtherton) (hereaftelJSUF”") § 87. Throughout
the litigation of this case, Plaintiff argued tlia¢ officers’ consideration of the height/weight
differential between him and CV-1 discrimindtagainst him on account of his gender, and was
the reason why the Atherton police offrs arrested him and not CV-1.

In addition to suing the Atherton police offiseaind the Town of Atherton, Plaintiff sued
the County, alleging the County and the Towrtferton entered into an agreement under whic
the County would create the digninatory policy and the Towaf Atherton woudl instruct the
Atherton police officers to implement the policklaintiff based this &gation on the fact the
Atherton Police Department’s policy on doresiolence (Policy 320) incorporates the
“Domestic Violence Protocol for Law Enforcemt, County of San Mateo” (hereafter “the
Protocol”). Declaration of gy Fong (“Fong Decl.”), Exh. 3QAtherton Police Department
Policy Manual) at 116. The Protocol was deped by a working group composed of several
individuals working in various dities, only some of which a@ounty entities, and was approved
by the San Mateo County Police Cisieand Sherriffs’ Associationld. The County’s former
Chief Deputy District Attorneyir. Wagstaffe, states that tlsan Mateo County Police Chiefs’
and Sherriffs’ Association is not a Countyignt Declaration of Stephen M. Wagstaffe
("“Wagstaffe Decl.”) | 3.

Plaintiff also alleged the County train@therton police officers to implement the
County’s discriminatory policyand through the County’s trainimgpnd agreement with the Town
of Atherton, exerted control over the Athertorig® officers. Mr. Wagstaffe states that the
County “has no authority to mhict the actions of AthertdPolice Department officers.id. § 2.

The former Chief of Police of the Town of Athen, Mr. Nielsen, statahat at the time of

ed
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Plaintiff's arrest, “the Atherton Police Department was not obligated to follow the San Mateo
Domestic Violence Protocol when responding to domestic violeewents, but did so at its
own choosing.” Declaration of Glenn Nielsen (“Nieh Decl.”) 1 10. The Protocol itself states
that it was developed as a “geiine and reference for law enfement officers responding to
reports of domestic violence.” Fong Decl. Exh. 30 at 116.

After Plaintiff's arrest, the Aterton Police Department sent@py of the police report to
the San Mateo County District Attorney’s @#i with a recommendation that charges be filed
against Plaintiff. JSUF § 130. Tbestrict Attorney declined taile charges against Plaintiff, and
on October 29, 2008, sent a fax to the Athertdic®®epartment indicating they would not
prosecute the case. JSUF  136.

Plaintiff subsequently petdned the Atherton Paé Department for a determination of
factual innocence pursuant to Gaithia Civil Code § 851.8(a), and served a copy of the petition
upon the San Mateo County’s District Attorney’s Office. Mr. Wagstaffe and Mr. Nielsen
discussed Plaintiff's petition. Wagstaffe DecB.{The Town of Atherton and the County did not
grant Plaintiff's petition. Thereafter, Plaintiff szessfully obtained a judicial determination of
factual innocence by the San MatBuperior Court pursuant @alifornia Civil Code § 851.8(b).

Plaintiff also alleged that his petitionrftactual innocence pragmed the County to
conspire with the Town of Atherton to rettk against Plaintiff for exercising his First
Amendment right to file a petdn, and that they in fact retakal against him by not releasing a
copy of his police repoft. However, Mr. Wagstaffe statése County was only in possession of

Plaintiff's police report on twoarasions, and not when Plaintiff requested the copy of the repart

% It was undisputed in this case that thereeffactual inaccuracies in Plaintiff's police
report regarding Plaintiff'santact with CV-1's son.

* On November 24, 2008, Plaintiff made a RuBlecords Act request to the Town of
Atherton for a copy of the police report docurtmeg his arrest. JSUF { 138. On December 8,
2008, the Town of Atherton informed Plaintiff tiiae police report was nstibject to disclosure
pursuant to California Government Code § 6254id).7 139. Plaintiff eventually obtained a
copy of the police report by filing writ of mandamus in the SMateo County Superior Court to
compel disclosure of the police report frone thown of Atherton. JSUF § 144. The Town of
Atherton was assessed $7,922.50 inra#gs’ fees for causing Plaintiff to file the writ to obtain a
copy of the police reportld.
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from the County. Wagstaffe Decl.  10. Mr. Waf{fstatates that after the County decided not t
prosecute Plaintiff, they retued the initial copy of Plaintif§ police report to the Town of
Atherton, as it is customary for the County to nedirea copy of police reports relating to cases
the County is not prosecuting. Wagstaffe Decl. Mr. Wagstaffe states he was in possession g
the police report again when he discussed ®fégrfactual innocence petition with Mr. Nielsen,
but that he disposed of that copy after the discusdthrf] 9. When Plaintiff requested the
County to give him a copy of the police report,. Mfagstaffe informed Plaintiff that the County
was no longer in possession. Wagstaffe §Te County also asked the Atherton Police
Department if it would give Plaintiff a copy tife police report, and learned that it would not.
Declaration of Brian Wong/Vagstaffe Depo 22:3-25:10.

B. Procedural History

On October 20, 2009, Plaintiff filed the instdavsuit against hisreesting officers, the
Town of Atherton, and the Countyn Plaintiff’s initial complain, he alleged the County was
jointly and severally liable for the alleged ctngional violations committed against Plaintiff by
the Atherton police officersSeeDkt. No. 1. The County filed a motion to dismiss, asserting tha
there was no connection between the County andtPiai alleged injuries because the arresting
officers were not County employees and the Town of Atherton is a separate $agBkt. No.
11. Plaintiff then filed a First Amended Complaiasserting essentially the same allegations
against the CountySeeDkt. No. 19. The County filed another motion to dismiss, and on May
18, 2010, the Court dismissed all claims agaims County with leave to amend, noting
Plaintiff's failure to plead anfacts connecting the County to laleged constitutional violations.
SeeDkt. No. 51.

On June 18, 2010, Plaintiff filed his Second émded Complaint wherein he altered his
allegations against the Count$eeDkt. No. 53. For instanc@laintiff's asserted equal

protection claims against the County (claims@ 4) based on new afjations that the County

L

~—+

and the Town of Atherton entered into an agreement under which the County created a policy to

intentionally discriminate against adult maleslomestic violence disputes, and Town of

Atherton required police officers tarry-out that policy. Plairffialso alleged the County trained
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Atherton police officers to carry-othis discriminatory policy andxerted control over them, and
was thus a “moving force” behind his purported cdustinal violations. Plaintiff asserted a
retaliation claim (claim 7) basexh the County’s purported refusaldive Plaintiff a copy of the
police report in retaliation for Rintiff having filed a factualnnocence petition. Plaintiff also
asserted a section 1985 conspiracy claim (cBiagainst the County and the Town of Atherton
for agreeing to deny Plaintiff's factual innocenpeition without regard to the merits, and for
agreeing to “stonewall” Plaintif§ access to the courts by withhalglia copy of his police report.
Finally, Plaintiff asserted Brady claim (claim 9) against the Coyrfor its failure to disclose all
favorable evidence during Plaintiff’'s factual innocence proceeding, including the fact it was
aware the police report had been materially figdito increase the chance Plaintiff would be
prosecuted.

The County filed a motion to dismiss all claims in Plaintiff's Second Amendment
Complaint asserted against the CourieeDkt. No. 55. The Court disissed some of Plaintiff's
claims and allowed others to continue, althougining Plaintiff that his claims against the
County were very weakSeeDkt. No. 74;see alsolranscript of September 3, 2010 Hearing on
the Motion to Dismiss, Dkt. No. 73 at 10:21-24l]¢"s a tactical mistake to sue the County. |
think it just means that the Plaintiff subjects thelveeto a potential award of attorneys’ fees in
the end when they lose against one of thigm”). The Court bowed Plaintiff's equal
protection claims (claims 3 and 4) to peed—despite noting they were “extremely weak”—
because Plaintiff alleged a sufficient basis retatmthe existence of an agreement between the
County and the Town of Atherton and theuity’s control over Atherton officerdd. at 6-10.
The Court also allowed Plaintiff's retaliati@raim to proceed, as it was based on a First
Amendment violation, although noting it waSckose call” and “more properly raised on
summary judgment.’id. at 11:25, 12:8-9. The Courtstissed Plaintiff's section 1985
conspiracy claim (claim 8) to the extent iegled a conspiracy to violate state law and not
Plaintiff's constitutional rights. To the extentthlaim alleged a conspiracy to deprive Plaintiff
of his First Amendment right to access the t®by withholding from Rlintiff a copy of his

police report, the Court allowedédltlaim to proceed. Finallthe Court dismissed Plaintiff's
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Brady claim (claim 9), because having prevailethat factual innocence determination, Plaintiff
could allege no prejudice.

On April 6, 2012, the Court entered summpggment in favor of all Defendants,
including the County, and denied Plaintiff's iam for summary judgment. As to the equal
protection claims (claims 3 and 4), the Cduatind the Atherton Police Department’s domestic
violence policy to be facially neutral. Aftandergoing a detailed analysis of this claim in
connection with the Town Defendants, andinding no evidence whatsoever of any
discrimination, the Court quickly sibosed of the more attenuata@ims against the County. The
Court also rejected Plaintiff’s retaliation claifmding no evidence of a chilling effect or of any
desire to retaliate againstaitiff for having filed his &ctual innocence petition. Having
determined that there was no evidence in thie chsetaliation on account of Plaintiff's factual
innocence petition, the Court gssed of the remaining pasti of Plaintiff's section 1985
conspiracy claim which reladeto the retaliation claim.

C. County’s Motion for Attorneys’ Fees

The County asserts it is entitlemlattorneys’ fees relating &l claims asserted against the
County on grounds that all chas frivolous. The Countgirgues that Plaintiff 8rady claim
(claim 9)—which the Court dismissed wplnejudice at the plead stage—was frivolous
because having prevailed at his factual innoc@naeeeding, Plaintiff did not and could not have
alleged any prejudice. The Couritirther contends that thoskims disposed of on summary
judgment (claims 3, 4, 7 and 8 (in part)) were &lsmlous because there has never been any
evidence to support these claimsg &nrther, Plaintiff ignored adence indicating these claims
against the County had no merit.

Specifically, the County arguesathPlaintiff's equéprotection claims (claims 3 and 4)
were frivolous because there washasis in law or fact to arguke County violated Plaintiff's
right to equal protection through his arrest by Atherton police officafish regard to the law,
the County argues that Plaintiff ignored the aglile control test for the County’s liability under
Arnold v. Inernational Business Machines Cog87 F.3d 1350 (9th Cir. 1981), and instead

insisted upon a generalized proxiemaause theory of liability wbh was contrary to controlling
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authority. As to the facts, the County argues Biaintiff never had anfactual basis to link the
County to the purported wrongfatts undertaken by the Athertpalice officers. The County
contends that Plaintiff failed orove the domestic violencelmy was a County policy or even
that the County was responsilide its creation. Further, tHeéounty argues Plaintiff did not
identify—and given its separate status from Town of Atherton, could not have identified—any/
evidence which showed the County trained or cdietidhe Atherton policefficers, or that the
County entered into any agreereirith the Town of Atherton.The County argues that through
the course of litigation, Plaintiff ignored evidertoghe contrary, including evidence that the
County and the Town of Atherton were distiratities, evidence that the domestic violence
policy was facially neutral, and evidence ttreg domestic violence poy is not binding upon

any agency, including testimonyomm the Atherton Chief of Polidbat Atherton had discretion to
determine whether tadopt the policy.

The County also argues Plaffis retaliation claim (claim7) was frivolous given the
abundance of evidence contradicting this clairhe County states that the District Attorney’s
Office does not retain police repemhich do not relate toaime the County is prosecuting,
which is why the County did not have a copy @& teport when Plaintiff made his request. The
County asserts that Plaintiff wagormed the County was not in ggession of the pert, but still
alleged in the Second Amended Complaint the Gowats in possession ardntrol of the report
at all relevant time3.

Finally, with regard to Platiff's section 1985 conspiraajaim (claim 8), the County
contends there was never angsd-based or invidiously-discriminatory animus—a necessary
element of any 1985 claim—to support this claifine County argues thatdhtiff’'s assertion of

a conspiracy was pure speculation lacking aotuts basis, and the fact that the County

> The County also argues that there wagasis for Plaintiff to argue (having never
pleaded this in the Second Amended Complairat e County had an affirmative duty to notify
Plaintiff that child abuse charges had bé&kd against him under the reasoning-afmphries v.
County of Los Angele854 F.3d 1170 (9th Cir. 2006), becauskdchbuse charges were never in
fact filed against Plaintiff and Plaiff was never placedn the CACI.

7
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communicated with the Town of B&rton does not give rise to asenable inference that the two

entities conspired to opposedmitiff's factual innocence withouegard to the merits.

D. Plaintiff's Opposition

Plaintiff opposes the County’s Motion for atteys’ fees, and argues that none of his
claims against the County were frivolous. Pléir@rgues generally that leannot be faulted for
the lack of evidence supporting his claimsfasrignoring evidence contradicting his claims,
because Rule 8 only requires a “short and plaiestant” entitling him to relief. Plaintiff also
argues that the Court’s analysisPlaintiff's claims “requirecguch careful, lengthy, and detailed
consideration,” and that this fact “alone” is sufici to find Plaintiff's clans were not frivolous.

With respect to Plaintiff’'s equal protectioraths (claims 3 and 4), Plaintiff argues that
the Court’s discussion éflaintiff's evidence is itself evidendbat Plaintiff’s claims were not
frivolous. Plaintiff contends the Court’s datenation of these claims was for Plaintiff's
insufficient evidence, but that Plaintiff still hadme evidence in support of these claims. For
instance, there was evidence that the Courdyfbianulated a domestic violence policy, that
Atherton trained its officers withespect to that policy, andahAtherton followed said policy
when arresting Plaintiff. On this basis, Bt#f contends the policgnd training were arguably
the moving force behind the arrest of Plaintiffamtount of his gender, ditherefore, the equal
protection claims we not frivolous.

Regarding Plaintiff's retaliation claim (claii), Plaintiff argues th Court’s finding that
there was no chilling effect as a matter of lavswecorrect, and in any ewut, Plaintiff's First

Amendment claim was arguable and not frivoloB$aintiff contendshat even a trivial

retaliatory consequeneell establish a First Amendment claim, and that there was some suppq

for Plaintiff's theory that th€ounty retaliated against him for having filed a factual innocence
petition by temporarily withhaling his police report.
With regard to Plaintiff's conspiracy chai(claim 8), Plainff contends it was not

frivolous because the Court dismissed thisnelas to the County on grounds of the County’s

immunity. Plaintiff contends that immunity can &elifficult subject, and that he had an arguablg

basis to contend the County wast acting as a prosecutor whiehtigated Plaintiff’s factual

Drt
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innocence. Plaintiff notes that no other casehadd that a prosector’s decision to oppose a pos
prosection request for declaratiis subject to prosecutoriaimunity, and thus this argument
was not frivolous. Plaintiff alsoontends that it was reasonatdéelieve that the County and
Town of Atherton were working gether to deny his p#&on for factual innoncent without regard
to the merits, especially givenglCounty’s assertion that theyfact discussed Plaintiff's request
for factual innocence with the Town of Atherton.

Finally, as to Plaintiff Brady claim (claim 9), which the Got dismissed at the pleading
stage), Plaintiff contends thiits “creative ad novel use oBrady’ was also not frivolous.
Plaintiff argues that prosecutors failftdly understand the complexities Bfady, and that he
should not have to pay attorneys’ fees for failing to understand the same.
1. DISCUSSION

A. Attorneys’ Fees under 42 U.S.C. § 1988

Under 42 U.S.C. § 1988, a court in its disaetinay award reasonable attorneys’ fees in
a civil rights action. “However,drause Congress wanted to enagerindividuals to seek relief
for violations of their civil rights, 8§ 1988 opées asymmetrically. Arevailing plaintiff may
receive attorneys’ fees as a matter of coursealpuévailing defendant manly recover fees in
‘exceptional circumstances’ where the court fitlts the plaintiff'sclaims are ‘frivolous,
unreasonable, or groundlessBraunstein v. Arizona Dept. of Transp83 F.3d 1177, 1187 (9th
Cir. 2012) (citingHarris v. Maricopa Cnty. Superior Cou$31 F.3d 963, 971 (9th Cir. 2011)
(internal quotations omitted)). Although an awardtbrneys’ fees in favor of a defendant must
be based on frivolous claims, the defendant me¢gbrove the plainfi acted in bad faith.
Christiansburg Garment Co. v. Equal Employment Opportunity Cof34 U.S. 412, 421
(1978). The Supreme Court has noted thégrdéants may recover fees because “Congress
sought to protect defendants from burdensome litigation having no legal or factual Basis.”
Viceg -- U.S. ---, 131 S.Ct. 2205, 2213 (2011) (internal quotations omitted).

In a suit “involving both fivolous and non-frivolous claima,defendant may recover the
reasonable attorneys’ fees he expendedysbéxause of the frivolous allegationdd. at 2218.

More specifically, th&Supreme Court has held that 4stion 1988 permits the defendant to
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receive only the portion of feélsat he would have not palmlit for the frivolous claim.”Id. at
2215 (emphasis added). In the event a numbiregblaintiff’'s claim are not frivolous, “the
burden on the defendant to establisht fiees are attributable solatythe frivolous claims is from
a practical standpoint extrety difficult to carry.” Braunstein 683 F.3d at 1189 (quotirtdarris,
631 F.3d at 972).

B. Whether Plaintiff's Claims against the County were Frivolous

The Court finds that all claims againsétBounty were. The County should never have
been a part of this lawsuit. Plaintiff's gvences were with the Tiam of Atherton, not the
County. It was the Atherton’s police officers wéwwested Plaintiff, t Atherton police officers
who wrote a factually incorregiolice report, and the Atherton Police Department who
temporarily withheld the police report from PlafhtiPlaintiff's claimsagainst the County did not
only fail for lack of evidence; there was no reasoadalsis in law or fact to assert any claims
against the County in the first place.

1. Equal Protection Claims (claims 3 and 4)

Plaintiff's equal protection claims agairtee County were frivalus and unsupported in
law and fact. As a preliminary matter, Plaiintiould not prevail on higqual protection claims
against any of his named defendants because s simply no evidence of discrimination.
The arresting officers followed a facially neutpabtocol in determining who was the dominant
aggressor in a domestic violence situation. REféi;ievidence of this policy’s discriminatory
effect was wholly insufficient to make out adiimination claim based on disparate impact. On
this basis, the Court disposefithe discrimination claims agst all Defendants, including the
County. SeeDkt. No. 278 at 36:1-4.

Moreover, in addition to the lack of eviden&#aintiff's discrimination claims against the
County failed because the attenuated circumssac@enecting the Countg this case rendered
these claims frivolous. The Court discussed@ounty’s potential liabty for the conduct of
Atherton’s police officers in its order grantingpart and denying in part the County’s motion to
dismiss Plaintiff's Second Amended Complai®eeDkt. No. 74 at 6-10. After noting the

County could not be liable undeMonell theory of liability becausthe police officers were not

10
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County employees, the Court allogvhese claims to proceed besadrlaintiff alleged that the
County and the Town of Atherton entered intcagneement to implement a discriminatory policyf
created by the County, that the County traiaed exercised control ovéhe Atherton police
officers, and therefore was the “moving foreegid behind Plaintiff's purported injuries.
Although the Court allowed these claims to praebe Court noted the equal protection claims
against the County were “extremetveak.” Dkt. No. 74 at 9:15.

As revealed by the evidence at the sumnadgment phase, Plaintiff's claims were
baseless from the outset. Plaintiff had no reason to suspeatuhé/@ntered into any
agreement with the Town of Atherton, evethié County was responsilfier drafting a domestic
violence policy which was ultimately adoptedtbye Atherton Police Department. The Chief of
the Atherton Police Department stated in hisla@tion that Atherton lthdiscretion to decide
whether or not to follow the domestic violeroalicy. Nielsen Declf 10. Other evidence
revealed that the County did not require Tlosvn of Atherton to implement the domestic
violence policy. Wagstaffe Decl. 2. Plaintiitli not and could not disgpe this evidence.

Plaintiff's arguments to theontrary are without merit. EhCourt agrees that males may
assert legitimate claims of gemakscrimination, but Plaintiff's set of facts do not substantiate
any legitimate claim against the County. The thetCourt discussed Plaintiff's evidence does
not make the evidence meritorious or even relev®Ilaintiff's evidence did not come close to
showing the County was a movingde behind Plaintiff's injuriesAt best, the evidence shows
that County entities played some role in tirgf a facially neutratlomestic violence policy
adopted by the Atherton Police Department. Beyoatidhe immaterial facPlaintiff failed to
substantiate any of the allegats upon which these claims barely survived the County’s motior
to dismiss—that the County entered into an egrent with the Town of Atherton to implement
an official discriminatory policy, and thatedlCounty trained and exerted control over the
Atherton police officers to carrgut the purported discriminatopplicy. These allegations were

baseless, and the County should not have totheaxpense of defending such frivolous claims.

11
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2. First Amendment Retaliation Claim (claim 7)

In the seventh claim for relief, Plaintiff alleged the County withlaetdpy of his police
report to interfere witlPlaintiff's First Amendment right tpetition the government for a factual
innocence determination. Plaintiff alleged @eunty would not have withheld a copy of the
police report “except to retaliateagst Plaintiff for exercising Biconstitutional rights.” SAC
63. In the summary judgment order, the Coguainted summary judgment in favor of defendantg
on this claim upon finding no evidence of any chdlieffect or intent taliscriminate against
Plaintiff for having filed a#&ctual innocence petition.

Underlying the retaliation claim against the County was Plaintiff’'s assertion that the
County “had possession and conwbthe police report” at allelevant times. SAC | 61.
However, before this allegation was made,Gloeinty informed Plaintiff that it was not in
possession of the police repageWagstaffe Decl. § 10, and Plaffhtioes not dispute this fact.
The County had a copy of the police report at the thmeeCounty declined tprosecute Plaintiff,
and at the time the County considered Plaigtifictual innocencgetition. However, as a matter
of course, the County did nottaén a copy of the police report because the report did not
correspond to any case the County was prosecutihgs, &t the time Plaintiff made his requests
for the police report from the CountygtiCounty was no longer in possession.

The dispute regarding Plaifits access to the police repavas between Plaintiff and the
Town of Atherton, not between Plaintiff atite County. The Town of Atherton denied
Plaintiff's public records request for a copy of the police report, and the Town of Atherton
ultimately gave Plaintiff a copy of the police repalbtng with attorneys’ fees. Even with these
facts, Plaintiff could not prove #t the Town of Atherton’s actiomaused a chilling effect, or that
the Town of Atherton was motivated by a desireetaliate against Plaintiff for having filed a
petition for factual innocence—two requisite elemsesf a First Amendment retaliation claim.
Worrell v. Henry 219 F.3d 1197, 1212 (10th Cir. 2000).

Plaintiff's case against the County was muclakez. Aside from the fact the County was
not in possession of the police refpétaintiff could not show that the County, like the Town of

Atherton, wrongfully withheld the pice report and was subject tia@neys’ fees as a result.

12
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Thus, there was simply no adverse action taketine County which could have had a possible

chilling effect. Moreover, ther@as no reasonable basis to alléige County was motivated by a

desire to reliate against Plaintiff. A deteration of factual innoncence—the crux of Plaintiff's

protected activity—would not have reflectedorly on the County because the County had

already declined to press charges against H#faand did not take paiith drafting the police

report. Under these facts, Plaintiff's rettiba claim against the County was simply frivoldus.
3. Section 1985 Conspiracy Claim (claim 8)

In the eighth claim of the Second Amendedrptaint, Plaintiff alleged the County and
the Town of Atherton conspired to deny Plditgipetition for factual innocence without regard
to the merits, and agreed to “stonewall” Pidiis efforts to receivea copy of his factual
innocence determination. At the pleading stage Qburt dismissed this claim to the extent the
alleged conspiracy was based on the decit oppose Plaintiff’'s factual innocence
determination, as that was a matter atestaw and not constitutional rightSeeDkt. No. 74 at
13. The Court also dismissed this portiorihaf claim based on the County’s prosecutorial
immunity. See idat 13-14. However, the Court denibeé County’s motion to dismiss to the
extent Plaintiff's conspiracy claim relateddn agreement to withhold the police report from
Plaintiff in order to obstruct Rintiff's access to the courts—ar§i Amendment violation. At the
summary judgment stage, the Court granted summjudgment in favor of the County on this
claim. SeeDkt. No. 278 at 35. The Court found nddance of class-based or invidiously-
discriminatory animus, no evidence of retaliation, and “no evidence whatsoever of any agree

between the Town and Countyld.

® Plaintiff also contended in his summamngdgment papers that whether the County had
actual possession of his police rapwsas irrelevant given the Coyrd affirmative duty to notify
Plaintiff that child abuse charghad been filed against him undéamphries v. County of Los
Angeles554 F.3d 1170 (9th Cir. 2006%eeMemorandum of Points & Ahorities in Support of
Plaintiff's Opposition to the Summary Judgméfition by Defendant County of San Mateo at 8-
9. This argument was also baseless. DeBattiff’'s speculation, no dldl abuse charges were
ever filed against Plaintifand Plaintiff was never placed on the CACI. Thus, no duty from
Humphriesapplies to this case. Although Plaintiftidiot assert this as a claim agianst the
County, he argued as much as part of his edtafi claim in his summary judgment papers, thus
prompting the County to expend resomes responding to this argument.
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The Court also finds that Plaintiff's semti 1985 conspiracy claim was frivoulous. With
regard to the portion of the claim the Coudrdissed at the pleading stage—those allegations
based on the County’s decision to oppose EtBipetition for factual innocence—Plaintiff
argues it was not frivolous because the Coulissiissal was based on immunity grounds, and tH
line between prosecutorial andnaidistrative functions is oftedifficult to draw. Plaintiff
mischaracterizes the Court’s ord&eeDkt. No. 74 at 13. In addition to the County’s
prosecutorial immunity, the Court dismissed tistion of the claim for the more obvious reason
that these allegations were basm state law violations. Thers simply no constitutional
violation in opposing Plaintiff'$actual innocence petition withotggard to the merits. The
obligation to consider the merit$ Plaintiff's factual innocence pi&on is a matter of state law.
Section 1985 does not apply to violations of state law, and thispartithe claim was frivolous.

With regard to the portion of the claim which survived the pleading stage but was
ultimately resolved in favor of Defendants—tHieged conspiracy to withhold the police report
in order to interfere with Plaintiff’'s accessttee courts—the Court finds this portion was also
frivolous. The Court has already discussdxyw was frivolous taaccuse the County of
retaliation on account of the Coyi# “failure” to provide Plaintf with a copy of the police
report. The same reasoning applies here. thuadilly, it was also fwolous to allege any
agreement between the County and the Towdttloérton. The mere fact that the County
conversed with the Town of Atherton regarding Riéfis case does not givése to a reasonable
inference that they consptétéo deprive Plaintiff of t§ constitutional rights.

4, Brady Claim (claim 9)

Finally, the Court also finds that PlaintifBrady claim, which the Court dismissed with
prejudice at the pleading stagvas frivolous. A successfBlady claim requires three elements:
(1) the evidence must have been favorabtdécaccused; (2) the ewdce must have been

suppressed by the State; and (3) prejudice must have €nSiieckler v. Greeng527 U.S. 263,

’ AlthoughtBrady claims are generally asserted byninal defendants seeking to reverse
their criminal convictionsthe Ninth Circuit allows 8§ 1983 plaintiffs to assBrady claims so
long as the plaintiff additionallghows “that police officers actedth deliberate indifference to
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281-82 (1999). The requirement of “prejudice” iBrady claim is not taken lightly. A criminal
defendant will only prevail if “the nondiscloswas so serious that there is a reasonable
probability that the suppressed evidence Wdave produced a different verdicid. at 281.
Plaintiff was never convicted, nor wlas ever charged by the County. Although the
Ninth Circuit has not explicitly held thatconviction is a prerequisite foBaady claim,see
Smith v. Almada640 F.3d 931 (9th Cir. 2011),réde circuit courts haveSee Morgan v. Gertz,
166 F.3d 1307, 1310 (10th Cir. 1999) (“RegardtE#ssny misconduct by government agents
before or during trial, a defendanho is acquitted cannot be saidhave been deprived of the
right to a fair trial.”);Flores v. Satz]137 F.3d 1275, 1278 (11th Cir. 1998Plaintiff ... was never
convicted and, therefore, did not suftle effects of an unfair trialAs such, the facts of this case
do not implicate the protections Bfady.”); McCune v. City of Grand Rapidd42 F.2d 903, 907
(6th Cir. 1988) (holding thafb]ecause the underlying crimahproceeding terminated in
appellant’s favor, he has not been injuredhsyact of wrongful suppression of exculpatory
evidence” and thus cannot maint&rady-based 8§ 1983 claim). Bmith v. Almadgathe Ninth
Circuit declined to decide whether 4883 plaintiff was barred from assertingeady claim
after he spent five months in jail but svaltimately acquitted at a second tri&8lee Almada640
F.3d at 941-42.

Here, Plaintiff's allegatiof prejudice was grounded solely on the delay and costs
associated with obtainingfavorabledetermination of factuahnocence. SAC { 84. However,
prejudice only exists in thBrady context when “there is aasonable probability that the
suppressed evidence would haveduced a different verdict.Strickler, 527 U.S. at 281. After
having prevailed at his factuanocence proceeding, Plaintiff had reasonable basis to assert a
Brady claim against the County. #lough Plaintiff believes he madé‘creative and novel use of

Brady,” the Court finds such an outlandish argutri® be an expensive waste of time.

or reckless disregard for an accused’s right®othe truth in withholding evidence from
prosecutors.”Tennison v. City & County of San Francisé@0 F.3d 1078, 1088 (9th Cir. 2009).
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B. Whether the Amount of Attorneys’ Fees Requested is Reasonable

The proper method for determining a reaséméde award is thdodestar method.”
Hensley v. Echerhard61 U.S. 424, 433 (1983). Under the lodestar method, the court multipli
the number of hours reasonably expended ofitipation by a reasnable hourly rateld. A
reasonable hourly rate must be determined f®reace to the prevailing market rates in the
relevant legal community “for similar work performed by attorneys of comparable skill,
experience, and reputationliigram v. Oroudjian647 F.3d 925, 928 (9th Cir. 2011) (per curiam
(internal quotations ancltations omitted). The court alsonsiders whether the presumptively
reasonable lodestar figurbaild be adjusted accordingttee factors described Kerr v. Screen
Extras Guild, Inc, 526 F.2d 67, 69-70 (9th Cir. 1975). Sadhustments are only in “rare and
exceptional circumstancesVan Gerwen v. Guar. Mut. Life G&14 F.3d 1041, 1045 (9th Cir.
2000).

Here, the County asserts that the propdestar amount may be calculated by multiplying
773.35 hours at $190 per hour for the the attorndysworked on this case, plus 51.05 hours at
$100 per hour for paralegal time, for a totaloamt of $152,041.50. The County also states that
no adjustment to the presumptively reasonablesliadenethod is necessary, as this case is not
“rare or exceptional.”VanGerwen214 F.3d at 1045.

1. Reasonable Hourly Rate

The Court finds that the requedthourly rate of $190 per attorney hour is reasonable.
First, the Court acknolwedges tt#dt90 is well below the markedte for attorneys in the Bay
Area. Ingram v. Oroudjian647 F.3d 925, 928 (9th Cir. 2011) (tthstrict court may rely on its
own familiarity with the local legal market tietermine the prevailing rate). Moreover, the
County submitted affidavits from each attorndyomvorked on this case showing various levels
of experience, the most novice of which had graidat from law school i2004 and held a job at
a prestigious law firm for several years befmiaing the San Mateo CotynCounsel’s office.

The County also submitted a case from thigidisivhich awarded $280 to an attorney who had
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fewer years of experience than each efskx attorneys who worked on this litigatibrithe
Court is thus satisfied that $180a reasonable hourtgte for the attorneyin this action.

The County also requests $100 per paralegal hour spent deferidiogsh. “[T]ime
reasonably spent by law cleriad paralegals is corapsable under section 1988Jnited
Steelworkers of Am. v. Phelps Dodge Co896 F.2d 403, 407 (9th Cir. 1990). This Court has
previously recommended an awaf $150 per paralegal hougee Oster v. Standard Ins. Co.
768 F.Supp.2d 1026, 1034 (N.D. Cal. 2011) (Judge Armstrong adopting in full this Court’s
Report and Recommendation). Otheurts in this district haveimilarly awarded greater than
$100 per hour for the work of paralegasee Crosthwaite v. Brenna@ 10-03940 CW LB, 2011
WL 589821 (N.D. Cal. Jan. 25, 201IrEport and recommendation adopted10-CV-03940-CW,
2011 WL 588150 (N.D. Cal. Feb. 10, 2011) (awagdparalegal rates between $110 and $115 p
hour). The Court therefore finds that $100 Ipeur is reasonable ogpensation for the time
paralegals spent on this case.

2. Reasonable Amount of Hours Expended
Plaintiff argues the County did not submitfszient evidence documenting the amount of

hours expended on particular aspects of the tiiga The Court agree€xhibit 3 to the Wong

Declaration explains the numbafrhours each attorney and/or paralegal spent on motion practice,

depositions, court appearas, written discoveryna case administratiorSeeDeclaration of
Brian Wong in Support of the County of San MaseMotion for Attorneys’Fees (“Wong Decl.”)
1 3 and Exhibit 3 thereto. The County did dstinguish between the time spent on each motion
each deposition, each court appearatieefype of discovery, or ¢type of case administration.
The Court, therefore, does not have sufficientemal to determine whier the amount of hours
were excessive and unreasonable. By this otlderCounty is directet file detailed time
records showing all time recorded. Typicatlyis would be recoslindicating the tasks
performed by each timekeeper on each datetr@nedmount of time spent on that date by each

timekeeper.

® The Court grants the County’s requesttfar Court to take judicial notice of the
attorneys’ fees order i@otton v. City of Eureka- F.Supp.2d --- (2012), 2012 WL 3670704, *3-4
(N.D. Cal. Aug. 24, 2012).
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As a final point, the Court addesses Plaintf’'s contenton that theCounty provided
insufficient documentatiorby failing to distinguis betweenhe time spehon each @im.
Becauseall claims asserigagainst th&€ounty wee frivolous,the Countyneed not ditinguish
between the the spent oreach claimbecause th€ounty is @titled to reover for allreasonable
hours spent diending allof the claimsasserted agnst the Caointy. SeefFox, 131 S.G. at 2218.
Nor does it m#er, as Plaitiff contends, whetherhe claims vere assertedolely aganst the
County or aganst the Towm of Athertan as well. SeeDkt. No. (Plaintiff's Oppositionto County’s
Motion for Attorneys’ Fes) at 19:2527 to 20:1-3. The Couny spent may hours dedénding the
Plaintiffs’ friv olous claimsasserted ainst the Canty. TheCounty is etitled to reover for all
ressonable hors defendig these clans, regardles of whethe or not theCourt findsthe claims
were also frivdous as assted againsthe Town & Atherton.

IV. CONCLUSION

For theforegoing easons, th€ounty’s Motion for Attorneys’ Fesis GRANTED. The
County shall sbmit detaikd time recods within ®ven (7) dgs of the dad of this order. Plaintiff
has seven (7@ays from tke date the the records e filed to fie a brief reponding oty to the
time records. After receip of these fiings, the @urt will determine the aount of the attorneys’
feeaward.

IT IS SO ORDERED.
Dated: Janurar 3, 2013

//6%

ph C. Spro
nited Stateix/l agistrate udge
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