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STATEMENT FROM ELAI NE KAPLAN, OPM GENERAL COUNSEL

There have been som e developm ents in the Ninth Circuit regarding access to
benefits for sam e-sex spouses of federal em ployees, and there’s som e confusion
over this im portant issue. Specif ically, Karen Golinsk i, an em ployee of the Federal
Courts, f iled a gr ievance against her em ployer claim ing that the denial of enrollm ent
of her sam e-sex spouse in the Federal Em ployees Health Benefits Plan (FEHBP)
violated t he Ninth Circuit ’s Equal Em ploym ent Opportunity policy. Ninth Circuit Chief
Judge Alex Kozinski, sit t ing in his adm inist rat ive capacity , and not as a federal j udge
in a court case, said that em ployees of the cour t were ent it led to FEHBP health
benefits for their sam e-sex spouses. OPM m ust adm inister the FEHBP in a lawful
m anner, and the Departm ent of Just ice (DOJ) has advised OPM that providing those
benefits would violate the so-called “Defense of Marr iage Act .”

All federal em ployees – be they in the Execut ive, Legislat ive or Judicial branch –
receive their heath care benefit s in the FEHBP, which is adm inistered by OPM.
Spouses and m inor children of federal em ployees are eligible to be enrolled in the
FEHBP. However, in 1996, the so-called “ Defense of Marr iage Act ” was signed into
law and it states that the word “spouse,” when used in a federal statute, can m ean
only opposite-sex spouses. I n other words, the current federal law m eans that sam e-
sex spouses are ineligible to be enrolled in federal benefit program s that define
eligibilit y based on t heir status as spouses. As the President has explained, the
Administrat ion believes that this law is discr im inatory and needs to be repealed by
Congress – that is why President Obam a has stated that he opposes DOMA and
support s its legislat ive repeal. He also has said he supports the Dom est ic Partner
Benefit s and Obligat ions Act (DPBO) , which would allow all sam e- sex dom est ic
partners of federal em ployees to receive federal benefit s, including enrollm ent in the
FEHB Plan.

I t ’s im portant to understand that Judge Kozinski was act ing as an adm inist rat ive
official in this m at ter , react ing t o the concerns of an em ployee of the j udiciary. He
was not act ing as a federal judge in a court case. This does not m ean that the
inabilit y to extend benefits t o Karen Golinski’s spouse is any less real or less painful,
but it is a cr it ical point.

The decision in this m at ter was not reached light ly – after we learned of this
developm ent , we exam ined our opt ions and consulted with the DOJ. DOJ advised us
that the order issued by Judge Kozinsk i does not supersede our obligat ion to com ply



with exist ing law because it is not binding on OPM, as it was issued in his
adm inist rat ive capacity , and not as a judge in a court case. Thus, this t ype of order
does not change the exist ing law, which DOJ concludes prevents the enrollm ent .
DOJ also advised us that DOMA prohibits sam e-sex spouses of federal em ployees
from enrolling in the FEHBP and that the law does not perm it OPM to allow this
enrollm ent to proceed.

This issue shows exact ly why Congress needs to repeal DOMA and pass the DPBO.
I n fact , t he passage of the DPBO would rem edy this sit uat ion in a way that reaches
beyond this indiv idual case involving an em ployee of the j udiciary by providing
benefit s to sam e-sex dom est ic partners of all federal em ployees across the
governm ent whether or not t hey are m arr ied. That is why the Adm inist rat ion has
test if ied before Congress on this crucial legislat ion, and why the President has
personally called for its passage.
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