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 1 Thursday , May 27, 2010                                 8:00 A.M.       

 2 P R O C E E D I  N G S 

 3 THE COURT:  Daniel Miller versus Facebook and

 4 Mr. Yeo; please call that matter.

 5 THE CLERK:  Okay.  

 6 Civil 10-264, Daniel Miller versus Facebook.

 7 Counsel, please state your appearances for the

 8 record.

 9 MR. SPERLEIN:  Good morning, Your Honor.

10 Gill Sperlein for plaintiff, Daniel Miller.

11 THE COURT:  Okay, good morning.

12 MR. CHATTERJEE:  Good morning, Your Honor.  

13 Neel Chatterjee for Facebook.

14 THE COURT:  Good morning.

15 All right, we got a motion here for -- we have tw o

16 things, a CMC, and we have a motion to amend the complaint.  So

17 I'm going to try to cover both of these, but I wa nt to give

18 each of you on the motion an opportunity to make your most

19 important points.  

20 And I also need to ask the plaintiff why you have

21 not served, or have you served the individual Yeo  Wei -- how do

22 you say his last name?

23 MR. SPERLEIN:  Your Honor, your guess is as good as

24 mine.

25 THE COURT:  Well, have you served this fellow?
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 1 MR. SPERLEIN:  We have not.

 2 THE COURT:  Well, why not?

 3 MR. SPERLEIN:  May I step up?

 4 THE COURT:  Yes.

 5 MR. SPERLEIN:  Your Honor.  I'm local counsel, and I

 6 asked my colleagues in Georgia to respond, you kn ow, I knew

 7 that you would be asking that.

 8 They have taken measures to find him.  When they

 9 first -- when this case first started, apparently  he was a

10 senior at Cornell University, but, has subsequent ly moved.

11 Plaintiff's counsel has hired an investigator.  T hey have done

12 Internet searches trying to locate him, and they haven't had

13 any luck.  

14 I think there are ways to track him down, but it' s

15 going to be through discovery, either on Facebook  or on the

16 hosting company that is currently hosting the inf ringing game

17 that is at the center of this case.

18 At our last meeting before you, you instructed

19 plaintiff's counsel to make a motion for addition al time to

20 serve and explain the steps that they had taken.  Subsequent to

21 that, you dismissed the entire complaint, so ther e was really

22 no operative complaint.

23 Obviously, if Facebook is dismissed from this

24 matter, they would re-file.  So if he was dismiss ed with

25 prejudice or without prejudice, they would probab ly re-file
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 1 back in Georgia.  So they just thought it was pre mature for

 2 that.

 3 I do have a declaration stating the steps that my

 4 co-counsel took to -- 

 5 THE COURT:  May I have that?

 6 MR. SPERLEIN:  Yes, Your Honor.

 7 Your Honor, this was just forwarded to defense

 8 counsel this morning.

 9 THE COURT:  One is enough.

10 All right.

11 MR. SPERLEIN:  Also, we are not even sure he is in

12 the United States.  So if he is outside the Unite d States, of

13 course, the time limit would not have been applic able and would

14 not have been missed.

15 THE COURT:  We don't know where he is.  You say he

16 was at Cornell.

17 MR. SPERLEIN:  Well, at one point.

18 We'll track him down.

19 THE COURT:  Okay, what would you like to say, if

20 anything, on the motion to dismiss?

21 MR. SPERLEIN:  I would like to say a few things.

22 Let me start off by saying in defense counsel's

23 opposition, they mention that the complaint, or t he proposed

24 second amended complaint mentions a couple of ter ms that aren't

25 explained.  And I think for the benefit of the Co urt, if you
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 1 will indulge me, I'll explain some of those terms .  And I think

 2 you'll see that with an understanding of those te rms, it's

 3 pretty clear that there is a valid claim for cont ributory

 4 infringement.

 5 The way this infringing game was developed was us ing

 6 something called the API, it's application, progr amming,

 7 interface.  It's a set of tools that Facebook giv es to folks

 8 that want to create applications that work on the  Facebook

 9 site.  And what's really important here is that t hese tools

10 allow you to integrate into the Facebook experien ce.  Their

11 whole experience is about this social networking -- I don't

12 know if you have been on Facebook or are familiar  with the

13 concept, but everybody has their friends listed a nd you connect

14 with different people, and whatnot.

15 So when you take their tools and create an

16 application, it's not designed to make a -- an ap plication that

17 acts independently and sits on some server somewh ere else, it's

18 specifically designed to interface with Facebook.

19 The canvas page that's referenced in the proposed

20 second amended complaint, you can kind of think o f it as a

21 grid.  And there is a link there that goes to whe re the

22 application resides on a server that's not Facebo ok's, belongs

23 to Yeo, or is either leased or somehow Yeo has ac cess to.  So

24 the program is there, but it interfaces with Face book.  So even

25 though the link is going to pick up on this appli cation, the
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 1 application itself picks up information from Face book, namely,

 2 access to the millions of users that Facebook has .

 3 And they are designed so that -- it's difficult - -

 4 let me explain what's happened.

 5 So there is a page, and this a link to the thing,

 6 and interacting with all the information that is on Facebook

 7 servers.  Last time we were here, we mentioned th at there was a

 8 change at some point after the lawsuit was filed.   And what

 9 happened was, Facebook or Yeo, I'm not sure, it's  hard for us

10 to tell by just looking at the site, but somehow that page that

11 linked over, they moved the whole page off of Fac ebook's

12 server, and now they put it on Yeo's server.

13 So at that point the page is there, and there is

14 just a link from -- from Facebook over to the pag e, and the

15 page fills in and you play the game, or whatnot.  But it's

16 still going back to Facebook to get all the infor mation.

17 And then recently, I guess within the last -- 

18 THE COURT:  Going back there to get what

19 information?

20 MR. SPERLEIN:  Well, for example -- and again,

21 because in the last week or so, since the last ti me we've met,

22 they have cut it off entirely, so now it doesn't act the same

23 way it used to, so I can't -- when I went in pers onally, I

24 couldn't evaluate what was going on except for I could

25 speculate as to some things.  But in speaking wit h Mr. Miller,
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 1 who designed the game, a good example is when som eone starts

 2 playing this application and they are logged into  their

 3 Facebook account, the application no longer does this, but used

 4 to, send a notice to all of their friends saying your friend,

 5 Joe, is playing this game, why don't you play.  A nd then at

 6 other times the game would keep statistics of all  your friends

 7 and their high scores.  So you would see this.  A nd the whole

 8 idea is synergy and get as many people to play as  possible.

 9 And it worked.  Facebook profited from that.

10 THE COURT:  How did they profit?

11 MR. SPERLEIN:  I don't know, it's advertising,

12 mostly.  It's all about traffic.  These companies  that have --

13 I'm not sure whether what their -- I know it's in  the top 100

14 most popular websites.  So you have that much tra ffic coming,

15 you have advertisings, advertisement all around.  And that is

16 where they earn the revenue.  

17 And it's possible, through massive amounts of

18 traffic, each of those -- that advertising dollar s only go up

19 when they have lots and lots of traffic.  So they  are using

20 Danny's game to get all this traffic, and they ar e making the

21 game work by providing all the users.

22 So I think it's pretty -- 

23 THE COURT:  So how many -- are there records

24 somewhere that would tell us prior to the change that you say

25 occurred how many people actually played this gam e on the --
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 1 not the website -- Facebook?

 2 MR. SPERLEIN:  Absolutely.

 3 THE COURT:  What is the answer to that?

 4 MR. SPERLEIN:  Facebook.  I mean, and that's the

 5 whole idea.  And that's the problem with -- you k now, when you

 6 are in an online environment like this, it concer ns me:  If we

 7 get too exacting a standard on facts on the plead ings -- I'm

 8 not saying we can just make bold accusations, but  there has to

 9 be an understanding that on the online environmen t, these

10 companies that, you know, may be responsible for the infringing

11 activity have a lot of the information that's req uired to prove

12 the claims in their control, uniquely.

13 Now I don't know if defendant or if plaintiffs ha ve

14 any additional records of what it was.  I know th at when I

15 spoke with Mr. Miller, he did say that at one poi nt it was one

16 of the top ten applications.  And I know from rea ding about

17 Facebook they get about a hundred new application s loaded onto

18 their system a day.  So there is tens of thousand s of these

19 applications.  And Danny's was in the top ten, so  significant.

20 THE COURT:  Sounds like thousands and thousands of

21 applications.

22 MR. SPERLEIN:  Yes, that's correct, Your Honor.

23 THE COURT:  And for a while, you are saying his was

24 in the top ten?

25 MR. SPERLEIN:  Yes, sir.
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 1 THE COURT:  How would he know that?

 2 MR. SPERLEIN:  I'm sorry, I don't know.  I would

 3 imagine that, you know, I don't know if there is some sort of

 4 interface where they talk with their developers.  That's what

 5 they call the folks that develop the applications  where they

 6 provide those statistics.  I would imagine there is, you know,

 7 some -- 

 8 THE COURT:  But your client did not -- your client

 9 did not give Facebook the game, did it?

10 MR. SPERLEIN:  No, that's right, Your Honor.

11 THE COURT:  So it was the -- 

12 MR. SPERLEIN:  It was Mr. -- 

13 THE COURT:  The guy at Cornell.  So it would be the

14 guy at Cornell who was in the top ten, right?

15 MR. SPERLEIN:  Well, yes, the infringing game, which

16 was exactly the same as his.

17 THE COURT:  The code is the same?  

18 MR. SPERLEIN:  They are exactly the same except for

19 all this interaction with Facebook.  My client di dn't have

20 that, my client just operated his on a website th at people

21 could go to and link to and play the game, if the y wanted to.

22 I don't know if he had intentions of working with

23 Facebook to develop it or not, but certainly, whe n Mr. Yeo made

24 that infringing copy and got together with Facebo ok, they took

25 it to that level.
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 1 THE COURT:  So your client, does he have a copyright

 2 on the code as well as the name?

 3 MR. SPERLEIN:  He has a copyright on the code.

 4 THE COURT:  Did he have one at the time it was

 5 allegedly copied?

 6 MR. SPERLEIN:  No, Your Honor, he did not.

 7 THE COURT:  I guess that doesn't matter.

 8 MR. SPERLEIN:  It would matter for statutory damages

 9 and attorney's fees but not for liability.

10 THE COURT:  All right.  So you're saying -- so the

11 guy at Cornell somehow downloaded the code when h e was playing

12 the game from your website, Mr. Miller's website,  and then

13 wrote his own game but used exactly the same code  and then gave

14 it to Facebook on a face page -- on a page, and i t became the

15 top ten?

16 MR. SPERLEIN:  I might quibble with some of that.  I

17 don't know for certain how he accessed the code o r how he did

18 that, I think that's, you know, something, again,  would take

19 place in discovery with expert witnesses and comp uter engineers

20 that would know a lot more about how the game is developed than

21 I could tell you.

22 THE COURT:  So how much money could be involved?

23 Can't be very much money at stake here.

24 MR. SPERLEIN:  Oh, Your Honor, I mean, Facebook -- 

25 THE COURT:  A few hundred dollars?  What would it
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 1 be?

 2 MR. SPERLEIN:  I have no idea.  And, you know, with

 3 all due respect -- 

 4 THE COURT:  I don't know what these things are --

 5 I'm just asking, sounds like something somebody i s in the back

 6 room doing this -- people put things on the Inter net all the

 7 time, and they go nowhere.  

 8 So what is your damage claim?  How would you

 9 characterize it?

10 MR. SPERLEIN:  Well, I think, once more, this is

11 factual issues that are going to take place in di scovery.  How

12 many times was this game accessed?  What advertis ement was

13 around the game when that happened?  What's the r ate that those

14 advertisers get every time someone sees them or i f they click

15 through or they actually buy something?  All of t hat stuff is

16 just very fact intensive.  That is going to have to come forth

17 in discovery.

18 Obviously, my colleagues who took this case on

19 thinks that it's a great deal, and I think so, to o.  In a top

20 ten game on Facebook, with -- you know, I can't t ell you how

21 many users they have or advertisers, but they are  a force.

22 THE COURT:  Well, okay.

23 You got more to say?

24 MR. SPERLEIN:  Just a little bit.

25 THE COURT:  All right, go ahead.

Sahar McVickar, C.S.R. No. 12963, RPR
Official Court Reporter, U.S. District Court

(415) 626-6060



    12

 1 MR. SPERLEIN:  They raise a lot of issues in their

 2 opposition, primarily trying to attack that idea that any

 3 direct infringement took place; your earlier orde r acknowledged

 4 that Yeo was a direct infringer.  I'm not going t o go into

 5 detail and drill down as to why I think each of t heir

 6 attacks -- as to whether there was direct infring ement or not.

 7 I don't think that they are valid, but I think th e fact that

 8 you have already said in your order that direct i nfringement

 9 has been established, I think we are really here to figure out

10 why Facebook is in this case and how they are con tributorily

11 liable.

12 And, you know, they got a letter that said this g ame

13 is infringed, and they continued to allow the pro gram to

14 operate.  They continued to let Yeo profit from t heir user

15 base.  And they have continued to profit from the  game,

16 apparently.

17 THE COURT:  All right.

18 I'll give you a moment or two to respond to

19 Mr. Chatterjee, but why don't you have a seat and  let's hear

20 from the other side.

21 MR. SPERLEIN:  Thank you, Your Honor.

22 MR. CHATTERJEE:  Good morning, Your Honor.

23 THE COURT:  Good morning.

24 MR. CHATTERJEE:  I was hoping to bring one of my

25 fourth-year associates, the same one who was here  last time,
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 1 but fortunately for him, his wife had a baby.

 2 THE COURT:  Congratulations.

 3 MR. CHATTERJEE:  So you'll be seeing him again, but

 4 not today.

 5 THE COURT:  All right.

 6 MR. CHATTERJEE:  Let me talk a little bit about this

 7 case if I can.  I'll probably toggle a little bit  between the

 8 case management issues and the motion for leave t o file an

 9 amended complaint because I do think at some leve l they are

10 related and there is some degree of overlap.

11 The way this case started was Mr. Miller decided to

12 sue Facebook and Yeo in Georgia.  That was a long  time ago,

13 maybe as much as nine months ago, I don't know ex actly, but it

14 was quite a while ago.

15 The plaintiff, as far as I know, and I got the

16 declaration this morning when I walked into court  today,

17 despite Your Honor's request that they file a mot ion 60 days

18 ago at the hearing.  As far as I know, they did n othing to find

19 him.  They say he was in Cornell; there is no all egation as to

20 whether he was in the U.S. or outside the U.S.

21 And then we filed a motion to transfer because th e

22 terms of use that their client signed onto said t hat the case

23 should be handled here.  We successfully transfer red the case.

24 Then we file a motion to dismiss.  That's granted

25 because Your Honor found that the allegations wer e somewhat
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 1 spartan, and you said that they could seek leave to file an

 2 amendment.

 3 We then opposed their motion.  And we raised what  we

 4 believed to be pretty serious challenges to what they were

 5 proposing in their complaint.  They don't file a reply.

 6 THE COURT:  They what?

 7 MR. CHATTERJEE:  They did not file a reply to our

 8 opposition.  All of the things that Mr. Sperlein says may or

 9 may not be accurate, none of those things, by the  way, are

10 really in their complaint.  But my view, Your Hon or, is because

11 they didn't respond to any of the key issues and not even the

12 argument, they have waived their objection on the  issues that

13 we have raised.

14 Now, I'm happy to walk through the issues, but I' m

15 concerned about the fact that they are bringing F acebook into

16 this Court.  They sued us in a jurisdiction that they never

17 agreed to, that they don't file reply briefs, tha t they don't

18 diligently go forward and go after the person tha t they really

19 have an issue with, Mr. Yeo, and haven't really d iligently gone

20 forward and found him, yet they are trying to pul l us into this

21 action.

22 THE COURT:  Well, do you have records that would

23 show where he is?

24 MR. CHATTERJEE:  No.  Every piece of information

25 that we have, or nearly every piece, I believe, w e have given
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 1 to them.  In fact, we believe that they E-mailed Mr. Yeo

 2 directly.

 3 THE COURT:  They what?

 4 MR. CHATTERJEE:  That they E-mailed Mr. Yeo

 5 directly.  The information on how to contact him is available

 6 on our website.

 7 They kind of play this -- a little bit of confusi on,

 8 Your Honor.  And Your Honor asked two important q uestions that

 9 I want to address.  The first one is they say Cha in Reaction,

10 which is -- I'm sorry, not Chain Reaction.  Mr. M iller's game

11 was a top-ten game.  For purposes of anything her e, that point

12 is virtually irrelevant.  

13 The question is, and Your Honor asked it correctl y,

14 was the defendant Yeo's game a top-ten game?  Bec ause

15 otherwise, how do you even assess what the damage  is?  And as

16 far as I can tell, they have no indication as to whether or not

17 it was popular or not popular.

18 THE COURT:  But wait.  He -- that's not true.

19 Mr. -- I'm sorry.

20 MR. SPERLEIN:  Sperlein.

21 THE COURT:  Sperlein.  Sperlein said specifically

22 that the infringing game was in the top ten.

23 MR. CHATTERJEE:  He did not, Your Honor.  He kept

24 talking -- as far as I understood what he said he re, and this

25 is not in the pleadings, so I don't know if I und erstood it
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 1 incorrectly, he was talking about the plaintiff's  game, not the

 2 defendant's game.

 3 The second question that Your Honor asked was abo ut

 4 code.  There is no allegation, none in this compl aint about

 5 code theft.  There is no evidence that Mr. Yeo ha d access to

 6 that code.  There is no allegation that he copied  the code.

 7 There is no allegation that he reverse engineered  the code.

 8 There is nothing.

 9 If their registration is about code, and Exhibit A

10 to the Sutton declaration suggests that that is w hat they

11 copyrighted, they are not alleging infringement p roperly.  And

12 they provided no facts of direct infringement of the code.

13 It's important to note, Your Honor, that in that

14 registration they didn't register this as an audi o visual work,

15 they didn't do that.

16 Now, as to the complaint itself -- 

17 THE COURT:  If they had registered it as an audio

18 visual work, what is the significance of that?

19 MR. CHATTERJEE:  Well, Your Honor, in their

20 complaint what they appear to be saying is that t he games look

21 the same.  And if they are talking about the way something

22 looks, it's an audio visual work.  Because the ex clusive rights

23 under the Copyright Act are different, depending on the type of

24 work you register.

25 THE COURT:  Okay.  All right, so the look and feel
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 1 has to be audio visual.

 2 MR. CHATTERJEE:  Correct, Your Honor, but it's more

 3 than that, because once you go past the look and feel issue in

 4 an audio visual work, you then have to look at wh at exclusive

 5 rights are implicated.  And there are three exclu sive rights

 6 that the plaintiff alleges are implicated here.  And this is

 7 set forth in our opposition brief.

 8 The first one is the reproduction right.  The

 9 reproduction right is kind of what the right in a  copy is, it's

10 making a copy of something.  There is no allegati on that

11 Facebook encouraged infringement of a reproductio n right

12 because the game resides on a website separate fr om us that

13 they developed without any of our knowledge of th e Chain

14 Reaction game.  There is no allegation that we ha d any notice

15 before that game was created.

16 The second right that they allege is invoked is t he

17 distribution right.  The distribution right requi res

18 distribution of copies of an infringing article.  Because this

19 is a game residing on a website, there are not co pies

20 distributed.  It's really that simple.  It's not a case of

21 selling unauthorized CDs out of the back of their  truck,

22 instead, you are going to a website and you are i nteracting

23 with it.

24 THE COURT:  When you do that, when you go to that

25 website, does the code for the game get shipped t o the player's
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 1 computer, or is the code running only on the host  computer?

 2 MR. CHATTERJEE:  I'm not sure, Your Honor, of the

 3 technology there.  There is no allegation that th at's what

 4 happens, but my understanding is when you are pla ying a game on

 5 a website, it's the website code that is operatin g there.  It's

 6 not all downloaded onto your computer.  It would make that

 7 Internet work very, very slow if that is what you  are doing.

 8 THE COURT:  Go ahead.

 9 MR. CHATTERJEE:  The third issue that's implicated

10 is the public display right.  And the public disp lay right that

11 they assert, that actually does not apply to an i nteractive

12 audio visual work.  Instead, it would protect ind ividualized

13 images.  And Perfect 10 versus Google and other cases talk

14 about this.  And if you read the language of the statute

15 itself, it says that.  They have not identified a ny static

16 image.  Instead, they say when you have a randomi zed ball

17 jumping around on the screen that someone can cli ck on, somehow

18 that infringes their copyright.  That is not a st atic image.

19 And there is no static image they can identify wh ere it's

20 identical or even substantially similar.  And the y don't make

21 any allegation about that.

22 So as to the three exclusive rights that they say

23 Mr. Yeo infringed, there is no indication of any activity by

24 Facebook that encouraged or induced infringing be havior as to

25 those three rights.
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 1 They also make no allegation that Mr. Yeo is

 2 operating this in the United States; that's anoth er element.

 3 For there to be direct infringement, the direct i nfringement

 4 has the occur in the United States.  Now they are  saying that

 5 Mr. Yeo may have moved outside of the United Stat es.

 6 If they believe that to be true and they are righ t,

 7 their case is over because there is no direct inf ringement in

 8 the United States.  You can't induce someone to i nfringe a

 9 foreign copyright.  The direct infringement has t o occur here,

10 as a matter of law.

11 THE COURT:  Where do you think Mr. Yeo is?

12 MR. CHATTERJEE:  I don't know, Your Honor.  I know

13 he was in Cornell, from what they said.

14 THE COURT:  Well, but you said you gave him the

15 e-mail information.

16 MR. CHATTERJEE:  Correct.  We have an e-mail address

17 for him.

18 THE COURT:  Can we tell where that goes to?

19 MR. CHATTERJEE:  The only way that one could do that

20 would be to maybe e-mail the Internet service tha t provides the

21 account, or something like that.  That's somethin g that they

22 would have to do to try and locate him.  There is  no indication

23 that they did.

24 You know, the way we make this system available i s

25 people will register and give an e-mail address a nd a website
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 1 name, and that's the information we have.  And th ey know all

 2 that.  The URL, the Internet address is actually in the

 3 complaint, it's zwigglers.com.

 4 All right, let me hear from the other side.

 5 MR. CHATTERJEE:  Your Honor, if I could just add one

 6 final point?

 7 THE COURT:  Sure.

 8 MR. CHATTERJEE:  In your order you wanted them to

 9 explain in detail what it is Facebook does that i nvokes the

10 copyright laws, because it's significant as to wh ich rights get

11 implicated and how an inducement theory would wor k.

12 Apparently, Your Honor, they didn't do that.  And  I think

13 that's really important because while I can walk through the

14 direct infringement problems there, what I heard from

15 Mr. Sperlein today, that isn't really in their co mplaint.  

16 And that may or may not be true.  There is some

17 details which I would quibble with as to the accu racy of them,

18 but in their complaint, it still has all of this confusion and

19 somewhat inconsistent language as to what it is t hat Facebook

20 does for us to be hauled into a courtroom.

21 Your Honor, they should not be given leave to ame nd

22 to proceed against Facebook unless they have actu ally

23 identified a clear exclusive right that is violat ed, that the

24 exclusive right is violated in the United States,  and what it

25 is, specifically, that Facebook does that invokes  the copyright
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 1 laws under an induced infringement theory.

 2 All of those things are not in their complaint.

 3 They didn't reply to those issues.  And even Mr. Sperlein's

 4 argument just a moment ago didn't address any of those issues.

 5 At this point, at least as to Facebook, this case  should end.

 6 Thank you, Your Honor.

 7 THE COURT:  Okay.  

 8 Mr. Sperlein, you have the last word.

 9 MR. SPERLEIN:  Okay.  Let me first go to

10 Mr. Chatterjee's concerns about actually which ri ghts were

11 violated and the direct infringement.

12 Um, first of all, as far as the reproduction righ t,

13 Your Honor, you had it exactly right:  When the g ame is played,

14 the entire swift file is not only -- it's downloa ded onto the

15 computer of the user.

16 THE COURT:  Is that right?

17 MR. SPERLEIN:  Well, his point is exactly right:  If

18 you didn't do that, the Internet would act slow.  The idea is

19 it downloads it, and it gets information from you r computer and

20 you play it on your computer.  So there is reprod uction each

21 time someone plays it.  And that is alleged in th e complaint.  

22 And again, at least you indicated earlier that yo u

23 felt direct infringement was taking place.  I kno w that new

24 arguments have been raised, but I'm assuming that  -- well, so

25 that's reproduction rights.  
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 1 Distribution, same issue there:  They are

 2 distributing -- the copies are being downloaded t o each of

 3 these different places.  So Yeo is continuing as long as it was

 4 still up, which was I think about -- it was up fo r a good year

 5 after they got this letter telling them it was in fringing.  He

 6 was still distributing, so they had knowledge bef ore these

 7 direct -- these acts of direct infringement took place.

 8 And then, finally, the public display, this conce rns

 9 me a little bit because I don't think Mr. -- that  defense

10 counsel is really being candid.  I'm going to rea d what the --

11 what that law says:

12 "In the case of literally, music, dramatic, and

13 choreographed works, pantomimes and pictorial gra phic or

14 sculptural works, including the individual images  of a motion

15 picture or other audio visual work to display the  copyrighted

16 work" -- it says including.  That doesn't say tha t it's only

17 the individual pictures of an audio visual work.  And Perfect

18 10 said nothing like that.  So I think that he's

19 misrepresenting the law in that particular case.

20 As far as it being in the U.S., we did allege tha t

21 the infringing activity took place in California,  which, of

22 course, is in the United States, so it is in the complaint.

23 I concede that the complaint could be more clear,

24 that the infringement is continuing to take place .  The servers

25 that actually host the infringing game, at least at this time,
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 1 appear to be in California, down in Culver City, I think.  And

 2 if it weren't, then all of these individuals, eac h time they

 3 download that game, then part of the infringement  is taking

 4 place in the United States.  I don't think that's  a significant

 5 issue at all.

 6 I think the proposed second amended complaint doe s

 7 cover these issues, but I concede not as clearly as it should.

 8 And I think a few additional sentences could be a dded.  The

 9 very beginning of defense counsel's opposition th ey said, you

10 know, it would be hopeless, it would be useless t o give leave

11 to file an amended complaint, that's simply not t rue.  I think

12 I've presented significant facts that -- to the C ourt today.

13 Admittedly, they could be a little bit clearer in  the

14 complaint.  And if the Court so instructs, I'll b e glad to make

15 a few minor changes.

16 But I think even as it stands, the complaint

17 certainly -- you know, they understand what our c laims are and

18 they understand exactly where we are going with t his and they

19 understand the facts are in our favor.

20 THE COURT:  I don't know what they understand, but I

21 know what the rules of pleading require you to sa y, put people

22 on notice as to what that claims are and touch th e elements,

23 whether or not they understand it or not and -- l et me ask

24 this:  Mr. Chatterjee says that Facebook gave you  all the

25 information they had on how to contact Mr. Yeo an d that you
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 1 then e-mailed Mr. Yeo, that you were in e-mail co mmunication

 2 with him; what is your view on that?

 3 MR. SPERLEIN:  Well, I will first say that an e-mail

 4 address is not finding a person, that is finding a way to

 5 perhaps send them an e-mail, and maybe they'll re spond.

 6 THE COURT:  But did he?

 7 MR. SPERLEIN:  I'm sorry, Your Honor, I'm not

 8 familiar with all of the procedural aspects in th is case, but I

 9 don't believe that that's true -- wait a second.  The plaintiff

10 did, the plaintiff, when he first became aware of  the

11 infringing activity, I know he did e-mail Mr. Yeo  and was

12 essentially told to go away.  But that doesn't ge t us any

13 closer to finding out where he is.

14 THE COURT:  But here is what disturbs me a little

15 bit here, and I know you are acting in good faith , but when a

16 tough question gets raised sometimes you say, I'm  sorry, you

17 would have to ask the lawyer back in Georgia.

18 MR. SPERLEIN:  You know -- 

19 THE COURT:  Maybe next time you say to the guy in

20 Georgia, spend the money to get on an airplane an d come to

21 these hearings and not just ask you to come out h ere and plead

22 I don't know whenever something comes up.

23 I am disturbed that you haven't got Mr. Yao in th e

24 case.

25 MR. SPERLEIN:  Your Honor -- 
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 1 THE COURT:  I've given you a lot of time to get him

 2 in the case, and you never got him in the case, a nd now you

 3 say, well, ask the lawyer in Georgia.

 4 MR. SPERLEIN:  Well, let me just respond to two

 5 things.  

 6 First of all, I understand what you said.  I full y

 7 tried to anticipate all of the questions that you  would have.

 8 I spent an hour on the phone yesterday with co-co unsel,

 9 followed up with e-mails, and really tried to get  answers to

10 any questions that you might ask.  And I apologiz e that there

11 were a few that I couldn't respond to.  I perhaps  should have

12 been -- drilled them a little bit further.

13 THE COURT:  I want to know, did somebody get in

14 touch with Mr. Yeo by e-mail, say, in the last se ven months?

15 MR. SPERLEIN:  I can say no to that.  I know that

16 there was this earlier e-mail exchange through th e plaintiff

17 before counsel was in the case.  I don't know if it was any

18 earlier, but certainly after they filed the case,  my impression

19 is that they were not able to contact him at all.

20 Now, I think we can find him.  Like I said earlie r,

21 we can look at where his game currently resides a nd know where

22 those servers are and go to that company that hos ts those

23 servers and say, who is -- who do these files bel ong to.  Most

24 likely, he has some sort of payment with them, so  -- and an

25 address, and whatnot, but we can't just go to the m and ask them
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 1 that, we need a subpoena.

 2 THE COURT:  Why -- in other cases the plaintiff

 3 comes to me right at the outset, I sign an order that gives

 4 them the right to go to the -- what is it called,  IPO?

 5 MR. SPERLEIN:  ISP, sir.

 6 THE COURT:  And they turn that information over by

 7 court order.

 8 You know, seems to me like that should have been

 9 done in this case a long time ago, and that there  is an aura

10 about this case that you are trying to just go af ter the deep

11 pockets and make life miserable for them and make  these

12 grumbling noises about Mr. Yeo without doing anyt hing to bring

13 him into the case, and that has not such a good f lavor to it.

14 MR. SPERLEIN:  I absolutely -- 

15 THE COURT:  So if I allow this case to go forward,

16 maybe it's going to go to the Court of Appeals.  And maybe the

17 guy from Georgia will get on an airplane and come  out here and

18 go to the Ninth Circuit.  He is not spending the money

19 prosecuting this case if it's worth so much money .

20 MR. SPERLEIN:  Your Honor, irrespective of what

21 co-counsel has done to this point, I can give you  my word that

22 shall we go forward, we will take immediate steps  to identify

23 where Mr. Yao is and get him served.  I certainly  desire to

24 have him in this case.  I think he is important t o the factual

25 record, and I want him before the Court.
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 1 THE COURT:  All right.  I'm going to change the

 2 subject.  Without prejudice to possibly tossing t he entire case

 3 out, I'm going to give you your case management o rder.  I got

 4 to get this at some point.

 5 All initial disclosures have already been done, b ut

 6 I'm going to give you to June 4th to do them.  Le ave to add any

 7 disclosures are just, you know, you list what -- you don't have

 8 to produce anything.  You just have to disclose i t.  Like

 9 employment file on plaintiff or contract with Mr.  Yeo.  You

10 have to list what you are going to rely on.

11 Leave to add any new parties or pleading amendmen ts

12 and to serve Yeo is going to be July 30.

13 MR. SPERLEIN:  July 30?

14 THE COURT:  Yes.  If he is not in the case by then,

15 I may just throw the whole thing out.

16 Expert -- I'm sorry, fact discovery cutoff, Janua ry

17 31.  Expert designations, January 31.  Last date to file

18 summary judgment, March 3.  Final pretrial confer ence,

19 March 18th.  Jury trial, March -- final pretrial conference,

20 April 18th, next year.  Jury trial on April 25.  This case will

21 be referred to Judge Bernard Zimmerman for mediat ion and

22 settlement.

23 Okay, anyone want to talk me out of those dates?

24 MR. SPERLEIN:  Just check one thing.

25 March 3rd deadline to file summary judgment motio ns,
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 1 not to hear them, correct?

 2 THE COURT:  Right.  And it will be 35 days after

 3 that for the hearing.

 4 You want to try to talk me out of this?

 5 MR. CHATTERJEE:  I do, Your Honor.

 6 THE COURT:  Go ahead.

 7 MR. CHATTERJEE:  Just on two issues.  I think Your

 8 Honor correctly notices the, I'll call it the fai lure to

 9 prosecute by the plaintiff.  I think that is an i ndependent

10 basis and independent of the motion for leave to amend that the

11 Court should be considering.

12 The primary issue that I have with Your Honor's

13 schedule is the June 4th date.

14 THE COURT:  What's wrong with that?

15 MR. CHATTERJEE:  The only reason I raise that is it

16 depends on what -- when your -- when Your Honor r ules on the

17 motion for leave or if you are going to give them  another shot

18 at it.  Because whatever the operative complaint says will

19 inform what we might put in the initial disclosur e, although,

20 to be candid, I don't think Facebook has had that  much

21 documentation.

22 THE COURT:  I'll give you until June 16th.  But you

23 can at least list what you have.  It won't be tha t hard for you

24 to make your -- 

25 MR. CHATTERJEE:  Your Honor, it will be a very short
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 1 list, you are correct.

 2 THE COURT:  I'm going to try to get an order out

 3 soon.  So June 16th will be plenty of time.

 4 All right, interesting problem.  Thank you.

 5 MR. SPERLEIN:  Thank you, Your Honor.

 6 MR. CHATTERJEE:  Thank you, Your Honor.

 7 (Proceedings adjourned at 9:57 a.m.)  
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