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9 UNITED STATESDISTRICT COURT
10 NORTHERN DISTRICT OF CALIFORNIA
11 SAN FRANCISCO DIVISION
12 | GARY ARDEN, Case No. 10-cv-00436 NC
13 Plaintiff, PRELIMINARY JURY INSTRUCTIONS
14 V. Jury Trial: October 14, 2014
15 | FRANK KASTELL,
16 Defendant.
17
18 | I. Introduction
19 Ladies and gentlemen: You are now the jurthis case. It is myuty to instruct you on
20 | the law.
21 These instructions are prelinairy instructions to help you daerstand the principles that
22 | apply to civil trials and to help you understand the evidence as you listen to it. You will be
23 | allowed to keep this set throughoue tinial to which to refer. Thiset of instructions is not to be
24 | taken home and must remain in the jury room wy@nleave in the evenings. At the end of the
25 || trial, I will give you a final set of instructions. i#t the final set of instructions which will govern
26 | your deliberations.
27 You must not infer from these instructiomsfrom anything | magay or do as indicating
28 | that I have an opinion regarding thedmnce or what your verdict should be.
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It is your duty to find the facts from all the evidence in the case. To those facts you

apply the law as | give it to you. You muslidev the law as | give it to you whether you agree

with it or not. And you must not be influenckey any personal likes or dislikes, opinions,

will

prejudices, or sympathy. That means that you mheside the case solely on the evidence betore

you. You will recall that yoiook an oath to do so.

In following my instructions, you must foloall of them and not single out some and
ignore others; they are all important.
. Summary of the Claims and Defensesin this Case

Gary Arden brings his claim under the femlestatute, 42 U.S.C. § 1983, which provide

that any person or persons who, under color of teprives another of any rights, privileges, or

immunities secured by the Constitution or laws eflttmited States shall be liable to the injure
party.

To help you follow the evidence, | will giweu a brief summary of the positions of the
parties:

This case is about two men who worke&anh Francisco Airport. In February 2009,
Gary Arden was a Manager for Smarte Cartectimapany that runs the automated cart rental

the airport, and Frank Kastell was a detextith the Airport San Mateo County Sheriff's

Office. Kastell investigated Arden for embezzérhfrom Smarte Carte. Arden alleges Kastell

fabricated evidence that he recorded in acpaleport and delivered to the San Mateo County

[72)

o

District Attorney, and as a result, in Ap2009, Arden was prosecuted for embezzlement. Arden

was not convicted, but he was prosecuted iauember 2009, when the case was dismissed by

the District Attorney’s Office.Arden alleges Kastell violatdds civil rights by fabricating
evidence of Arden’s guilt, and that, as aulg, Arden suffered economic damages and non-

economic damages in the form of humiliation, emotional suffering, and distress. Kastell d¢

that he fabricated evidence, contends that lpertavas truthful, and disputes Arden’s claim for

damages.
[11.  Burden of Proof

When a party has the burden of proafany claim or affirmative defense by a
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preponderance of the evidence, it means you bripersuaded by the evidence that the clain
affirmative defense is mog@obably true thn not true.

You should base your decision on all of th&lewce, regardless of which party presen

V. Evidence

1. Evidence You May Consider

The evidence you are to consider in dauy what the facts are consists of:
(1) the sworn testimongf any witness;

(2) the exhibits which areeceived into evidence; and

(3) any facts to which the lawyers have agreed.

2. Things You May Not Consider

In reaching your verdict, you may consider othlg testimony and exhibits received int
evidence. Certain things are not evidence, andnyay not consider them in deciding what thg
facts are. | willist them for you:

(1) Arguments and statements by lawyers are not evidence. The lawyers are not

N or

red

1%

witnesses. What they have saidheir opening statements, dlog arguments, and at other times

is intended to help you interpret the evidence, hstnbt evidence. If #nfacts as you remembg
them differ from the way the lawyers havatetl them, your memory of them controls.

(2) Questions and objections by lawyers areewailence. Attorneys have a duty to the
clients to object when theyelieve a question is improper undlee rules of evidence. You
should not be influenced by the oldjea or by the court’s ruling on it.

(3) Testimony that has been excluded acleen, or that you have been instructed to
disregard, is not evidence and must notdreslered. In additioeometimes testimony and
exhibits are received only farlimited purpose; when | giveelimiting instruction, you must
follow it.

(4) Anything you may have seen or hewa#aen the court was not in session is not
evidence. You are to decide the caselgaer the evidence received at the trial.

I
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3. Types of Evidence

Evidence may be direct or circumstantial. Diregdence is direct prodaif a fact, such a
testimony by a witness about what that witnessonally saw or heard or did. Circumstantial
evidence is proof of one or more facts frarnich you could find anber fact. You should
consider both kinds of evidence. The law maik@slistinction between the weight to be given
either direct or circumstantial elence. It is for you to decidew much weight to give to any
evidence.

4. Evidence for a Limited Purpose

Some evidence may be admitted for a limited purpose only.
When | instruct you that an item of evidenhas been admitted for a limited purpose,
must consider it only for thdimited purpose and for no other.

5. The Court’s Ruling on Objections

There are rules of evidence that control what can be received into evidence. When
lawyer asks a question or offers an exhibit exalence and a lawyer on thther side thinks tha
it is not permitted by the rules of evidence, taatyer may object. If | overrule the objection, {
guestion may be answered or théhibit received. If sustain the objection, the question cann
be answered, and the exhibit cannot be receiVédenever | sustain aybjection to a question,
you must ignore the question and must nosgwehat the answer might have been.

Sometimes | may order that evidence be strickom the record and that you disregar
ignore the evidence. That means that when yeuwleciding the case, yoaust not consider the
evidence that | told you to disregard.

V. Witnesses

1. Evaluation of Witness Testimony

In deciding the facts in this case, you mayento decide which testimony to believe an

which testimony not to believe. You may believe gtleing a witness says, or part of it, or non

of it. Proof of a fact does not necessarily aepen the number of witsses who testify about it.

In considering the testimony of anytmess, you may take into account:

(1) the opportunity and ability @ahe witness to see or hearlarow the things testified to
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(2) the witness’s memory;

(3) the witness’s manner while testifying;

(4) the witness’s interest in the outcoofdhe case and any bias or prejudice;

(5) whether other evahce contradicted theitness’s testimony;

(6) the reasonableness of the witnesssirteony in light of all the evidence; and

(7) any other factors thakear on believability.

The weight of the evidence as to a fdoés not necessarily gend on the number of
witnesses who testify about it.

2. Expert Witnesses

Some witnesses, because of education or experience, are permitted to state opinio
the reasons for those opinions.

Opinion testimony should be judged just lkey other testimony. You may accept it o
reject it, and give it as much weight as younkhit deserves, considag the witness’s educatior
and experience, the reasons given for the opjraad all the other evidence in the case.
VI.  Conduct of the Jury

1. Prohibitions on Your Activities

| will now say a few words about your conduct as jurors.
First, keep an open mind throughout the taald do not decide what the verdict shoulg
until you and your fellow jurors have completed ydetiberations at the end of the case.
Second, because you must decide this casel loade on the evidence received in the ¢
and on my instructions as to the law thgplées, you must not be exposed to any other
information about the case or to the issuasvibives during the course of your jury duty. Thu
until the end of the case onless | tell you otherwise:
Do not communicate with anyone in anyyand do not let anyone else communicate
with you in any way about the merits of theeas anything to do with it. This includes
discussing the case in person, in writing, bynEhor electronic means, via e-mail, text
messaging, or any Internet chat room, blog, \8lebor other feature. This applies to

communicating with your fellow jurors untilgive you the case for deliberation, and it
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applies to communitig with everyone else inatling your family members, your

employer, the media or press, and the pzoplolved in the tal, although you may

notify your family and your employer that you haveen seated as a juror in the case.

But, if you are asked or approached in amy about your jury service or anything abo

this case, you must respond that you ha@nlordered not to discuss the matter and t(

report the contact to the court.

Because you will receive all the evidence &ghl instruction you properly may consid

to return a verdict: do not read, watchlisten to any newsr media accounts or

commentary about the case or anything tevith it; do not do any research, such as
consulting dictionaries, searadlgi the Internet or using otheeference materials; and do
not make any investigation or in any otley try to learn about the case on your own

The law requires these restrictions to enslieeparties have a famal based on the sam
evidence that each party has had an opporttmiggldress. A juror who violates these
restrictions jeopardizes the fairness of theseg@edings, and a mistriebuld resulthat would
require the entire trial processdtart over. If any juror is gosed to any outside information,
please notify the court immediately.

2. Taking Notes

During deliberations, you will have to makeur decision based on what you recall of 1
evidence. You will not have a transcript of the trial. | urge you to pay close attention to th
testimony as it is given.

If at any time you cannot hear or see thstiteony, evidence, questions or arguments,
me know so that | can correct the problem.

If you wish, you may take notes to help you rember the evidence. If you do take not
please keep them to yourself until you and yolioejurors go to the juryoom to decide the
case. Do not let note-taking destt you. When you leave, your estshould be left in the jury
room. No one will read your notes. TheW Wwe destroyed at the conclusion of the case.

Whether or not you take notes, you should melyyour own memory of the evidence.

Notes are only to assist your memory. You should not be overly influenced by your notes
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those of your fellow jurors.

3. Questions to Witnesses

You will be allowed to propose written quests to witnesses after the lawyers have
completed their questioning of each witnes&uYnay propose questionsarder to clarify the
testimony, but you are not to express any opinion atheutestimony or argueith a witness. If
you propose any questions, remember that youngdlet of a neutral fact finder, not an
advocate.

Before | excuse each witness, | will offeyu the opportunity to write out a question on
form provided by the court. Do not sign tipeestion. | will reviewthe question with the
attorneys to determine if it is legally proper.

There are some proposed questions that Insillpermit, or will not ask in the wording
submitted by the juror. This might happen eitthee to the rules of evidence or other legal
reasons, or because the question is expectedaodveered later in the case. If | do not ask a
proposed question, or if | repheas, do not speculate as tetheasons. Do not give undue
weight to questions you or other jurors propoy¥eu should evaluatihe answers to those
guestions in the same manner you eatd all of the other evidence.

By giving you the opportunity tpropose questions, | am metjuesting or suggesting th
you do so. It will often be the case that a lamyas not asked a question because it is legally
objectionable or because a later wi&a may be addressing that subject.

4. Bench Conferences and Recesses

From time to time during the trial, it mdé#gcome necessary for me to talk with the
attorneys out of the haag of the jury, either by having ami@rence at the bench when the jur
is present in the courtroom, or by calling a recess. Please understand that while you are V
we are working. The purposetbiese conferences is not to keefevant information from you,
but to decide how certain evidence is tdreated under the rules e¥idence and to avoid
confusion and error.

Of course, we will do what we can to keep ttumber and length of these conferences

a minimum. | may not always grant an attornegguest for a conferenc&®o not consider my
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granting or daying a regest for a caference asny indicaton of my opnion of thecase or of
what your vedict shouldbe.
VII.  Trial

Trials proceed inhe following way: Firg, each sidenay make a opening stement. A
opening statment is notevidence. ltis simply an outline tohelp you umlerstand wht that party
expects thewddence willshow. A paty is not reuired to nake an opemg statemen

GaryArden will then presen¢vidence, ad counsel dr Frank Katell may coss-examine
Then FrankKastell maypresent evidnce, and consel for Gry Arden nay cross-eamine.

After the evidencdas beennesented, Will instruct you on thedw that apples to the
case and thettorneys wil make closig argumets.

After that, you wil go to the pury room todeliberate a your verdct.

IT 1S SO ORDERED.

Date:October 102014

Nathanael M. @usins
United States Mgistrate Jdge
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