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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

MARK AARON HAYNIE, BRENDAN JOHN No. C 10-01255 Sl
RICHARDS, THE CALGUNS FOUNDATION,

INC., and THE SECOND AMENDMENT ORDER GRANTING DEFENDANTS’
FOUNDATION, INC., MOTION TO DISMISS WITHOUT
LEAVE TO AMEND

Plaintiffs,
V.
KAMALA HARRIS, ATTORNEY GENERAL

OF CALIFORNIA and CALIFORNIA
DEPARTMENT OF JUSTICE,

Defendants.

On February 28, 2014, the Court heard argument on defendants’ motion to dismiss pl
third amended consolidated complaint. Having cered the arguments of the parties and the p3
submitted, and for good cause shown, the Court hereby GRANTS defendants’ motion to

without leave to amend.

BACKGROUND
Plaintiffs Mark Aaron Haynie (“Haynie”) and Badan John Richards (“Richards”) filed separ
lawsuits against California Attorney General Kéartdarris (“Harris”) and the California Departme
of Justice ("D0OJ"), alleging that they were wronigf@rrested for lawful possession of certain weap,

that officers mistakenly believed were assadapons banned under the California Assault Wea
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Control Act ("AWCA"), California Penal Code sections 12275-12290. The Calguns Foundatig
the Second Amendment Foundation are also pisnh both suits. Thé&alguns Foundation is
“non-profit organization” which “gspport[s] the California firearnmmunity by promoting educatid
. . . about California and federal firearms laws, sgimd privileges, and defend[s] and protect[s]
civil rights of California gun owners.” Third Amended Consolidated Complaint (“ACC”) { 12.
purposes of the Second Amendment Foundation, a “non-profit membership organization,”
“education, research, publishing and legal action focusing on the Constitutional right to privatel
and possess firearms, and the consequences of gun corlttolf’ 13. The Calguns Foundati
contributed funds for Haynie’s and Richards’ leggiresentation during their criminal proceedin
Id. 11 35, 63, 74.

The following facts are drawn from the operative complaint.

1. Haynie

On February 7, 2009, Haynie wasested by officers of the Pleasanton Police Departmer
possession of an assault weapon banned under the AWCE 1 22-23. Haynie paid $6,000 to a |
bondsmanld. { 23. Haynie’s rifle was “based on the p@vand common Colt AR-15 rifle,” and wj
“functionally identical to an AR-15."ld. § 26. However, Haynie’s rdl contained a “bullet button
which makes the magazine of the rifle non-detach#déng the weapon out of the statutory definit

of an assault weapon under California Penal Code sections 12276 and 1287§fL24-25. Thq
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Alameda County District Attorney’s Office declingal file an information against Haynie, and the

matter was dropped on March 27, 2009.9 28. Haynie was released on that same dict§.29. On

October 21, 2009, Haynie obtained a finding a€téial innocence from the Pleasanton Pqlice

Departmentld. § 32. The Calguns Foundation pimdHaynie’s legal representatiokd.  35. Haynie
has since sold his firearms for fear that he would face additional future alde$§t33. He alleges tha
he has a reasonable fear of reacquiring the rifle because it “looks like a contraband weapon,
it more likely that he will have future law enforcement contact and possible ddest.

Haynie originally brought suit against the CityRieasanton and the City of Pleasanton Pg

Department, but the City and police department were dismissed from the case after paying
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$6,000 in exchange for a release of all other clailohsy 37. Haynie alleges that the DOJ is the g
agency responsible for the training and educatidawfenforcement agencies with respect to asg
weapons, and that, because the DOJ will not takeuresato clarify the detachable magazine fea
or bullet-button technology, “innocent gun-owners continue to be arrested by local law enfor|
agencies and charged with violating Penal Code section 226@@®. I1d. 11 38-39. Haynie allegq
that the “the entire set of laws and regulatideitning California assault weapons are unconstitutiory

vague and ambiguousld. { 39.

2. Richards

Plaintiff Richards was arrested on two sepacateasions for the possession of what offig
believed were assault weapons banned under Californialaviif 40, 50, 65, 67. The first arrg
occurred in May of 2010, when a Rohnert Park police officer believed Richards possessed
weapons within the scope of the AWCAK. {1 40, 50-51. Officer Becker,dlarresting officer, als
seized two pistols and one affrom Richards on that dayd. { 61. Richards spent six days in jail g
was released after payiag$l,400 fee ta bondsmanld. 1 52. On September 9, 2010, the Sonc
County District Attorney’s Office dismissed alharges against Richards based on a report
criminalist from the California Department of Justidd. {1 53-54. The report opined that Richar
firearms lacked features that would make them illegal under the AVKCAL.54. One of the firearn

deemed to not be an assault weapon under theé @edea “had a properly installed bullet button, th
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rendering the firearm incapable of accepting a detalehmagazine that could only be removed fijom

the gun by the use of a toolld.  54(a). Thereafter, all chargesangt Richards were dismissed gnd

his firearms were returned to hintd. 99 56, 61.

In August of 2011, Richards was arrested a second time, when a Sonoma County §

deputy found a Springfield Armory M1A rifle in the trunk of Richards’ ddr 1 65-66. The arresting

officer believed that the rifle was illegal under the AWCA because it had a “flash suppressottio

1 67. Richards was released after paying $2,000 to a bail bondsh®68. On September 19, 201
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the charges against Richards were dismissedalaereport by a California Department of Justice

criminalist stating that Richards’ firearm did hatve a flash suppressarcawas thus not illegal undg

418
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the AWCA. Id. 1 69. All charges against Richards were subsequently dismissgd72. Richards
alleges that because he was arrested twice, reereasonable fear that he will face repeated wrorj

arrests in the futureld.  75.

3. Procedural History
On May 6, 2011, defendants filed a motion to dismiss Haynie’s first amended con
(“FAC”). Docket No. 26. On June 20, 2011, pldiistand defendants filea stipulation and propose

order consolidatinglaynie v. Harrisand Richards v. Harrisbecause “[b]oth Haynie and Richar

gful

pla
d
ds

present the same legal issues regarding Caldmissault Weapons Control Act and the Departnpent

of Justice’s role in enforcing it.” Docket N88. Accordingly, on June 21, 2011, the Court ordereq
cases to be consolidated for hearing pursuantder&eRule of Civil Procgure 42(a). On October 2
2011, the Court granted defendants’ motion to dismisallmwed plaintiffs the opportunity to cure tk
deficiencies by filing an amended consolidated complaint.

On November 4, 2011, plaintiffs filed an amedidmnsolidated complaint. Docket No. 4
Richards then brought a related action damsehis second arrest, and on December 21, Fd¢hards
v. Harris (II) was ordered to be related witaynie v. HarrisandRichards v. Harris Docket No. 47

On November 1, 2012, plaintiffs filed a second amended consolidated complaint. Docket

| the

3.

NoO.

Following a case management conference, the parties agreed to voluntarily dismiss from the laywsu

City of Rohnert Park and Officer Becker.

On December 20, 2013, plaintiffs filed the operativ@ptaint. Plaintiffs claim that defendan

ts

“intentionally or through deliberate indifferencethe rights of law-abiding gun-owners,” have failed

to generate appropriate memoranda to assist local law enforcement agencies in properly id

“assault weapons” under the AWCA. ACC 11 16-17, 84&cBipally, plaintiffs maintain that becaus

Entif

bE

the DOJ will not issue a bulletin or memorandum ojand that weapons with a “bullet button” are legal

to possess, they fear similaramgful arrests in the futurdd. Plaintiffs also argue that the AWCA
unconstitutionally vague and ambiguous on its &we as applied to Haynie and Richartts.at 86.

By the present motion, defendants move pursuant to Federal Rules of Civil Procedure 12(b

is

(1)
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12(b)(6) to dismiss the ACC. Docket No. 92, Defendants’ Motion to Dismiss the Third Am
Complaint (“Defs.” Mot.”).

LEGAL STANDARD
1. Federal Rule of Civil Procedure 12(b)(1)

bnd

Federal Rule of Civil Procedure 12(b)(1) allowsaaty to challenge a federal court’s jurisdictipn

over the subject matter of the complaint. Theypanrtoking the jurisdiction of the federal court beg
the burden of establishing that the court has the requisite subject matter jurisdiction to grant t
requestedSee Kokkonen v. Guardian Life Ins. Co. of &l U.S. 375, 377 (1994) (citation omitte
“In resolving a Rule 12(b)(1) factual attack omigdiction, the district court may review eviden
beyond the complaint without converting the motiodigmiss into a motion for summary judgmer
In re Digimarc Corp. Derivative Litig.549 F.3d 1223, 1236 (9th Cir. 2008) (citation omitted).
complaint will be dismissed ifpobking at the complaint as a whoieappears lacking in feder
jurisdiction either “facially” or “factually.” Thornhill Publ'g Co., Inc. v. Gen. Tel. & Elecs. Cqrp94
F.2d 730, 733 (9th Cir. 1979). When the complainhellenged for lack of subject matter jurisdicti
on its face, all material allegations in the compluaiititbe taken as true and construed in the light nf
favorable to the plaintiff NL Indus. v. Kaplan792 F.2d 896, 898 (9th Cir. 1986). In deciding a R
12(b)(1) motion which mounts a factual attack orsgigtion, “no presumption of truthfulness attack
to plaintiff's allegations, and the existence ofpdited materialdcts will not preclude the trial cou
from evaluating for itself the merits of jurisdictional claimdfortensen v. First Fed. Savings & Lox

Ass'n,549 F.2d 884, 891 (3d Cir. 1977).

2. Federal Rule of Civil Procedure 12(b)(6)

Under Federal Rule of Civil Procedure 12(b)&Wlistrict court must dismiss a complaint if
fails to state a claim upon whicHied can be granted. The question presented by a motion to di
is not whether the plaintiff will prevail in the action, but whether the plaintiff is entitled to
evidence in support of the clairBee Scheuer v. Rhogdd$6 U.S. 232, 236 (1974)yerruled on othel
grounds by Davis v. Schere68 U.S. 183 (1984). Dismissal of a complaint may be based “on th
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of a cognizable legal theory ortlabsence of sufficient facts @jéd under a cognizable legal theor

Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990). dnswering this question, the

.

Court must assume that the ptéfts allegations are true and must draw all reasonable inferenges i

the plaintiff's favor. See Usher v. City of L.A828 F.2d 556, 561 (9th Cir. 1987).

DISCUSSION
In their FAC, plaintiffs sought an orderofn the Court compellinglefendants to issue
statewide bulletin clarifying the bullet button tectomy. FAC 1 36. In ruling on the motion to dism

the FAC, the Court found that plaintiffs failed péead sufficient facts to show standing to s

a
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injunctive relief. In the operativeomplaint now before the Court, plaintiffs slightly modified their

theory of recovery, but seek similar injunctive aedlaratory relief, asserting that California’'s AWCGA

is unconstitutionally vague and ambiguous. ACC { Iy assert that the confusion caused by the

AWCA has had a “chilling effect on the fundam& right to ‘keep and bear arms.id.  111.
Specifically, plaintiffs seek an order frometlCourt suspending enforcement of the AWCA u

defendants “take steps to clarify the definition of Assault Weapiah.”

Intil

Defendants contend that plaintiffs do not minet requirements of standing for prospective

equitable relief and present unripe claims. fdbdants further contend that the AWCA is not

unconstitutionally vague.
For the following reasons, the Court finds thatiiffis do not have standing to seek injunct

relief and present unripe claims.

1. Haynie and Richards Cannot EstablistStanding to Seek Injunctive Relief

Defendants argue that plaintiffs Haynie and Ridedack standing because they do not mee
standards for injunctive relief. The doctrine afrsting sets forth minimum constitutional requirems
under Article Il that serve to limit the jurisdiction f&@fderal courts to the adjudication of actual cg
or controversiesCity of L.A. v. Lyons461 U.S. 95, 101 (1983) (citations omitted). The questid

whether a plaintiff has standing presents loathstitutional and prudential consideratiofdadstone

Realtors v. Vill. of Bellwogd441 U.S. 91, 99 (1979)Warth v. Seldin 422 U.S. 490, 498 (1975).
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Before a federal court can considiee merits of a legal claim, thmarty seeking to invoke the court

jurisdiction must establish the requisite standing to $Mbitmore v. Ark.495 U.S. 149, 154 (1990).

To establish Article Il standing, a plaintiff must establish three elements:

First, the plaintiff must have suffered injury in fact- an invasion of a
legally protected interest which i @ncrete and particularized and (b)
actual or imminent, not conjecturad hypothetical. Second, there must

be a causal connection between the injury and the conduct complained of
—the injury has to be fairly . . are[able] to the challenged action of the
defendant, and not. . . the result fibi independent action of some third
party not before the court. Thirdnitust be likely, as opposed to merely
speculative, that the injury will be redressed by a favorable decision.

Lujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (1992) (interoahtions and quotations omitted).

“The party invoking federal jurisdiction bears the burden of establishing these elenidntt. 561.

Moreover, plaintiffs seeking equitable relief musicathow a “likelihood of substantial and immedi

irreparable injury,” a separate and additional jurisdictional requirementons 461 U.S. at 111

(internal citations omitted). “Past exposure tagidleconduct does not in itself show a present ca
controversy regarding injunctive relief . . . if unaccompanied by any continuing, present g
effects.” O’Shea v. Littleton414 U.S. 488, 495-96 (1974).

Defendants contend that plaintifiave not established the imminent threat of irreparable
needed for standing to seek injunctive relief, and also fail to overcome prudential limit
Specifically, they argue that Haynseand Richards’ allegations of fezrbeing subjected to repeat
wrongful arrests for AWCA violations are spéaive and fall short of showing a likelihood

substantial and immediate irreparable injury. Defsot. at 9. Defendants argue that absent

showing, federalism considerations weigh in favoudfgial restraint from intervening with the state

criminal law matters through issuance of injunctioftk.
In Lyons a case where the plaintiff sought a pratiany and permanent injunction against
City of Los Angeles barring the use of the chokdbathe United States Supreme Court elaborated
the standing requirements for injunctive relief:
In order to establish an actual controversy in this case, Lyons would have
had not only to allege that he would have another encounter with the
police but also to make the incredible assertion either, (1alihatdlice

officers in Los Angeles always choke any citizen with whom they happen
to have an encounter, whether fag urpose of arrest, issuing a citation
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or for questioning or, (2) that the City ordered or authorized police

officers to act in such manner.
461 U.S. at 105-06 (emphasis in original). Inehdier ruling on the motion to dismiss the FAC,
Court applied_yonsand held that “to show a real amdmediate threat and demonstrate a cas
controversy, Haynie and Richards would have to allege eitherlihiaw enforcement officers i
Californiaalwaysarrest any citizen they come into contact with who is lawfully in possessiof
weapon with a bullet buttomy that the DOJ has ordered or authorized California law enforce
officials to act in such a manner.” Docket M@, Order Granting Defendantglotion to Dismiss ang
Granting Leave to Amend (“FAC Order”).
The motion to dismiss the FAC was granted despite Haynie’s and Richards’ arrests becal
exposure to illegal conduct without any continuing, aureglverse effects is not enough to show a
or controversy for injunctive relief, and that eadlegation of routine misconduct is not sufficien
Id. at 11 (citingLyons 461 U.S. at 102, 105). Furthermore, @wurt found that plaintiffs’ allegatio
that the “DOJ has been simultaneously advisinglezgs of California thaheir possession of certa
semi-automatic firearms is legal, while at thensaime warning them that any one of the 58 of
State’s District Attorneys might come to a diffeteonclusion and prosecute them” did not amour
an official policy of instructing law enforcement to arrest citizens lawfully in possession of we
with a bullet button.ld. at 12. For the reasons discussed below, the Court now finds that plg
failed to adequately address these shortcomings in the ACC.

Plaintiffs fail to make the necessary showingimiminent threat of irreparable harm” becay
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they fail to demonstrate they will suffer continuirgglverse effects in the absence of an injunction.

Haynie alleges that, after his false arrest, he solfireams for fear of futte arrests, and now hag
reasonable fear of reacquiring simifmearms. ACC | 33. As in the first motion to dismiss, Hayn

single arrest is not sufficient tomenstrate a real and immediate threat because “past exposure tg

conduct” alone is not enough to meet the standard for injunctive iséefLyons461 U.S. at 102, 105.

Moreover, his claim that he will have similar futwecounters with law enforcement officers is p

speculation, especially given the fact that héomger owns the firearms at issue. ACC | 33.
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Richards also fails to adequately allege preseivierse effects. Richards contends that bed
he was arrested twice, he is realistictiiseatened by a repetition of wrongful arredts. § 75. The)
Court addressed the issue of Richards’ second amrasnhotion to dismiss his separate lawsuit, p
to the consolidation of cases. The Court statatttie allegations regarding his second arrest “will

suffice to establish standing to seek injunctive relief uhglens” C 11-2493, Docket No. 39, Ord{

Granting In Part and Denying In Part Defendamgition to Dismiss (“Richards Order”). “Pap

exposure to illegal conduct does not in itself show a present case or controversy regarding i

relief . . . if unaccompanied by angrinuing, present adverse effectiyons 461 U.S. at 95-96. The
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Court further determined that “even assuming bwh arrests . . . constituted illegal conduct, these

arrests alone do not provide evidence of continuing adverse effeRistiards Ordeat 7;see Lyons
461 U.S. at 103 (“[C]ase or contrersy considerations obviously shade into those determining wh
the complaint states a sound basis for equitable relieéven if the complaint presented an exis|
case or controversy, an adequate basis for equitable relief against petitioners had r
demonstrated.”) (citin@’Shea 414 U.S. at 499, 502).

To demonstrate that there are continuing advdfeets, plaintiffs cite to additional instanc
of false arrests of citizens based on firearmadenisidentified by police. Plaintiff's Opposition
Defendants’ Motion to Dismiss t#eCC (“Pls.’ Opp’'n”), 16; ACC 1 104. However, as detailed abg
even an allegation of routine misconduct is not swdfitias it does not amount to an allegation thg
law enforcement officers in California always wrongly arrest any citizen with whom they corm
contact who is lawfully in possessioha weapon with a bullet button, Bgonsrequires.Lyons 461

U.S. at 102, 105.

!Richards’ separate lawsuit sought prospectiumitive relief against the City of Rohnert Pafk.

The Court determined that Richards’ claims corgdisubstantially similar allegations to those m
in the FAC, which was dismissed for lack ofratang. Citing the FAC Ordethe Court found that “t¢
seek injunctive relief against the City of Rohneri®Richards would have to allege that every Roh
Park police officer will without fail arrest anyonéarhe finds in possession of a firearm with a bu
button.” Richards Order at 7. The Court further stated that “Richards’ second arrest by the

County Sheriff's Office cannot suppdris claim for injunctive relief against the City of Rohnert P3

because they are “separate and distinct governmental entiiiesThough the present case per'r[ﬂins

to one governmental entity, namely the California DiBd Court has made clear that plaintiffs
meet thd_yonsstandard by alleging that every officer will arrest anyone who he finds in posses
a firearm with a bullet button. Thus, even two palste arrests for the same conduct are not suffig
to meet this standard, especially absent a current threat of prosecution.
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Plaintiffs cite to two Ninth Circuit casessapport their arguments for standing; however, th

cases are distinguishable from the present easkare ultimately unavailing. The Supreme Cou

eSe

tin

Lyonsmade clear that “recognition of the need fpr@per balance between state and federal authjority

counsels restraint in the issuance of injunctioresresj state officers engaged in the administration of

the states’ criminal laws in the absence of irrapke injury which is both great and immediatéd:
at 112. Plaintiffs, irtheir opposition, cite thaDuke v. Nelson762 F.2d 1318 (9th Cir. 1985) af
Hawkins v. Comparet-Cassart51 F.3d 1230 (9th Cir. 2001),aMinth Circuit cases applyirig/ons,

as a basis for standing to seek injunctive relief_albuke the Ninth Circuit upheld the District Court

hd

S

issuance of an injunction prohibiting federal ingnaition officers from conducting farm and ranch

checks of migrant farm housing without a warr@gndbable cause, or articulable suspicion. 762 |
at 1333. While the Court held that plaintiffs dematrated “a likelihood of recurrent injury,” it alg

concluded that unlikeyons prudential limitations of comity weret a concern because the injunct

involved federal immigration issues, rather than state law enforcement médteas1324-25. The

Ninth Circuit stated:

A third distinguishing feature thaeparates the present case ftyons

Is the absence of the prudentialiations circumscribing federal court
intervention in state law enforcement matteysns Rizzg andO’Shea

all involved attempts by plaintiffs to entangle federal courts in the
operations of state law enforcement and criminal justice instituaes.
City of Los Angeles v. Lyon#61 U.S. 95 (1983) (city law enforcement
practices);Rizzo v. Goode423 U.S. 362 (1976) (sam&)’'Shea v.
Littleton, 414 U.S. 488 (1974) (countgriminal justice system).
Obviously, none of the consideratiankerent in the judicial concept of
“Our Federalism,”Younger v. Harris401 U.S. 37, 44, (1971), are
implicated in constitutional challenges to executive branch behavior in
federal courts. This court cannot rely on a state judiciary to correct the
unconstitutional practices of federal officiad. Los Angeles v. Lyons
461 U.S. at 113 (comity counsels in favor of permitting state judiciary
systems to oversee state law enforcement practices). Accordingly, the
comity considerations which influenced the Supreme Court’s decisions
in O’Shea RizzoandLyonsare inapplicable in this case.

Id. As inLyonsand unlikeLaDuke the present case involves a request for federal court interve
in state law enforcement matters. Therefore, it is particularly important for plaintiffs to meg
burden of demonstrating a likelihood of imminent and irreparable harm before the Court mg

injunctive relief.
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Hawkinsis also distinguishable from the present casddawkins the Ninth Circuit held thT
USE

the plaintiff had standing to seek injunctive relief, despite federalism considerations, bec
demonstrated a likelihood of irreparable injuid51 F.3d at 1237. The plaintiff, a defendant in
ongoing criminal prosecution, sought an injunctioprevent the county sheriff’s office from using
electrical restraint “stun belt” while plaintiff appred in court, based on plaintiff's alleged p
misbehavior while in courtld. at 1236-37. The Ninth Circuit deteined that there was a likelihog
of reoccurrence because plaintiff remained ingorésd and in custody of defendants, and “needed
to enter a Los Angeles courtroom to justify use” of the Bdlt(“Since use of the belt is based on
conduct, Hawkins need not have been arrested ogedgaillegal behavior to subject him to its usq
The Ninth Circuit also noted that, unlike the condudtyons the use of the belt stemmed from |
Sheriff's official written policy. Id. at 1237.

As discussed above, Haynie and Richandwe failed to demonstrate a likelihood
reoccurrence, and there is no official DOJ policgt timstructs officers to arrest citizens who o
firearms that are lawful under tAB&VCA. Unlike the plaintiff inHawking Haynie and Richards wou
need to suffer an entirely new arrest, based on new conduct — an entirely speculative set ¢
Because Haynie and Richards have failed to n@akbowing of likelihood of reoccurence, com
considerations weigh in favor afgicial restraint, and the ACC must be dismissed for lack of stan
Further leave to amend will not be given, sireave to amend was already given on this very is

See Bonin v. Caldergh9 F.3d 815, 845 (9th Cir. 1995).

2. The Calguns Foundation and The Secondimendment Foundation Lack Standing.

The Court further finds that both the I@ans Foundation and the Second Amendn
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Foundation lack standing to bring this action on bebfatiembers or in their own right. Associatigns

have standing to sue on behalf of their membensy if (a) their members would otherwise hajve

standing to sue in their own right)) ({me interests that the organizations seek to protect are germ
their purpose; and (c) neither the claim asserted nor the relief requested requires the partici
individual members in the lawsuiSan Diego Cnty. Gun Rights Comm. v. R88d-.3d 1121, 1130-3
(9th Cir. 1996) (citindHunt v. Wash. State Apple Adver. Comm32 U.S. 333, 343 (1977), superseg
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in part by statute as statedumited Food & Commer. Workers Union Local 751 v. Brown (b7
U.S. 544 (1996)).

Because associations have standing to sue on loéktadir members “onlif . . . their memberg
would otherwise have standing to sue in theinaight” and because Richards and Haynie faile
establish standing to sue for injunctive relief, the Calguns Foundation and the Second Amg
Foundation similarly do not have standing to seakigiive relief against defendants in this CoGete

San Diego Cnty. Gun Rights Com88 F.3d at 1130-31.

Furthermore, an association has direct stanolmygif “it [shows] a dain on its resources from

both a diversion of its resources and frustration of its missibaif Hous. Council of San Fernang
Valley v. Roommate.com, LLE666 F.3d 1216, 1219 (9th Cir. 2012)ting Fair Hous. of Marin v.
Combs 285 F.3d 899, 905 (9th Cir.2002)). However, “stagdnust be established independent off
lawsuit filed by the plaintiff.” Walker v. City of Lakewoo@72 F.3d 1114, 1124 n. 3 (9th Cir. 2001
An association “cannot manufacture [an] injury bgurring litigation costs or simply choosing to spe
money fixing a problem that otherwise would not affect the organization atlall Asociacion dg
Trabajadores de Lake Forest v. City of Lake Fqré24 F.3d 1083, 1088 (9th Cir. 2010).

The Calguns Foundation’s allegations that it paidhe defense of several members, includ
Haynie and Richards, does not sufficestablish associational standirgee Comh285 F.3d at 901

(“[A]n organization cannot, of course, manufacture thjury necessary to maintain a suit from

p

i to

bndr

o

he

~—+

nd

ing
B

its

expenditure of resources on that very suit . . . .”) (internal quotation marks omitted). In additjon,

Calguns Foundation and the Second Amendment Foondidi not allege that they have incurred §
expenses aside from the litigation codts.at 903 (“[A]n organization establishes Article 111 injury
it alleges that purportedly illegal action increases the resources the group must devote to f
independent of its suit challenging the action.”) (internal citations omitted)alsdHavens Realty
Corp. v. Colemamb55 U.S. 363, 379 (1982) (“[Cloncrete and dastrable injury to the organization
activities with the consequent drain on the organization’s resources constitutes far more than
setback to the organization’s abstract sociarests.”). Therefore, the Calguns Foundation and

Second Amendment Foundation do not have standing to sue in their own right.
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To challenge the constitutionality of a statas applied, a party must have standi@shea

414 U.S. at 493 (“Those who seek to invoke the power of federal courts must allege an actudl ca

controversy . . . a plaintiff must allege somestliened or actual injury before a federal court may

assume jurisdiction.”). All plaintiffs — both indial and institutional — have failed to show standing

to seek injunctive relief, and therefore the Conaly not address plaintiffs’ constitutional challengé to

the AWCA. Sed-leck & Assocs., Inc. v. Phoenix, City of, an Arizona Mun. Céifd. F.3d 1100, 110

(9th Cir. 2006) (holding that thedrict court erred in reaching theerits where plaintiff’s complaint

failed to demonstrate a cognizable injury and did not establish associational standing.).

3. Plaintiffs’ Claims for Injunctive Relief are Not Ripe for Adjudication.

§

Finally, defendants contend that plaintiffs’ claims for injunctive and declaratory relief afe n

ripe for review. Defs.” Mot. af. They argue that “allegationstime ACC affirmatively demonstrafe
that [Haynie] no longer own guns, denstrating that no present controsieexists as to him, and the

allegations as to [Richards’] present gun ownership weanclusive.” Defs.” Mot. at 1. With respect

to Haynie, plaintiffs argue his feaffuture wrongful arrest is ripe foeview because he alleged a desire

to reacquire a firearm like the one that got him arrested. PIs.” Opp’n at 9. With respect to R

cha

plaintiffs argue that it can be reasonably inferred that he recovered his firearms from the gdrres

agency after his second arrdst. For the following reasons, the Court finds that plaintiffs fail to allege

sufficient facts demonstrating ripeness.
“Ripeness doctrine protects against prematurnedicktion of suits in which declaratory rel

is sought.” Hodgers-Durgin v. de la Vinal99 F.3d 1037, 1044 (9th Cir. 1999) (internal citati

ef

DNS

omitted). “In suits seeking both declaratory amgnctive relief against a defendant’s continuing

practices, the ripeness requirement serves the same function in limiting declaratory relie

imminent-harm requirement serves in limiting injunctive reliédl.” Ripeness is “peculiarly a questipn

of timing.” Regional Rail Reorg. Act Cas&d9 U.S. 102, 140, (1974). Sigoantly, “[a] claim is not

[ as

ripe for adjudication if it rests upon contingent futevents that may not occur as anticipated, or indeec

may not occur at all."Texas v. United Statgs23 U.S. 296, 300 (1998) (erhal quotations omitted).

13




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

In addition to plaintiffs’ failure to show a likkood of substantial and immediate injury requil
for standing to seek injunctive relief, the ACC maisb be dismissed because plaintiffs fail to all
sufficient facts demonstrating ripeness. Specifically, neither Haynie nor Richards adequately
that he currently possesses a weapon that midiéect him to prosecution under the AWCA. Hayj
alleges that he sold his firearms and fears thatdyebe arrested again should he reacquire them.
1 33 (“[Haynie] may suffer repeated wrongful arresthefuture if he reacquires a firearm”). Beca

Haynie’s fear of future arrests depends upon the contingency of his reacquiring a new firearm th

in turn be subject to AWCA enforcentehis claims are not ripe for relieGeeThomas v. Anchorage

Equal Rights Comm;n220 F.3d 1134, 1138-40 (9th Cir. 2000) (en banc) (*[S]uch “some

intentions—without . . . specification of wheretikome day will be—do nsupport a finding of the

“actual or imminent” injury that our cases require.”) (quotingan, 504 U.S. at 564).

Similarly, Richards does not allege in the ACC thiatfirearms were returned to him after
second arrest, nor does he allege that he currently owns firearms that are subject to enforcen
the AWCA. Because Richards has not sufficientlygatethat he currently owns the firearms at iss
he also fails to demonstrate a case or controversy that is ripe for review. Though it is posg
Richards could amend the ACC to cure this defeettendment would be futile because he still 13
standing for injunctive relief. Accordingly, theoGrt grants defendants’ motion to dismiss, with

leave to amendSee Bonin59 F.3d at 845.

CONCLUSION
For the foregoing reasons and for good cause shanehthe basis of the record before it,
Court hereby GRANTS defendants’ motion to dssn plaintiffs’ Third Amended Consolidatg

Complaint, without leave to amend. This order resolves Docket No. 92.

IT 1S SO ORDERED.

Dated: March 4, 2014 g\m W

SUSAN ILLSTON
UNITED STATES DISTRICT JUDGE
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