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l. INTRODUCTION

Cats and Dogs’ cross-motion to oppose conatibd, stay the Levitt action, deem its ov
complaint as the operative pleadiagd its counsel as interim skcounsel should be denied i
all aspects. It is undisputedrased on the admissions of all pgst— that Levitt and Cats and
Dogs would be appropriately consolidated beeaxfghe existence of common questions of la
and fact. Cats and Dogs’ motion to stay Leskitbuld be denied because it is unsupported by
authority, would prejudice Levitind potential class representat, and would not serve to
further judicial economy.

In addition, Defendant has raised multiplegding flaws with the Cats and Dogs First
Amended Complaint (“FAC”), and the FAC contadifferent claims than the claims alleged in

Levitt's complaint. As a result, the CatsdaDogs FAC should not be deemed the “operative

pleading.” Finally, Cats anddgs counsel — Beck & Lee Business Trial Lawyers (“Beck & L¢

of Miami, Florida and the Weston Firm — consisatibrneys who have, at most, less than 6 y

of legal experience each. While Beck & Lee #melWeston firm might have “won” the race tg

the Courthouse, they simply do not have the tdalss action experienesd resources necessary

to best represent the clagSats and Dogs’ cross-motion topmint Beck & Lee and the Weston
Firm as interim class counsel should be deaied the Court shoulgpoint as interim class

counsel the San Francisco law firms of Murajssociates and Ongaro Burtt LLP, whose tw

lead attorneys alone possess (collectively) mare 80 years of class amti and trial experience|.

. BACKGROUND

Plaintiff Boris Levitt (“Plaintiff” or “Levitt”) was contacted by Yelp! Inc. (“Yelp” or
“Defendant”) for advertising in July 200%ee Levitt Complaint (“Complaint”), 129. After
declining advertising from Yel@§ out of 7 of Levitt's positivé/elp reviews were immediately
removed from his Yelp business webpage, leaving Levitt with an ovexalestew of 3.5 stars
instead of the 4.5 stars his business had previously BeddComplaint 31. Thereafter, and in
response to the corresponding deein his business, Levitt beg&acking his star reviews and
the number of Yelp page views his business recki\Levitt also begatiscussing and comparif

his experiences with Yelp with other small Imess owners. In January 2010, Levitt contacte
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Murray & Associates abotiis issues with YelpSee Declaration of Lawrence D. Murray
[hereafter “Murray Decl.”] attached heretoEs. 1, 2. On January 15, 2010, Levitt met with
Larry Murray of Murray & Associates to discuss lexperiences with Yeland the possibility of
filing a lawsuit. Murray Decl. §3. Thereaftdir. Murray began an in\gigation into Levitt’s
allegations. On February 10, 201@yitt and Larry Murray met with David Ongaro, of Ongar
Burtt LLP (*Ongaro Burtt”) to dscuss his claims. Thereaft®dturray & Associates and Ongaro
Burtt began a joint-investigjan into Levitt's claims.

On February 23, 2010, Murray & Associateganized a meeting for other business
owners that had contacted Levitt regardingrtbencerns about Yelp. Murray Decl., 5. That
same day, Cats and Dogs filed its complainheanUnited States District Court for the Central
District of California. A littleover two weeks later, Murra§ Associates and Ongaro Burtt,
having obtained enough information, filed a conmglan behalf of Boris Levitt in the San
Francisco County Superior Coui$ee Levitt Complaint (“Complaint”). In his complaint, Levitt
alleged that Yelp violate@alifornia Business & Professio@ode sections 17200 and 17500, 4
engaged in intentional andglgent misrepresentation§&ee Complaint. The Cats and Dogs
complaint — filed in the Central District -- origihaalleged that Yelp violated California Busing
& Professions Code section 17200 for unfair cetitipn, however, Cats and Dogs has since
amended its complaint to include claims for extortion, attemptedtiextpand intentional
interference with prospéee business advantag&ee Cats and Dogs, First Amended Complai

On March 29, 2010 Levitt's complaint was removed to the United States District Co
the Northern District of Caldrnia. On May 3, 2010 Cats and Dogs was transferred from the

United States District Court for the Central Distiof California to th&Jnited States District

Court for the Northern Distriatf California. On June 4, 2010 the actions were deemed to be

related.
[l. ARGUMENT
A. Levitt Should Not be Stayed.

-2.
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Cats and Dogs — while conceding that consoiah is appropriate — argues that Levitt

should be stayed because it “mimics” the allegations in the Cats and Dogs complaint and pecaus

Cats and Dogs have started discovery. CatPagd’ position — as demonstrated by the contents

of its brief — is unsupported, misconstrues faatg, @ould only be interpreted as an attempt to
prejudice Levitt As a result, the Courhseuld, in the interest otificial economy and fairness,
and pursuant to the stipulation agreed to betwésp and Levitt, decline to stay Levitt and
consolidate Levitt with Cats and Dogs.

Pursuant to Federal Rule Givil Procedure 42(a),

If actions before the Coumnvolve a common question &w or fact, the court
may: (1) join for hearing or trial any and all matters at issue in the actions; (2)
consolidate the actions; or)(i8sue any other orders &oid unnecessary cost or
delay.

“[ln deciding whether to consolidate actions under Rule 42(a), a court must balance the sg
of time and effort consolidation will produceaagst any inconvenience, delay, confusion, or
prejudice that may resultTakeda v. Turbodyne Technologies, Inc., 67 F.Supp.2d 1129, 1132
(C.D.Cal.1999). Consolidation does rfioterge the suits into a sirggtause, or change the righ
of the parties, or make those who ardipa in one suit parties in anotherddhnson v.
Manhatten Ry. Co., 289 U.S. 479, 496-97 (1933).

Similar to the discretionary nature of a decision to consolidate, a court may issue a
“to control the disposition of the cases on its doekéh economy of time and effort for itself,
for counsel, and for litigantsl’andis v. North Am. Co., 299 U.S. 248, 254 (1936). “In
determining whether to stay proceedings, the Coamsiders the following factors: (1) judicial
economy; (2) the moving party's hardship; ando@ential prejudice to the non-moving party.’
Sngle Chip Sys. Corp., v. Intermec IP Corp., 495 F.Supp.2d 1052 , 1057 (2007) cititigersv.
Walt Disney Co., 980 F.Supp. 1358, 1360 (C.D.Cal.1997).

-3-
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It is undisputed by all parties that Levitt and Cats and Dogs are well-suited for
consolidation because they involsemmon questions of law and fdcBee Yelp! Inc.’s Motion
to Consolidate, Cats and Dogs Oppositmivotion to Consolidate, 3 [hereafteCdts and Dogs
Opp’n”]. Both Levitt and Cats and Dogs asgh#t Yelp’s manipulatio of a business’s reviews
is linked to the business’s decision to adgertvith Yelp. In addition, Judge Fairbank

specifically noted in her Order ransfer Cats and Dogs fraime United States District Court

for the Central District of California that, in light the potential for consolidation with Levitt a$

well as other factors that suppwednue in the Northern Distrighat a transfer “would serve the
interest of justice by lowering the costghe courts, facilitating expeditious pre-trial
proceedings and discovery, and avoiding duplieditigation and inconsistent result$2e Cats
and Dogs V. Yelp! Inc., Case No. CV 10-1340-VBF (SSx) (C.D. Cal. May 3, 2010).

Despite Judge Fairbank’s remarks, Cats and Dogs argue that the Court should stay
which was appropriately filed, upon the completdris counsel’s own investigation, in the
San Francisco Superior Couonly 2.5 weeks after Cats ana@s. Ignoring the judicial
standard courts use to determine whether toastagction, Cats and Dogs assert that a stay is
appropriate because Levitt’s allegations “mikeid” the Cats and Dogs complaint. A quick
comparison of the original complaint that Catd &wogs filed with Levitt's complaint, however,
demonstrates that Cats and Dogs assertedaocigim for violation of California Business and
Professions Code section 17200 (unfair prong) edeet_evitt asserted claims of California
Business and Professio@®de section 17200 (unfand unlawful prongs), section 17500 (fals¢
advertising), intentional misrepresentation angligent misrepresentatio Cats and Dogs has
since amended its complaint to include claimsefdortion, attempted #éortion, and intentional
interference with prospective finess advantage and CaliforniasBiess and Professions Codg

8 17200 (unfair, unlawful, and fraudulent prongk)is plain from the papers themselves that

!/ Given the consensus among the partigés tihclear why Cats and Dogs are generat
unnecessary costs and fée®ppose consolidation.

’/ Judge Fairbank, in her Order dated Mayp010, specifically noted the existence of
Yelp’s forum selection clause (wdhi specifies San Francisco County).

-4 -
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while Levitt asserts similar factual allegations doi¢he nature of his own experiences with
Yelp, he_did notopy the Cats and Dogsroplaint or its allegations.

With regard to Cats and Dogs’ assertioatthevitt should be stayl because Cats and
Dogs is already “well-along in discovery” — whichaag is not a factor thas directly relevant
to whether a stay should be granted — Levitt didseove discovery requests earlier on in this
litigation because Levitt's case management earfce is not scheduléaltake place until July
19, 2010.See FRCP 26(f). To stay Levitt's case digehis compliance with the federal rules
would be prejudiciaf. Moreover, it is unclear how Caasd Dogs’ service of a total of 42
interrogatories and requests firoduction of documents on Yedjue its earlier-scheduled case
management conference could possibly resulthardship to Cats and Dogs, or why it would
serve to weaken judiciaconomy. Murray Decl. 7.

With respect to the factors courts considéeen determining whether a case should be
stayed, they weigh against stagiLevitt's case. Indeed, judadieconomy will be furthered if
two actions that are currently before Haene judge in thesame federal district court — both of
which are in the early stagesliigation — proceed as one consolidated action. It will not
prejudice Cats and Dogs if the iacts are consolidated. Indedkle only real hardship Cats and
Dogs points to is that “counsel for Cats &ahs do not wish to work with Counsel for Mr.
Levitt.” This complaint is hardly within the rima of issues that normally warrant the issuance
stays — such as the existence of concurrent state and federal actmren(ooncurrent federal
court actions in different districts) whettee risk of inconsista judgments (without
consolidation) is real.See e.g., Teamsters Local Nos. 175 & 505 Pension Trust Fund v. IBP
Inc., 123 F.Supp.2d 514, 518 (S.S.D. 2000) (in cageondling state and federal actions, stayir|

federal action and noting concern focamsistent federal and state resultsic Anh Lev.

% Given that Cats and Dogs knew ttisre was a pending action in the Northern
District where discovery could nbegin, and with which it woultikely be consolidated, it is
unclear why it has been aggressively pursuisgaliery and the schedudj of deposition dates.
See Cats and Dogs Emergency Motion to Shofféne Relating to Motion to Compel Rule
30(b)(6) Deposition.

-5-

PLAINTIFF'S MPA ISO OPP’'N TO CATS AND DOGS CROSS-MOTION
Case No. CV 10-01321 MHP

of

g



© 00 N o g A~ wWw N PP

N N N NN N N NN P P P P B PP PR e
© N o o A W N P O © O N O o~ W N B O

Pricewaterhousecoopers LLP, No. C-07-5476 MMC, 2008 WL 618938 at *1 (N.D. Cal. March
4, 2008) (“A district court has discretion to sty action where ‘a complaint involving the san

parties and issues has alredan filed in another distri€t). Finally, staying the action would

plainly prejudice Levitt, whosbusiness has and is being adedrsmpacted by Yelp’s business
practices, who has dedicated countless hours tatigating Yelp, and wha in the process of
adding other named class representatives — wstindt Yelp experiences — to his complaint.
Notably absent from Cats and Dogs briefamg legal citations that would support an order
granting a stay against Levitt, which makes s@ngen that the relevant factors weigh against

it.* Levitt should not be stayed:; it shotdd consolidated with Cats and Dogs.

B. The Cats and Dogs Complaint Should Not be Designated as the Operative
Pleading.

Cats and Dogs maintain that its FAC shouldibemed the operative pleading because
motion to dismiss was briefed in the Central Destprior to the transfer; 2) it seeks no further
plaintiffs; 3) it does not want tadd claims of intentional and gleggent misrepresentation to its
complaint; and 4) because Levitt does not allegehlk paid funds to Yelp. The Cats and Dog
FAC as it stands, however, will likely require amdenent. Moreover, Levitt’'s complaint curren
alleges different claims than Cats and Dogsseeks to add class representatives with differe|
Yelp experiences. As aresult, it is not apprdpriar the Court to degnhate the Cats and Dogs
FAC as the operative pleading.

Given that the cases are ripe for consadiaig there is no reason why the Cats and Do

and Levitt complaints should not benended and consolidated i thterest of judicial econom

% Indeed, Cats and Dogs citesSmithwest Marine, Inc., v. Triple A Machine Shop, Inc.,
720 F.Supp. 805, 807 (N.D. Cal. 1980) in suppoitsoproposition that the Court should stay,
rather than consolidate Levanhd Cats and Dogs, howev8outhwest Marine is obviously
distinguishable in that did not involve common facts causes of action. Bouthwest Marine,
the court stated thatft]his action andService Engineering do not state the same causes of
action, nor do they involve the same allegeddtaent scheme. The facts necessary to prove
claims in the respective actions are not imown, nor do the actions necessarily concern the
same Navy contracts. Allowing phiff to pursue its claims againdefendants in this separate
action will not involve a substantiduplication of effort. Consol@kion of the two actions would
likely delay the trial ofService Engineering set for September 25, 1989.”
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While Cats and Dogs maintain that the earlier briefing on a motion to dismiss in the Centrg
District weighs in favor deeming its complathe “operative pleadingthe papers currently on
file have demonstrate that Deftant has challenged the Cats and Dogs FAC as having num
pleading flaws.See Yelp’s Motion to Dismiss. As a resp#ven if those briefs were before the
Court now, it would likely result in Cats and Dogs filing another amended complaint (and &
subsequent motion to dismiss briefing schedule that would unddubdethy” the case just as
long — if not longer — than permitting Levitt andt€and Dogs to consolidate their complaints
now).
More certainly, Levitt has spetite last several months inviggting the claims of new and

potential clients — many of whom paid Yelp &atvertising — and had diffent experiences than

the Cats and Dogs class representatives, yeyiaal of those in the putative class. Levitt has

been — in conjunction with discussions wittwnend potential clients already developing an
amended complaint. Even further, Levitt haagrok for California Business and Professions G
section 17500, which is not in the Cats and De@§€, and claims for negligent and intentional
misrepresentation.Finally, any delays in the case thatand Dogs attributes to Levitt — such

as stipulating to allow Yelp extra time to fderesponse given the pendency of the three actio

were simply permitted as a matter of professional courtesy and due to the date of Levitt's ¢

management conference, something which Lentt@her clients of Let's counsel should not
now be faulted for. Given the above, Catd ®ogs should not -- on its papers and already-

challenged claims alone — be permittethdwe its FAC deemetthe operative pleading.

C. Ongaro Burtt and Murray & Associates are Qualified to Act as Interim Class
Counsel.

Pursuant to Rule 23(g)(1), in appointingsd counsel, a federaluwb must consider:

0] the work counsel has done in identifgior investigating potential claims
in the action;

°/ Assuming he has the opportunity, Levitt will likely amend and/or remove at least
of these claims in his amended complaint.

-7 -
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(i) counsel’s experience handling class actions, other complex litigation, and
the types of claims assed in the action;

(i)  counsel’'s knowledge of the applicable law; and

(iv)  the resources that counsel vadmmit to representing the class.

In addition, the court “may consider any othertterapertinent to counsel’s ability to fair
and adequately represent the interests of the TI&SCP 23(g)(B). Courts will also apply the
Rule 23(g)(1) criteria to the appment of interim class counselee In Re Cathode Ray Tube
(CRT) Antitrust Litigation, No. 07-5944 SC, 2008 WL 2024957 at(\NLD. Cal. May 9, 2008). |
making a determination on the appointment of class counsel, courts will often examine the]
experience of the proposed class counSed.e.g., Four In One Company, Inc. v. X Foods, L.P.,

No. 2:08-cv-03017-MCE-EFB, 2009 WL 747160 at *3 (E.D. Cal. March 20, 26@8kjnson v.

Hyundai Motor America, No. CV06-345AHS (MSGX) 2006 WL 2289801 at*3 (C.D. Cal. Aug.

2006).

In addition to its request that its complaneicome the “operative pleading” against Yel
Cats and Dogs also argues that its coursed, Weston Law Firm and Beck and Lee, should
become interim class counsel. Cats and Dogsgpilyrargues that its counsel is best-suited fg
this role because it filed a complaint and was &bkart discovery befe Levitt. It is well-
settled, however, that “the first attorney to fedenot entitled to special consideration for
appointment as lead counsel simplywinning the race to the courthouséedlock v. Taco Bell
Corp., No. CV-F-07-1314 OWW/DLB, 2009 WL 1444348*6 (E.D. Cal. May 19, 2009) citing
Newburg on Class Actions 8§ 9.34. Instead, thetaousst evaluate counsel based on the Rule
23(g)(1) factors. Given that Murray & Assatgs and Ongaro Burtt LLP have diligently
investigated the claims in theaise, dedicated resources, antectively, have many more yearg
of trial and class action exper@n(in California) than Cats am¥bgs counsel, they are better-
suited to be interim class counsel.

Cats and Dogs attempt to portray Levitt's calras being insufficienstating that couns
filed “a copycat complaint in March, and therpstate[d] to a stay ddll activity until August,”
however, this characterization is unfair and bldyamisconstrues the facts. Levitt — and his

counsel — began investigating Levitt’'s claims long before Gatdags filed their complaint.
-8-
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Levitt — having noticed the relationship between his Yelp reviews and his choice to decline
advertising — began tracking t@gperiences with Yelp in JuB009. In January and February

2010 — prior to the filing of the Cats and Dogsngdaint -- attorneys from Murray & Associate

and Ongaro Burtt met with Mr. Levitt, investigateld claims, and began working on a complai

See Murray Decl.f3, Declaration @avid R. Ongaro [hereafter “OngaDecl.”], 2. As describe]
above, and as evidenced by the noticeably abstaitsd@ Cats and Dogs’s cross-motion, Levi
complaint did not copy the Cats and Dogs complaint.

Since meeting with Levitt, Murray & Associates and Ongaro Burtt LLP have met ang
spoken with dozens of business owners, evgarorzing large meetings of those who were
interested in a Ylp investigation.See Murray Decl. 5. AttorneyBom Murray & Associates alrf
Ongaro Burtt LLP have spent over 200 hourshmninvestigation, however, they are also
cognizant of not racking up needledgrneys’ fees, which can theslves be detrimental to the
interests of class membérsSee Murray Decl.§9, Ongaro DecBY Murray & Associates and

Ongaro Burtt LLP have beentihe process of drafting an anged complaint (although they hal

delayed filing pending the outcome of Yelp’s reguiand motion to consolidate the complaints).

Moreover, the two firms together have investgbéach business closely, weeding out busine
whose owners have issues with various Yefcpees, but who are not fative class members.
As stated above, Murray & Associates and Qadgurtt LLP have not completed discovery

because of the scheduling of the case managesuefarence in the Northern District for late

July.

®/ Counsel for Cats and Dogs purporhive spent 1,000 attorney hours and 1,000 la
firm hours investigating, preparing, and prosaaythe case, however, they also claim to be
content with the 10-named class representafaeded to their complaint on March 16, only
weeks after their original complaint was filed). As a result, it appears that the majority of t
hours have been dedicated to opposing a motion to transfer and two motions to consolidat
other cases and conferring withposing counsel — including amperson meeting in San
Francisco regarding case managenigsues -- hours and costs whi@ve not been spent
identifying or investigating potential claims. Moreover, they are also pursuing — based on an
objective reading of the court’s docket —i@dtous Emergency Motion to Shorten Time
Relating to Motion to CompdRule 30(b)(6) deposition.
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In addition to the time they spent almestlusively on investigating claims and
developing the case, the attorneys from My&aAssociates and Ongaro Burtt LLP have
extensive class action, jury trial,danonsumer class action experien&ee Murray Decl.q{10-11
Ongaro Decl. 195-6. Larry Murraof Murray & Associates, and Da Ongaro, of Ongaro Burtt
have been and will be acting as lead couns¢hertase. Murray Decl. Y12, Ongaro Decl.{8.
Murray, a former assistant district attorney for @ity of San Francisco, has over thirty years
trial experience and has completed over 100 trial®tdict. Mr. Murray has prosecuted class
actions and has been certifiedcésss counsel. Murray Decl. 1Mr. Ongaro, listed in Law and
Politics Magazine as a “Northern California Supawyer” has been practicing law for almost

years and has prosecuted and defended — asdeadel -- a total d24 multi-million dollar class

action lawsuits across the country. Ongaro Déxl. Ifi addition, Mr. Ongarbas substantial tria|

experience and has successfuligdrcases to verdict in California, lowa, and Massachusetts

Ongaro Decl. 9.

Murray & Associates and Ongaro Burtt LLRedroth located in San Francisco, Californi

the principal place of business of Defendant Yé&ge Murray Decl. 13, Ongaro Decl.{10. Bd
Mr. Murray and Mr. Ongaro, as well as theisasiates, are extremely knowledgeable about tf
primary California statute at issue in this ¢dsgving (collectively) prosecuted and defended 4
total of nine class action lawsuttss year alone involving California’s unfair competition laws.
See Murray Decl. 11, Ongaro De§lF. Murray & Associates’ andr@aro Burtt’s local presenc
their attorneys’ ability to work together, abjilto meet in-person,ral knowledge of California
law make the firms better-suited than a Floh@dased law firm (who appears to be primarily
handling Cats and Dogs) to take on Yelp’®mgdoing in California undeCalifornia law.

In addition, Murray & Associateand Ongaro Burtt LLP routinely take on contingency
plaintiffs’ class action cases. As a result, theywitling to dedicate reairces, in the form of
attorney and firm hours, as well as costqrwsecute Levitt's clasaction against YelpSee

Murray Decl. 14, Ongaro Decl.{11. Moreoverbglurray & Associates and Ongaro Burtt L
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employ several associates, paralegals, and contractegtso As a result, theyill be able to staff

the Levitt case as necessary, and are not limitéuetoesources of two two-person law firms.
Unlike Murray & Associates and Ongaro Burtt LLP, whose lead attoeseishave over
19 and 30 years of litigation and class action experience in California, counsel for Cats an
have far less trial and litigation experience. &wmmple, Jared Beck and Elizabeth Lee Beck
Beck and Lee were each admitted to pradaeein California and Florida in 2004 and 2006,
respectively.See Murray Decl. 15, Ex 1. Gregory \8ten was admitted to practice law in
California in 2005, and Jack Fitzgeraldsnadmitted to the California bar in 2008z2e Murray
Decl. 16, Ex. 2. Beck & Lee highlight thaethwere appointed intien class counsel iKatz et al.
v. Fifield Realty Corp., et al., No. 07-61626-CIV (S.D. Flahjpwever, the docket reflects that

their motion to become class counsel was unogpoSamilarly, with regard to Judge Morrow’s

] Dogs

of

finding that the “Weston Firm is qualified to sea® Class Counsel,” referenced in the Cats and

Dogs Cross-Motion, that quotation appears to hen lifted out of a proposed order that was
submitted to the court for a proposed settlemente appointment of the Weston Firm in that g
— like Beck & Lee irKatz-- similarly appears to be unopposeadtthile the attorneys at both firn
appear to possess some litigation experieneg, shmply do not possess the decades of trial
experience and resources that both Mr. OngabMr. Murray can bring to the tabl8eee.g.,

Four In One Company, Inc. v. Sk Foods, L.P., No. 2:08-cv-03017-MCE-EFB, 2009 WL 74716(
*3 (E.D. Cal. March 20, 2009) (appointing firm @ass counsel “with fareaching experience a

expertise as well as trial experience necedssalijigate a case of this magnitude.Parkinson v.

Hyundai Motor America, No. CV06-345AHS (MSGX) 2006 WL 2289801 at*3 (C.D. Cal. Aug.

2006) (appointing firm as class counsel whaterneys had “more experience” and “greater

resources”).

‘I In addition to Cats and Dogs counsedisk of experience, Ca#d Dogs incorrectly
takes credit for relief its couabkallegedly already obtained frovielp. Specifically, Cats and
Dogs leads off its brief with the statemémat “Cats and Dogs has already brought about
substantial changes to Yelp’s mess practices — changes whicHp/eade in direct response {
Cats and Dogs action, but almost two weeKstgeMr. Levitt filed hs third-filed copycat
complaint.” Cats and Dogs goes on to explain ¥edp now permits business owners and use
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In sum, Murray & Associates and Ongduortt are best qualified and well suited to
become interim class counsel. The trial andsctedion experience of boti the lead attorneys
will ensure that the interests of the class membeg protected. In the event, however, the Cq
determines that The Weston Law Firm and Bauk laee, are also qualified, Levitt respectfully
requests that Murray & Assocest and Ongaro Burtt be deemed co-interim class counsel.
IV.  CONCLUSION

For the reasons set forth herein, Levitt respdlgtfequests that th€ourt appoint Murray
& Associates and Ongaro Burtt as interim clessnsel and that the Court deny: Cats and Dog
Cross-Motion to Designate Cats and Dogs as lAesithn and Stay Levitt action; Cats and Dog

Cross-Motion to Deem the First Amended Conmglas the Operative Pleading; and Cats and

Dogs’ Cross-Motion for appointment of the Weston Firm and Beck and Lee as Interim Clas
Counsel.
DATED: June 28, 2010 ONGARO BURTT LLP

By: /sl
David R. Ongaro

Attorneys for Plaintiff
BORIS Y. LEVITT

see “filtered” reviews on its website and no lengllows businesses to pay to designate a
“favorite” monthly review to béeatured at the top of its page, which Cats and Dogs claims
occurred in direct response to its lawsuit. i¥/Iats and Dogs blindly takes credit for these
changes, it misleads the reader — both through ttetés brief and ints declarations — into
believing that Yelp made the described change March 1, 2010, in direct response to its
complaint and prior to the filing of Levitt's comjatd.  However, as all parties’ in this lawsuit
should be (and are likely) aware, Yelp did nake the aforementioned changes until April 5,
2010. See Murray Decl. 17, Ex. 3. The incorrectly datdbg” post, attacheds Exhibit A to thg
Declaration of Gregory S.Westonhich is dated March 1, 2010, is plainly “doctored” as it
includes a snapshot of a video (on a Yelpeempage) that was posted on Yelp’s Blog almost
three weeks later on March 18, 2010.any event, the newspaper articles Levitt submits in
support of this Opposition demonstrate ttint change did not occur until April &ter the Levitt
action was filed.
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