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San Francisco, CA 94105
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Attorneys for Plaintiff8Boris Y. Levitt
et al

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

BORISY. LEVITT D/B/A RENAISSANCE
RESTORATION CATS AND DOGS
ANIMAL HOSPITAL, INC., TRACY CHAN
D/B/A MARINA DENTAL CARE, andJOHN
MERCURIO D/B/AWHEEL TECHNIQUES
on behalf othemselve and all others similarly
situated,

Plaintiffs,
V.

YELP! INC.; and DOES 1 through 100,
inclusive,

Defendants.

Plaintiffs Boris Y. Levitt, d/b/a Renaissance Restoration, aRémaissance Furniture
Restoratiorn(“ Levitt” or “Plaintiff’), Cats and Dogs Animal Hospitdnc. (“Cats and Dogsor
“Plaintiff” ), Tracy Chan, d/b/a Marina Dental Care, a/k/a Marina Dental Care (“Chan” or
“Plaintiff” ) , and John Mercurio d/bM/heel Techniqgue§Wheel Techniquesbr “Plaintiff”) on
behalf ofthemselvesnd allothers similarlysituated, filethis class &tion Third Amended and

Consolidated ComplainhéreafterT AC”) against Defendant Yelphc. (“Yelp” or “ Defendant)

and Does 1 through 100, inclusive.
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INTRODUCTION

1. Plaintiffs bring this actionon behalf othemselvesand othe similarly situated
businesses and persons nationwide whoesubject to extortion and/or attempted extortion by
Defendanto obtain payments for advertising during ther years prior to the commencement g
this lawsuit, through the final resolutiontbis lawsuit This class action challenges Defentant
unfair and unlawful conductia violation of Calibrnia’s Unfair Competition Lawand liability
for civil extortion and attempted civil extortiendirected towards businessand theiowners.

2. Defendant’s website allows users to post reviews of businetsas's are able to
rank businesses using a star rating of orfevéostars withfive stars being the highest. Defenda
thengives the businesm overall star rating based some of the reviews. Upon information af
belief, the overall statating of some businesses is based on review®#fandanhas posted.
Defendant’s website draws @wv25 million people each monivho are able to search for and
review the public ratings of businesdes

3. Defendant’s websiteepresentshat “Yelp is the fun and easy way to find, review
and talk about what's great — and not so great, in youy’dhed Yelp is ‘Real People. Real
Reviews,” and that its purpose is to “connect people with great local bessiies

4, Defendant, howevegctuallymakes money by selling advertisements to busines
located throughout the country. Contrary to the represent@eiendant makes the general
public, a business’s reviews are often connected to whether a business adwétiSefendant.

5. Defendant statesn its website that advertisimdjows a business to increase its

exposure by the placement of advertisements above Yelp search results and obusia¢sd

nt

nd

5SES

pages Yelp alscstateghat anadvertising subscription allows a business to enhance its busingss

page with a photo slideshow and prevents similar businesses from advertising on taeofritll
page. Yelp furtherstates on its website that “[p]aying advertisers can also promote a favorite

review at thdop of their Yelp page, but can never change arder othereviews.” In addition,

1/ Defendant’s website states that “$ajf December 2009, more than 26 million people
visited Yelp in the past 30 days.”
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Deferdant states thatYelp has an automated filter that suppresses a small portion of revtew
targets those suspicious ones you see on other sites.” Defendant offers businegsaesgdve
subscriptions for amounts ranging from $300 to $1,200 per month.

6. Defendanmaintaingthat reviews may only be removed from Yelp if: 1) A user
removes the review; 2) Yelp removes the review for violating #rens of Service oContent
Guidelines or 3) “The review may have been suppressed by Yelp's automated software sys
This system decides how established a particular reviewer is and whether a review will be g
based on the reviewer's involvement on Yelp. While this may seem unfair to you, tmns syst
designed to protect both consumers and businesses alike from fake reviews (ilieipasma

review from a competitor or a planted review from an employé®).process is entirely

automated to avoid human biasd it affects both positive and negative reviews.iftiportant to

note that these reviews are not deleted (theyahlvays shown on the reviewer’s public profile)
and may reappear on your business page in the futaadfedtively “Yelp Review Terms]
(emphasis added)

7. Upon information and belief, Yelp will manipulate the reviews of businesses
nationwide to instill fear in businesses that if they do not purchase advertisipgyiife
manipulate their reviewsin a mannethat does not complyith its ReviewTerms — so that for
example: 1) Positive reviews are “removed” or “filtered”; 2) negative reviews are suddenly p
sometimes, upon information and belief, by Yelp itself or by individuals acting on leéhédfp;
3) negative revieware postedyuserseven though the reviews do not comply with the Yelp
Terms and Conditions; 4) a businesanable to designate itself in categofi@sYelp users to
search; or 5) negative reviews, which were previously filtered, are sometimes revrealed

rearrangedor reasons unrelated to the automated review filtgpon information and behe

2/ Sincethe filing of this lawsuit, Yelp has permitted website users to see filtered revie
however, website users must click on a separate link and type in a code to do soer€hde filt
reviews do not impact the overall star rating that Yelp lists for the bgsifdsis, upon informatig
and belief, Yelp can edit the overall star rating a business receives by méiittaalhg (orun-
filtering) reviews.

fem.
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Yelp’s manipulation ofeviews—in a manner that does not complith its own Review Terms-
is done strategicallyand in conjunction with or under the guise of the aateuffilter, to induce
business owners to pay for advertising with Yelp.

8. Upon information and belief, Yelp knows that when a business’s overall star r:
decines or the businesss negative reviews, the business itself suffers, and that therefore a
business fears the posting of negative reviews or the removal of positive remié& ' elp
review page. Yelp intentionallyeither implicitly or explicitly— threatendusinesses by using
this fear to force businessesagreeto pay for advertising on Yelp.

9. Due to Yelp’s conduct, businesses and/or their owners who fear facing a nege
drop inthe overall staratingand/or positive reviewsf theirbusinesssagreeto purchase
advertising to avoid Yelp’s manipulation of the business’s reviewsselhosinesses are injured
by the loss of money theare forced to pay Yelm advertising costs.

10.  Upon information and beliefsaaresult of Yelp’'sreviewmanipulatios — n a
manner that does not compigth its Review Terms— the businesses who declioepurchase
advertisinghave negative reviewsvhich otherwise would not have been posted on the Yelp
review page, attached to their businesses. In addition, pagtiesvs are also removed induce
a business to advertisés a resultfewer Yelpuseasview the business page arelfer existing
customers patronize the business, which causes a deer¢lasdusiness’s revenuesherefore,
thebusinessethatdo not purchase advertisiage injured- as a result of Defendant’s conduct
by a loss of ales, revenuesnd/or assetsln addition, due to the posting wégative reviews
and/or removal of positive reviews, the business’s reputation is injured.

11.  As aresultof Yelp’s actions, Plaintiffs bring claim for a violatiorof California
Businessard Professions Codestion17200 for unfair and unlawful conduct by Defendant an
for civil extortion and attempted civil extortion.

THE PARTIES

12.  Plaintiff Boris Levitt a resident of San Mateo County, ovamsl operates a

business called Renaissance Furniture Restoration, which is located in San Francisco, Cali

ating

itive

fornia
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13.  Plaintiff Tracy Chan, a resident of SktateoCounty, ownsnd operates a
business called Marina Dental Care, which is located in San Francisco, California.

14.  Plaintiff Cats and Dogs Animal Hospital, Inc. is a California corporation with it
principal place of busines$scatedin Long BeachCalifornia.

15.  Plaintiff John Mercurio, a resident 8anta Clar&ounty, owns and operates a
businesgalledWheel Techniques, which is located in Santa Claedifornia.

16. Defendant YelpInc. (“Yelp”) is a Delawarecorporationwith its principal place of
businesdocatedin San Francisco, Californiarelp is licensed to do, and is doing business in
California and throughout the United Statéd.all relevant timegsYelp offered its service®
businesses and persamionwide and operated its business in California.

17.  Plaintiffs areunaware of the true names and capacities of DOE@)]inclusive,
but are informed and believe, and thereon alldtg each ofhe DOE Defendants is responsible
for the acts and obligations, and should be subject to and bound by the declarations and jug
determinations sought herein. WHelaintiffs learn the true names and capacities of DOE
Defendantstheywill amend theifTAC accordingly.

VENUE AND JURISDICTION

18.  Jurisdiction and &nue argroper inthis Court as it was originally properly filed in
the San Francisc@€ounty Superior Coutiecausd®efendant maintains its principal place of
business in this countylhis matter was removed to the United States District Court for the
Northern Distret of California pursuant to 28 UGS 1331et seq This court maintainsemoval
jurisdiction over he matter becausewas remoed pursuant to 28 UGS 8§ 1331et seq

GENERAL ALLEG ATIONS

Yelp’'s Business Model

19. Atall relevant timesDefendantrelp made its review and advertising services
available to business owners nationwide.
20.  Upon information and belief, “Yelp.coins a website developed, owned,

maintained, atired, and operated IDefendantasan internet application and website that utiliz

D
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Web 2.0 usewebsite interaction.

21. “Yelp.com” consists of an onlingearch engine ardirectory of busiesses Each

business listed on Yelp.com has a unique Yelp.com listing page, which provides basic business

information and usegenerated ratings and review®nce a business listing is created, individu
registered on the “Yelp.com” website may rate and review the business.
22. To rate and review businesses, internet users simply registiee &'elp.com

website. When logged into his or her personal profile,régistered user is able to view review

als

5

he or she has posted even if Yaks removed them from the public review page for the busingss.

Accordingly, the posting user may not realize that his or her review has lpeareckby Yelp.

23. Any internet user (whether registered or not) can browse Yelp.com to tiimgisra
and reviews of businesses.

24. Ratingsbased websites, including “Yelp.com,” are highly populartzande great
power to diret the flow of commerce in a given are@ue to their widespread usagdyusiness’s
reputation is oftelwonnected to the reviews it receiv@sa ratingsbased website.

25.  Businesses may not opt out of being listedre@iYelp.com” website

26. Defendantallows businesses listed time “Yelp.com” websit¢o register foifree
“Business Owner Accoust’ which provides owners withi) the ability to track how many peopl
view their page2) the ability to update business information (such as hours of operatiorg) an
limited ability to send messages diredthya reviewer.

27.  Yelp further offers businesses with Yd@psiness Owner écounts the opportunity
to designate the business undertain Yelp search categoriegelp users can then search for th
business under the applicable category.

Yelp Advertising

28.  Upon information and belief, therélp.coni websités only stream of revenue is
from the sale of advertisements e “Yelp.com” websiteand Yelp’s sales personnel are paid,
part, through commissions.

29.  Yelp refers to businesses that purchase advertising as Yelp “Sponsors.”

[1°)

o

D
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30. The term “NonSponsor” as used in thisAC, refers only to those businesses to
which Yelp offered paid advertising subscriptions, but which declined to purchasevamising.

31. Non-Sponsors routinelgee positive reviews disappear from their Yelp.com listi
pages soon after declining to become a Yelp Sponsor.

32. Non-Sponsors routinely see an increase in the number of negative reviews on
Yelp.com listing pages soon after declining to become a Yelp Sponsor.

33. Sometimesuch negative reviews are false. Examples of false reviews are rey
that concerrservices or goods not offered by the business, or purporting to be from custome
patients who never patronized the business.

34. Upon information and belielugh false negative reviews are sometimes generat
by Yelp personnel or others who act on behalf of Yelp or at Yelp’s direction, or who are
compensated in some form by Yelplthough such false negative reviewslate Yelp’s Terms
of Service, Yelp regularly fails and refusegémove such reviews for Non-Sponsors.

35.  The cecline of their Yelp.com ratingnd the posting of false negative reviews
harms Non-Sponsors. Non-Sponsors frequently see a drop in the number of customersal
their businesses, and a decrease in income and profits.

36. To coerce businesses to advertise with Y€klp sales people either implicitly
or explicitly —represento businesses that Yelp has the power to manipulate Yelp.com busing
listing pages, and that Yelp will yield that power in favor of the business ifanex a Yelp
Sponsor and against the business if it declines to become a Yelp Sponsor.

37.  Upon information and belief, approximately 200 Yelp employees or individuals
acting on behalf of Yelpave written reviews of businesses on Yelp.

38. Infact, in the New York Times Bits Blog, dated May 12, 2008, Jeremy
Stoppelman, Yelp’s chief executiedficer, admittedthat Yelp has paid users to write reviews.
the time of the psting, Mr. Stoppelman wrote, in explaining that Yelp does not pay “for revie

directlyanymore” that“in any of the 1&itieswhere we have community managers . . . we do
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pay for reviews. Community managers in active communities are encourageduosiecie they
are modetitizens...”3

39. The mere representation of the ability to manipulate page content is suffacie
instill in businesses the fear that, through such manipulation, the business wilifsuéfkects not
to become a Yelp SponsoBusinesses frequently becor8ponsors, not based on a chstefit
analysis of the advertising, but simply because they fear the consequedeeknuig a
Sponsorship.

40. Yelp in fact manipulates Yelp.com business listing pages in favor of Yelp Spo
and detrimentally to Yelp Non-Sponsors by (a) relocating or removing negatiegvs of
Sponsors; (b) posting positive reviews of Sponsors and urging others to do thécathmving
Sponsors to choose the order in which reviews appear on their Yelp.com listing(gages;
removing positive reviews of Non-Sponsors; (e) posting negative revieMae®bponsors and
urging others to do the same; and (f) enforcing Yelp’s Terms of Servicpdos&rs, but refusing
to enforce Yelp’s Terms of Service for N@ponsors.

41. By manipulating the cerall star rating of businessé&lp itself provides
information and content posted on its website (namely thelbstar rating of a busingss
becausehe overall star rating of a business does @ptasent the reviewmsted by thirgparty
users Upon information and belief, Yelp drafts the conteraahe reviewseither through its
employees or through its Yelp Elite membersther agents with maliceto induce businesses t
advertise- which also impactshe reviewsf businesses.

Plaintiff s’ Experiences with Yelp

Non-Sponsors

Boris Levitt
42. Levitt owns a business call&knaissancEurniture Restoration.

43.  Levitt did not voluntarilylist his business on Yelp.com.

3 Saul HansellWhy Yelp WorkdNEw YORK TIMES, May 12, 2008,
http://bits.blogs.nytimes.com/2008/05/12/wymtp-works/?apage=1.

NSOr'S
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44. In early 2008, Levitt signed up for a free business account on Yelp.com. Aftel
doing so, Levitt's business received several positive reviews and one negaaveae
Yelp.com. In early May 2009, several of the positive Yelp reviews disappearet éxott’s
business’s review page causing the overall star rating of Levitt's lsstimecline.

45.  On or about May 13, 2009, Levitt contacted Yelp to inquire about why a positi
review of his business had disappeared. Levitt subsequently exchanged sevesatigmail
“Kris” from Yelp User support, who indicated that she could not assist him in removing the
review, but that she would send his request to the Yelp engineering team to review.

46. In July 2009, Levitt was contacted twice by phone by a female Yelp sales
representative who wanted Levitt to purchase advertising from Yelp.

47.  During the seond telephone conversation, the sales representald/eevitt that
his business was doing very well on Yelp because in July alone his business had 261 Yelp
views, but that Levitt's business would have an even greater number of Yelp pagd \ievits i
paid Yelp at least $300.00 a month to advertise. In response, Levitt told the sakentafive
that he felt that he did not need to advertise on Yelp because there was a high volunse of ug
reviewing his business page, and his business had an overall rating of 4.5 statslsoeagked
the sales representative if Yelp could restore teabrevievs that had disappeared during last
several months.

48. At the time Levitt was contacted by the sales representative, he had ssaen 5
reviews, oe 4star review, and one dtar review.

49. Two days aftetevitt’'s conversatiowith Yelp’'s employees- during whichhe

declined to purchasadvertising- six out of thesevenb-star reviews were removed from his

business page leavihgvitt with an overall g&rrating of 3.5 stars. As a result, during the month

of August,Levitt's busines¥’elp page received only 158 page views as opposed to the 261 p
viewsLevitt's business experienceéa July of 2009.Levitt's monthly incomedeclinedin

response.

page
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50. Upon information and beliefyelp manipulatedhe revievg of Levitt'sbusiness
becausée did not purchase advertisiag a threat angith the intent to instill fear in Levitt that
he needed to purchase advertising to avoid a further decrease in the ppagwsposted about
his business.

51. Asaresult of Yelp’'s manipulatis, Levitt's page views declinedDue to the
decline in theaverage or overafitar ratingof his busiess the reputatiomf Levitt's business also
sufferedas result of Yelp’s manipulatisn

52. To increase his overall star rating, Levitt attempted to contact the usgrosteal
the one-star review. While the user did not respond when Levitt contacted her thedpigh Y
messaging systemwvhen contacted via Facebook, the user immediately removed tls¢tapne-
review. Upon information and belief, Yelp blocked Levitt's communications with theaser
ensure that he would continue to fear that if he did notragdeghis overall star rating would
remain low.

53. Inaddition, in March 2010, Yelp removed Levitt's business frormthkiple
categories of services he had designated on his business account and restritiexhai
category. Upon information and beliige category restriction was to further induce Levitt to p
Yelp for advertising, and if Levitt had advertised with Yelp, the restnictvould have been lifted

54.  Atfter Levitt declined to purchase advertising from Yedpery 5star reviewposted
on Levtt’s Yelp business pageasremoved within 23 days after the Yelp usposted his or her
review ofLevitt’s services. As of the filing d®laintiff's original Complaint,tenout ofelevenof
the5-star reviews hatdeen removed frorpevitt’s business’s ¥lp review page Upon
information and belief, Yelp repeatedly remoyesitive reviews from Levitt’s business Yelp
review pageo instill fear in him that if he did not pay Yelp to advertise, that Yelplevoause his
business’s overall staating to remain low.

55. As aesult of Yelp’s conducfewer Yelp users viead Levitt'sbusines's Yelp
page and fewer customers patronized his business, which @adseetkase ibevitt’'s business

revenues. Thereforeevitt wasinjured —as a result of Defendant®nduct -by a loss of sales,

ay
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revenues and/or assets. In addition, due to the posting of negative reviews and/or removal
positive reviewsl evitt's business’s reputatiomasinjured.

Plaintiff Cats and Dogs

56. Dr. Perraulis a veterinarian and the owner of Cats and Dogs, which is located|i

Long Beach, California.

57.  Dr. Perrault did not voluntarillst his business on Yelp.com.

58. On September 12, 2009, Dr. Pertdadcame aware of a negative review posted
“Chris R.” on the Cats and Dogs Yelp.com listpage.

59. Concerned about the review’s language, possible falsity, and the adverse imp
could have on his business, Dr. Perrault cresésrenced the factual information alleged in the
review with his client history.

60. Upon finding that the review of ClsrR. referenced a visit that occurred over 18
months prior to its posting (6 months outside of Yelp’s 12-month policy), Margas, the
Hospital Manageat Cats and Dogs, called Yadp or around September 15, 2009, to request t
the review be removefdom the Yelp.com website for violating Yelp’s review guidelines.

61. Yelp subsequently removete reviewfrom the Cats and Dogs Yelp.com listing
page.

62. A second negative review, from “Kay K.,” appeared on the Cats and Dogs

Yelp.com listing page within fiveays of the “Chris R.” review’s removal. The review read:

The only reason | am even giving one star is because it wouldn’t allow me to continu
without it . . . otherwise, | would have given them no stars. Dr. Perrault is the rudest

I've ever been to. . probably one of the rudest people I've had the displeasure of me
| agree with the previous reviews about making you feel like an unfit mom. My pup h
been sick and | had a theory on what the problem may have been and he wouldn’t e
entertainthe idea, but instead, made me feel bad because my dog got sick. And, my
dog was terrified of him! He made me feel like | was 2 inches tall and repeatedly look
down his nose at me. Oh, and OVER PRICED! OMG! Who does he think he is??? |

feelwelcomed by him nor his staff. | paid you for a service! No need to treat me so b:

63. Soon after the appearance of these negative reviews, Dr. Perrault and Mr. Va

began receiving frequent, high-pressure calls from Yelp sales re@tases)twho promised to

of
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manipulate Cats and Dogs’ Yelp.com listing page in exchange for Cats and Ddgspg@n

advertising subscription.

64. For example, on or about January 5, 2010, Cats and Dogs received a Yelp sales c:

from “Kevin.” Kevin said that Cats and Dogs ad@aldvertise with Yelp for a minimum payment
of $300 per month, with a minimum Xgenth commitmentKevin stated that if Cats and Dogs
purchased a one-year advertising subscription from Yelp:

a. Yelp would hide negative reviews on the Cats and Dogs Yelp.com listing pa

place them lower on the listing page so internet users “won’t see” them;

b. Yelp would ensure negative reviews will not appear in Google and other g

engine results;

C. Yelp would allow Cats and Dogs to decide the order that its reviews appear

its Yelp.com listing page; and

d. Cats and Dogs could choose its “tagline,” i.e., the first few lines of a single re

shown on every search result page in which Cats and Dogs appears (for in
“Veterinarian in Long Beach”).

65.  Dr. Perrault declined the offer, saying that he wanted to track referrals from Y
for three months without ads, but might thereafter be willing to test Yelp’s advertising poten

66.  Within a week of declining Kevin’s advertising offer, the negative review from
Chris R. — @spiteviolating the Yelp Terms suddenlyeappeared on the Cats and Dogs Yelp.c
listing page.

67. Upon information and belief, Yelp posted the reviedespite the fact that it
violatedits own Terms-as a threat to cause Dr. Perrault to fear that if endi pay Yelp money
to advertise, the negative review would remain.

68.  Soon after, “Kay K.” posted a second negative review. This review was added

January 6, 2010, one day after Kevin’s sales call:

I've already left one review about how bad a vet Dr. Perrault is, but | wanted to add
something. I've been reading other people’s reviews and | must have gone to a diffe

Cats and Dogs Animal Hospital with a vet named Dr. Perrault. Oh wait, no . . . he’s the
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only one. Maybe it's a Dr. Jeckyl / Mr. Hyderig?! | don’t know. But the guy’'s an @$$.
No other way around it. He’s a jerk, a D-Bag, And so arrogant. | ran in to him in a
neighborhood store right after he saw my poor sick dog at his clinic and he looked rig
me, recognized me, rolled his eyes and looked away!!!! Seriously, someone needs tc
this guy down to the size he really is. He needs to drop his Napolean complex and b
professional. After my horrible experience with him, | took my sick dog to Bixby Anim
Clinic and | have never had a more pleasant vet experience! Go there instead! My d¢
loved everyone there! Sorry to rant, but | just wanted to get the word out there. Don't
spend the money on this overpriced errogent vet. It's not worth it!

69.  Upon information and belief, Yelg-posted tle “Chris R” and two “Kay K”
reviewsand/or manufactured its own revietesinstill fear in Dr. Perrault to advertise so that he

could avoid the negative reviews and tagline.

jht at
knot

P a

al

pg

70. Compare Cats and Dogs’ tagline to the tagline (as of January 18, 2010) of Bixby

Animal Clinic, a Long Beach veterinary business that is a Yelp Sponsor (andnbesapany

the mysterious Kay K. referred users to in her second Cats and Dogs review):

“This place IS awesome. | brought my little man (Bruin) to Dr. A. as a puppy for the p
package. They have great hours and were able to acommodate me AFTER work so
had to take extratime .. .”

71. As aresult of Yelp’s condudegwer Yelp users viewed the Cats dhagsYelp
page and fewetustomers patronized the business, which caused a decrease in business re
ThereforeCats and Dogs was injurechs a result of Defendant’s condudby a loss of sales,
revenues and/or assets. In addition, due to the posting of negative reviews, Cats and Dogs
business’s reputation was injured.

John Mercurio

72.  Wheel Techniques a wheebody shop and is owned by John Mercurio.

73.  Mercurio did not voluntarily list his business on Yelp.

74.  Inor aroundate 2008 and earl®009, negativeeviews started appearing on Wheg
Technique’s Yelp review page by reviewernso had never visited Wheel Techniques.
Specifically, Wheel Techniques had no record of the names of\levershaving visited the
shop, orrecords operforming the work described in the reviews duringmywhere close to the

time rderenced in the reviesv

uppy
| nevi

enue
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75.  For example, on March 5, 2009, “Kevin T” posted a stag-review of Wheel
Techniques, but Wheel Techniques had no recortisedin T's” name in its system, and could
not locate the type of problem he identified, regarding a weld job, on any invoice duriogma g

the time period of “Kevin T's” review.

=

76.  Around the same tim&YheelTechniques also began receiving frequent telephgne

callsfrom Yelprequesting that ppurchase advertising.

77. Upon information ad belief, Yelp employeesr individuals acting on behalf of
Yelp posted some or all of thalse reviews on thé&/heel Techniques Yelp review page prior to
soonaftersoliciting Wheel Techniquefr advertising as a thretd induceWheel Techniquet
advertise.

78.  In 2009 Mercuio, perplexed at whWheel Techniquesiaintaing an overall star
rating of 2.5 or 3 stars, called Yelp to inquire about why one of his competitors, known in thg
industry for its “shotty work,” maintained an overégklp starrating offive stars In response,
Mercuriowas toldby Yelp thatit was because his competitor advertised thati'we work with
your reviewdf you advertise with us.”

79.  On or about March 8, 2010, Wheel Technigwes contacted by Yelo purchase
advertising At the time Wheel Techgues was contacted for advertising, a ftar review was
listed at the top of its Yelp review page.

80. Wheel Techniques declined to purchase advertising and expressed frustratior
what it believed to be an advertising scam. Within minw@emestar eview was moved to the
top of its Yelp review page.

81. Upon information and belief, Yelp placed the mtar review at the top of the
WheelTechniques review pages athreat to cause Wheel Techniquedear that if itdid not pay
Yelp money to advertise, ¢megative review would remaat the top ofts Yelp review page
and/or additional negative reviews would appear, and lower its overall stgr rat

82. Mercaurio was told several times that a form&lp employee statetthat Yelp,

upon information and belief, terminated a grougaés employeesround the time that this and

or

\1%4
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similar lawsuits weréiled as a result of scamming related to advertisiMgrcurio was also told
that the computers of sales employees were, at one point, frozen to prohibit esfptopdeeing
able to change reviews.

83. As aresult of Yelp’s conduct, fewer customers patronized the business, which
caused a decrease in business revenues. Therefore, Wheel Techniques wasasjarsgbult of
Defendant’s conduct by a loss of sales, remues and/or assetsd was recently forced to file fo
bankruptcy. In addition, due to the posting of negative reviews, Wheel Techniques busines
reputation was injured. Wheel Techniques also, upon information and belief, lost largesamd
of business from insurance company referrals due to the negative reviewsréhatpee
information and belief, posted by Yelp and/or thaintenancef a negative overall star rating du
to Yelp’s manipulativeconduct.

SPONSORS
Dr. Tracy Chan, DDS

84. Dr. Tracy Chans a licensed dentistChan’soffice, Marina Dental Cares located
in San FrancisgaCalifornia.

85.  Chan did not voluntarilfist her business on Yelp.com.

86.  Prior to pring 2008, Chan’susiness’®verall Yelp starating wasapproximately
4.5 or 5 five drs. There were approximately 30 reviewsbn Chan’s Yelp review page.

87. Inor around May or Jungf 2008, Chan started getting telephoa#tscfrom a Yelp
representative nameéguinn Zimmermarf“Zimmerman”). Zimmerman would call Chan

frequently, offering her the opportunity to become a business sponsor. Zimmerman toldath

unt

an t

if she became a businegsonsor (i.e., paid for advertising on Yelp), that Yelp could offer her lots

of benefits, such as the opportunity to keep Chan’s business ratings high by hidingray bady
reviews,and bykeeping positiveeviews at the top of the Marina Dental C#edp page and
negative reviews at the bottom of the page. Further, Zimmerman indicated thatdDldput
pictures on the Yelp page, attdck and increasthe number of page views per month.

88. In addition to the benefits Zimmerman offered Chan, Zimmerman told her that
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although many Yelp reviews were manipulated by a computer sygememployees also had
the ability to remove reviews from a business’s Yelp paimmerman offered Chan advertising
for betweers300-$500 per month.

89. Inor around August 2, 2008han ultimately declinetb purchasé&elp
advertising from Zimmerman.

90. Within 2 to 3 days of the time in which Chan told Zimmerman that she did not
want to purchase advertising from Yelp, Yelp removed nis@breviews from Chan’s Yelp
review page. As a resgutheoverall starating of Marina Dental &e dropped from 5 stars to 3
stars.

91.  After the drop in Marindental Care’s overall star ratinGhan called Zimmerman

to attempt to determinghy thedrop inthe star ratindgnad occurred. Zimmerman told Chan that

Yelp “tweaks” the ratings every switenand that he could help her if she signed up for advertising

services with Yelp.

92. Upon information and belief, Yelp removed positive reviews of Chan’s busasess

a threat to cause Chamfear that if she did not purchase advertising that her business’s overall

starrating would stay low.Chan — due to the representatiorede by Zimmermanand the
immediate decline in the revieved her business — beved that Yelp manipulated Marina Dental

Care’sreviews to induce her to advertise.

93. As aresultand out of fear of further manipulations, Chan felt compelled to sign up

for advertising on Yelp so that Yelp would reinstate the positive revi@han feared that if she

did not pay for advertising, the posting of negative reviews would continue, and her business

would suffer. On August 11, 2008r. Chan signed a one-year contract with Yelp for advertisi
Within days of signing the contrad¥flarina Dental Care’s overall star rating increased to 4 sta
and various five star reviews were reinstatgdrelp. Upon information and belief, the positive
reviews were reinstated not becaus&elp’s automatd review filter(or because a user-re

posted), but because of Chan’s purchase of advertising.

=]
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94. In Odober 2008, Zimmerman asked Chan to start pagmmcreased payment of
$500.00 a month to advertise with Yelpghansaid no, and in response, she notitted her
reviews were again declng.

95. In October2008, Chan — fed up with what she believed to be extortion — decids
cancel her Yelp advertising contract. Following the termination of her cgritiep removed
positive reviews on # Marina Dental Care Yelp page and replaced them with negative revie
Upon information and belief, Yelp’s removal of positive reviews was not done pursuant to th
Yelp Review Terms, but because Chan decided to terminate her advertisnagtcodpon
information and belief, Yelp removed the positive reviews to cause Chan to feidstieatid not
pay Yelp for advertisingYelp would continue to remove positive reviews from her business’s
Yelp listing.

96. In March 2009, after Yelp had — anagain- removed several posié reviews,
Chan attempted to post a negative review about Yelp’s conduct towardstiheMarina Dental
Care Yelp reviewpage Within two to three days, Yelp removed six positive revie\ai ef
whichwere 4 or Sstar ratings- from the Marina DentaCare Yelp page. As a result, the Maring

Dental Care overall Yelp staating fell to 3 starsUpon information and belief, Yelp’s removal

ad to

WS.

e

of the positive reviews was not done pursuant to the Yelp Review Terms, but to induce Chan to

pay for advertising afior toretaliate against her ttiscourage her from posting negative
information about Yelp.

97. In May 2010, Chan posted a negative review about Yelp to her own website.
Within two days, Yelp removed six positive reviews from the Marina Dental Calpepag

dropping the overall star review of Chan’s business from 4 stars to 3.5 stars.

98. That same monthiChan wrote a letter to Yelp, which described her experiences.

response, Yelp removed additional positive ratiings the Marina Dental Care Yelp pagedan
the Marina Dental Care overall stating fell to 2.5 starsUpon information and belief, Yelp’s

removal of the positive reviews was not done pursuant to the Yelp Review Terms, but to ing

uce
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Chan to pay for advertising and/or to discourage her from posting negative itdoradaout
Yelp.

99. Thereafter Chan called Yelp’s New York office to inquire about Yelp’s automa|
review system and spoke with “Paul.” Paul stated that the review process was all automats
when pressed, Paul admitted to Chan that Yelp manually adds and removes reviews lased
own discretion. He also admitted thélp’s primary revenue strears from Sponsors.

100. As of spring 2010Yelp hadfiltered 77 reviews of Chan’s office, 75 of whialere
positive reviewsmeaning that #apositive reviews were not factored into Chan’s office’s overs
star rating on Yelp.Upon information and belief, the filtering was not donebijrely bythe
automated filter, byprimarily by Yelp asan attempt to threaten Chan so that she wouldgray
advertising with Yelp.

101. As aresult of Yelp’snanipulation of the Marina Dental Care revie®banlost
money in advertising costs she paid to Yelp to avoid Yelp’s manipulation otiesvsof her
business in a manner that did not compith the YelpReview Terms. Chaalso experienced a
decline in new patients that cesponded almost directly to the decling/elp star ratings

102. In addition and s a esult of Yelp’s conductewer Yelp users viead Chan’s
business Yelp page and fewgpatientspatronized her business, which cauaetkcrease in
Chan’s businesevenues. Therefore, Chan wagired — as a result of Defendant’'s condubty—
a loss of sales, revenues and/or assets. In addition, due to the posting of negetixgeaedior
removalof positive reviews, Chan’s business’s reputati@sinjured.

Other Businesses and PersehExperiences with Yelp

103. Upon information and belief, Defendant manipulated the reviews for hunaireds
thousands of other businesses before aradfer a Yelp customer service representatjveke toa
person or businesbout advertising on YelpUpon information and belief, Defendant
manipulated the reviews, under the guise of or in conjunctionitsitutomated filterto cause
fear in businesssor personshat if theydid not purchase advertising, Yelp would cause negati

reviews to appeasr positive reviews to disappear, which would, in turn, decrease the overall

ted
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rating of the business persorand causé to incura decrease in sales, assptsfits, and/or
revenuesharm to the business’s or person’s reputation, and a loss in advertising costs.
Defendant’s conduct impacted businesses and persons located nationwide and thgratbee
interstate commerce.

CLASS ACTION ALLEGATIONS

104. Plaintiffs bring this action on behalf dhemselvesnd all othersimilarly situated
pursuant td-ederal Rules of Civil Procedu28(b)(2) and 23(b)(3)

105. The subclassdbat Plaintifs seek to represent atefined as follows:

a) Non Sponsors All similarly situatedbusinesses and persons nationwide whrein
contact withYelp regarding the option to advertise on Yelp, declined to purchase
advertising, an@s a result of ngiurchasing advertisingyere subject to the
manipulation of the reviews of their busineslgsrelp— in a manner that did not
complywith Yelp’s representations regarding its Review Térmsduring the four
years prior to the commencement of this lawsuit, throughitaéresolution of this
lawsuit

b) Sponsors:All similarly situated businegs and persons nationwide who were in
contact with Yelpregarding the option to advertise on Yelp, whosees were

manipulated by Yelp in a manner that did not comply with Yelp’s representations

4/ Many stories have been published that describe similar allegations relating to Yelp’
conduct. See e.gYelp and the Business of Extortion,Za0ailable at
http://www.eastbayexpress.com/eastbayAmipgthe-business-oéxtortion
20/Content?0id=1176635ee alsdttp:www.yelp.com/biz/yelganfrancisco.

5 For purposes of both subclass definitigReview Terms means, as set forth in the
complaint, Yelp’s public representation that reviews may only be removed fripnfYE) A user
removes the review; 2) Yelp removes the review for violating the Terms of Sendontent
Guidelines or 3) “The review may have been suppressed by Yelp's automated software sys
This system decides how established a particular reviewer is and whether a review will be s
based on the reviewer's involvement on Yelp. While this may seem unfair to you, tmnsisyst
designed to protect both consumers and businesses alike from fake reviews (iieipasmaview
from a competitor or a planted review from an employEeg. process is entirely automated to
avoid human bias, and it affects both positive and negative reviews. It's important to ibtiesth
reviews are not deleted (they are always shown on the reviewer's public profile) and may re
on your business page in the futtre.

[72)
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regardng its Review Termand who thereaftggurchased acertising during the four

years prior to the commencement of this lawsuit, through the final resolutioms of thj

lawsuit (“Sponsors).

106. This action has been brought and may be properly maintained as a class actiq
underFederal Rules of CiviProcedure 23(b)(2) and 23(b)(3).

107. Defendant has acted or refused to act on grounds that apply generally lasthe (
so that final injunctive relief or corresponding declaratory relief is appropriate respecttigsbe
as a whole

108. Numerosity: The Class is so numerous and geographically dispersed that join
all Class members is impracticablgpon information and beliefhere arenundreds, if not
thousandsof similarly situatedousinesses and persons nationwide.

109. Commonality: This action presents questions of law and fact common to the
members of the Class whighedominate over questions affecting individual members of the
Class. 8chquestions of law or fact include, but are not limited to:

a) Whether Defendant unlawfullgommitted extortionand/or attemetd
extortion, as a predicate fovalation of California Business &
Professions Code § 172@0seg.

b) Whether Defendaninfairly manipulated the reviews of businesses of
Plaintiffs and the Clag® encourage them to advertise in violation of

CaliforniaBusinesst Professions Code 8§ 172Q4 seq

C) Whether Defendant is liable for civil extortion to Plaintiffs and the
Class; and
d) Whether Defendant is liable for attempted civil extortion to Plaintiffs

and the Class.

110. Typicality: Plaintiffs’ claims are typicabf the claims of the Class, and Plairgiff

have no interests that are adverse or antagonistic to the interests of theentihersmof the Class|

DN
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111. Adequacy of Representation: Plaintitgl fairly and adequately protect the
interests of the other membafthe Class Plaintiffs arecommitted to prosecuting this Class
Action and have retained competent counsel experienced in litigation of this nature.

112. Superiority of Class Action: A class action is superior to other availablestiea
the fair and eftient adjudication of this controversy. Individual joinder of all Class Members
not practicable, and questions of law and fact common to the Class predominate over any
guestions affecting only individual members of the Cl&3lass nembes have beedamagedind
areentitled to recovery by reason of Defendants’ unfair and unlawful businessgsacilass
action treatment will allow those similarly situated persons to litigate their claims in the man
that is most efficient and economical for the parties and the judicial system.

113. Class treatment is appropriate andividualized inquiriesvill not be necessary
because, upon information and belief, Yelp’s computer software and records will skaduch
class members were contacted for advertisthghether the class membersviews were
manipulatedn a manner that did not comply with the Yelp Review Termsji8ther the class
memberdid or did not purchasadvertisingand/or upgrade its advertising package; and 3)
whether, in response, the rews of the class member’s business were manipulated in a mant
that did not complyvith the Yelp Review Terms.

FIRST CAUSE OF ACTION

(Violation of Business & Professions Code 8§ 17208eq).
(Sponsors and Non-Sponsors v. Defendant)

114. Plaintiffs incorporée by reference paragraplisthrough 113 inclusive, as though
fully set forth herein

115. Plaintiffs asserthis caug of action on behalf dhemselvesnd the Class.

116. California Business & Professions Code § 17808eq prohibits unfair
competition that ign unfair or unlawful business practice.

117. Defendant threateed to or didnanipulatehe reviewsand overall staratings of

businesseand/or persons i a waythat did not comply with its ownd¥iew Terms-to cause

ner

er
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fear in businesses and/or their owstrat if theydid not payYelp for advertising Yelp would
manipulate the reviews of their busingss way that would cause them financialrhand harm
to their business’ reputations.

118. As a resultDefendant unlawfully attempted &mdbr did in factcommit extortion
as set forth in California Penal Code sections 518, 519, 523tHs24obbs Act,civil extortion
and civil attempted extortioloy intentionally and unlawfully using fear (the removal of positive
reviewsand/or the additioor manipulation of negative reviewby implicit or explicit threat$o
causdanjury to Class membergusinessggo induce the Class membersctimsent tay

Defendant for advertising

119. Defendant’s conduct is unfair and harms competition by favoring businesses that

sulmit to Yelp’s manipulatie conduct and purchase advertising to the detriment of competin
businesses that decline to purchase advertising and have their reviews hegatweulated by
Yelp.

120. Defendant’s conduct further constitutes unfair competition because the harm
caused by Defendant’s manipulation of Class members’ reviews to clagsensemcluding
damage caused tbeir sales, revenues and/or assetd business reputations, greatlyeeighs
any benefit to Defendam advertising sales. Any reasqustification and/or motive for Yelp’s
manipulations of Class members’ reviewgsloot justify the substantial financial and
reputational harm businesses have suffered.

121. In addition, he harm to class members caused by Defendeon@uct, which
includes threats, retaliation, extortion and/or attempted extorigasybstantiallynjurious to
consumer class membeesd constitutes unfair competitio€lass membeisave lost sales,
profits, revenuesassetsadvertising payments, and their bussespiationshave been harmed
due to Defendant’s conduct. Defendant’s actions davestatetusinesses that are struggling
survive in today’s economy.

122. Defendant’s cnducttowards Class membersmost of whom did not chge to be

on Yelpin the firstplace—is alsoimmoral and unethical.

y

o

THIRD AMENDED COMPLAINT 22
Case Nos. CV 101321MHP; CV 1002351 MHP




© 00 ~N oo o b~ w N R

N N N DN N DN DN NN R R R R R R R R R R,
0o ~N o O~ W N P O © 00 N oo o~ wWw N B O

123. Both Plaintifs and the Class have been deprived of money, either in the form
lostbusinesgsevenuesand/or assetsr in payments made to Defendant for advertisasga result
of Defendant’s wrongful conduct andlawful acts and practicesPlaintiffsand the Class
memberstherefore, have sustained injury in fact.

124. As a result, Sponsor Class members were injured in the form of advertising
payments they made to Defendants, and are entitled to restitution.

125. Sponsor Giss memberare entitled to equitable and injunctive relief in the form
restitution and disgorgement of all earnings, profits, compensation and benéditsl &es
obtained as a result of such unfair and unlawful business practices. Defendaenhas)sly
enriched by receiving substantial monies and profits advertising payments made Blaintiffs
and the Clas® avoid negative manipulations of their reviews.

126. For Non-Sponsor Class members, Defendants took a direct ineffectual step tg
committing extortion by attempting to make the Class members fear that if they did not purc
advertising, their overall star ratimgd/or public reviews would decline.

127. Non-Sponsor Class members were injured by Defendant’s conduct by the har
caused tahe reputations of their businesses, a decline in their business assets andmpofits, &
goodwill. As such, they are entitled to injunctive relief.

128. Plaintiffsand members of the Class seatoart order requiring Defendant to
immediately cease such vadlons of consumer protection and unfair competition statutes and
enjoining Defendant from continuing to conduct business via the unlawful or unfair busitgess
and practices complained of herein.

129. Plaintiffs additionally requdasan order requiring Defeiaait to disgorge itsl -gotten
gains as described above and aliay Sponsor Class Membdtsl restitution of all monies
wrongfully acquired by Defendably means ofgch unlawful business practices awds of unfair

competition plus interest and attoegifeesso as to restore any and all monies to Plagéfid the

of

ward
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Classthatwere acquired and obtained by means of such unfair and unlawful business practices.
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130. These violations serve as unlawful predicate acts for purposes of Business ar
Professions Code § 17200, and remedies are provided therein under Business & Professio
§ 17203.

SECOND CAUSE OF ACTION

(Civil Extortion)
(Sponsors and Non-Sponsors v. Defendant)

131. Plaintiffs incorporate by reference paragraphs 1 through 130 inclusive, as thol
fully set forth herein.

132. Defendant obtained property from Plaintiff Chan and the Sponsor Class memi
with their consent in the form of advertising payments.

133. Defendant attempted to obtain property from Plaintiffs Levitt, Cats & Dogs,
Mercurioand NonrSpon®r Class membeiis the form of advertising payments.

134. Defendantrongfully threatened to or did manipulate the reviews, and overall §
ratings of businesses and/or persons a way that did not comply with its own Review Terns
to cause fear in busesses and/or their owners that if they did not pay Yelp for advertising, Y¢
would manipulate the reviews of their business in a way that would cause themafihanei and
harm to their business’ reputations.

135. As a result, Defendant unlawfulgpmmitted civil extortiorby intentionally and
unlawfully using fear (the removal of positive reviews and/or the addtiomanipulationof
negative reviews by implicit or explicit threats to cause injury to Class members’ businesses
induce the Class membdusconsent to pay Defendant for advertising.

136. As a result, Sponsor Class members virar@ned by paying advertising paymentg

to Defendant as a result of the threatsd are entitled to damages in an amount to be proven at

trial.
137. For Non-Sponsor Class members, Defendlamit a direct ineffectual step towards
committing extortion by attempting to make the Class members fear that if they did not purc

advertising, their overall star rating and/or public reviews would decline.
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138. Non-Sponsor Class members were injured by Defendant’s conduct by the har
caused to the reputations of their businesses, a decline in their business assefgsarathgr
goodwill, and are entitled to damageasan amount to be proven at trial.

139. The acts oDefendant were so outrageous, willful, wanton and in reckless
disregard tdlaintiffsand the Class as to entitéaintiffs and the Class to punitive damages in
amount to be proven at trial.

THIRD CAUSE OF ACTION

(Attempted Civil Extortion)

(Non-Sponsors v. Defendant)

m

140. Plaintiffsincorporate by reference paragraphs 1 through 139 inclusive, as though

fully set forth herein.
141. Defendant attempted to obtain property from Plaintiffs Levitt, Cats & Dogs,

Mercurioand NonSponsors in the form of advertising payments.

142. Defendantwrongfully threatened to or did manipulate the reviews, and overall star

ratings of businesses and/or persons a way that did not comply with its own Review Terns
to cause fear in businesses and/or their owners that if they did not pay Yelp foisadyerelp
would manipulate the reviews of their business in a way that would cause themafihanei and
harm to their business’ reputations.

143. As a result, Defendant unlawfulbpmmitted attempted civil extortidoy
intentionally and unlawfully using fear (the removal of positive reviews antkoadditionor
manipulationof negative reviews by implicit or explicit threats to cause injury to Class memb
businesses) to induce the Class members to consent to pay Defendant foiraglvertis

144. For Non-Sponsor Clasmembers, Defendatttiok a direct ineffectual step towards

ers’

committing extortion by attempting to make the Class members fear that if they did not purghase

advertising, their overall star rating and/or public reviews would decline.
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145. Non-Sponsor Class merals were injured by Defendant’s conduct by the harm
caused to the reputations of their businesses, a decline in their business assefgsarathgr
goodwill, and are entitled to damages in an amount to be proven at trial.

146. The acts oDefendant were soutrageous, willful, wanton and in reckless
disregard to Non-Sponsors as to entitle Non-Sponsors to punitive damages in an amount tg

proven at trial.

be
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PRAYER FOR RELIEF

WHEREFORE, as a reglt of the foregoing, Plaintiffs prafpr relief as follows:

1. Declaring this action to be a proper class action maintainable ederal Rules
of Civil Procedure 23(b)(2) and 23(b)(®ertifyingappropriate subclassaad certifying Plaintif$
as Class Representatsye

2. Enjoining Defendant from conductiitg business through the unlawful acts and
practices described in this Complaint;

3. Requiring Defendant to disgorgeiltsgotten gains, as appropriate;

4 Awarding restitution, as appropriate;

5. Awarding pre and posjudgment interest;

6 Awarding damagem an amount to be proven at trial;

7 Awarding punitive damages in an amount to be proven at trial,

8. Awarding Plaintifs all costs ad expenses, including attorneyesés,fees permitted
under California Code Civil Procedure section 182%eq and

9. Granting such other and further relief as this Court may deem necesspey, pr

and/or appropriate.

DATED: May 23, 2011 ONGARO BURTT & LOUDERBACK LLP

By: /s/David R. Ongaro
David R. Ongaro
Attorneys for PlaintiffBoris Y. Levittet al

THIRD AMENDED COMPLAINT 27
Case Nos. CV 101321MHP; CV 1002351 MHP




