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1 FULL CONSENTDECREEORDERAND JUDGMENT

2 INTRODUCTION

3 1. Plaintiff CRAIG YATES is a personwith a disability whosecondition requires

4 the full time useof a scooteror wheelchairfor mobility

5 2. DefendantsMARKOS PROPERTIES,INC. is the owner,operator,and lessorof

6 the strip shopping center located at or near 967 to 971 Front Street, Novato, California

7 (hereafter,“Subject Property”). Defendantleasesthe portion of the propertyknown as Italian

8 Delite at 971 Front Streetto ITALIAN DELITE andTARIK BILAL.

9 3. Plaintiff and the Defendantsshall also be referredto collectively herein as the

10 SubjectParties.

11 4. Plaintiff filed this action for himselfand all other similarly situatedmembersof

12 the public to vindicatetheir rights underthe Americanswith DisabilitiesAct of 1990 (“ADA”),

13 42 U.S.C.§ 12101 et seq.,and Civil Code Section54 and 54.1.

14 5. Plaintiff allegesthat Defendantsviolated thesestatutesby failing to provide full

15 and equal accessand related facilities, including an accessibleroute from the public sidewalk

16 and boundaryof the side andleadingto all elements,facilities and servicesthroughoutthe strip

17 malL, the parking facilities, the entrancefacilities, the public restroom,and, in the Italian Delite,

18 the service counter,and interior and exterior dining tables. Plaintiff further alleges that

19 Defendantsfailed to provideaccessto the portion of the strip mall and parking lot locatedalong

20 the face of Mirabella Street. Specific identification of the facilities and their deficiencieshas

21 beenidentified by the partiesthroughan exchangeof information at the site inspectionheld on

22 Julyl9,2010.

23 6. Plaintiff allegesthat the subject building and site has undergoneconstruction

24 triggering the requirementof full compliancewith regulationsin the altered areas,and that

25 further Defendantscould easily afford to makes its facilities and servicesaccessiblewithout

26 significant difficulty or expense. All Defendantsdeny this allegation;but for purposesof this

27 settlement,on mutually agreedterms of injunctive relief, said dispute does not vitiate the

28 Consent decree. The ConsentDecree Orderis Injunctive based on agreed retrofit of the
hh,,oc4,‘law 0)7Ices
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I premiseswhetheror not requiredwhich is in contention.Nothing herein shall be construedas

2 an admissionby all Defendantsthat the retrofit was required.

3 7. The subject partiesenter this Full Consent Decree Order and Judgment

4 (hereafter“ConsentDecree”) in order to filly resolve the issues,claims and defensesin this

5 case. This resolutionis without prejudiceto Plaintiffs remainingclaims againstother named

6 defendantsin this action, including, but not limited to, DefendantsHAROLD S. POZZI, JR.;

7 HAROLD S. POZZI 2002 TRUST; ROSALIE ARTTGIAM 2009 TRUST; ROSALIE

8 ARTIGIANI, which are ongoing, and which are otherwisenot intendedto be affectedby this

9 decree.

10

11 STIPULATIONS

12 8. Plaintiffs Qualified Disability. Plaintiff qualifies as a “personwith a physical

13 disability” asdefinedby the relevantstatutes.

14 9. Plaintiffs Statusas Aggrieved and PotentiallyAggrieved. Plaintiff CRAIG

15 YATES alleges he has standing, that he Lives in Terra Linda, that he regularly conducts

16 personalaffairs in Novato, includingshoppingand dining. While noneof the Defendantsadmit

17 all of the foregoingallegations,they agreethat sufficient facts supportPlaintiffs qualification

18 as “aggrievedand potentiallyaggrieved”underthe relevantstatutes,and hisindividual standing

19 underArticle III of the U.S. Constitution.

20 10. Qualified Facilities. The Italian Delite qualifies as a “public accommodation”

21 and “commercialfacility” underall applicablestatutesand regulations.

22 11. Alteration History. The partieshave beenunableto stipulatethat all facilities

23 in issue have undergonesufficient and recent alteration and/or new constructionto require

24 compliancewith the AmericansWith Disabilities Act AccessGuidelinespublishedin 1992, as

25 it appliesto altered facilities,and that the restaurantis otherwisesubjectto the requirementsof

26 Civil Code Section 54.3 and Title 24, Part 11, of the California Codeof Regulations.However

27 the retrofit undertakenis as if such alteration had taken place. It is admitted that the subject

28 premiseshavenot beenenlargedduring the applicableperiodsof time.
Mmnc ‘lavOffcu
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12. Scope of Facilities in Issue. The following are the facilities at the Subject

2 Restaurant affectedby this ConsentDecree: including, but not limited to: the accessibleroute

3 from the public sidewalkand boundaryof the site to the main entranceof the restaurant,the

4 main entrance,the exterior sidewalkdining, the dining facilities, the refrigerateddrink cooler

5 and its landing, the servicecounterandthe public restroom.The retrofit plansof the areasother

6 than the refrigerateddrink cooler, its landing,andthe servicecounterare reflectedin the permit

7 set of building drawingsA-i through 7 submittedto the City of Novato for permit, by Markos

8 Properties’ architect Marty Zwick, and shall be the basis for the ConsentDecree and any

9 injunctive reliefto enforcesameif needed.

10

11 JURISDICTION

12 13. The facts requisite to federal jurisdiction are admitted. This Court has

13 jurisdiction pursuantto 28 U.S.C. §1331 for the alleged violations of the ADA, 42 U.S.C.

14 § 12101,et seq. Article III jurisdiction is properdue to the Plaintiffs continuedexposureand

15 use of the restaurantfor dining. Pendantjurisdiction of the state law claims arises from a

16 commonnucleusof fact and is proper.

17 14. This Court shall have continuing jurisdiction to interpret and enforce this

18 ConsentDecreeuntil Defendantshave fulfilled all conditions hereunder. Thisagreementis

19 contingent upon Court’sacceptanceof this continuingjurisdiction.

20 15. The partiesagreeto entry of this Consent Decreein order to resolvethe below

21 listed allegationsraisedin the Complaintfiled with this Court on April 12, 2010. Accordingly,

22 the partiesagreeto this ConsentDecreewithout trial or further adjudicationof any issuesof

23 fact or law concerningthe issuesspecifiedhereinFull ConsentDecreeJudgmentandOrder.

24 WHEREFORE,the partiesherebyagreeand stipulateto the Court’s entry of this Full

25 Consent DecreeJudgmentand Order, whichprovidesas follows:

26 I//I

27

28
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1 SCOPEOF SETTLEMENT

2 16. As to the signatoryDefendants,This ConsentDecreeshall be a full, complete,

3 and final disposition and settlementof the below claims that have been or could have been

4 alleged in the Complaint, including for injunctive relief, declaratory relief, statutory and

5 compensatorydamages,including personal and bodily injury, and Plaintiffs claims for

6 reasonablestatutory attorneyfees, litigation expensesand costs. This ConsentDecreewas

7 reachedthroughnegotiationsbetweenthe SubjectParties. The Court shall retainjurisdiction of

8 this action to enforceand interpretthis Full ConsentDecreeJudgmentand Order. The parties

9 agreethat if they or any of them seekCourt enforcementof this Full ConsentDecreeJudgment

10 and Order, any such enforcementwill be by noticed motion, application or other appropriate

11 requestfor an order for specificperformance,and that a contemptcitation or decreewill not be

12 soughtby any party.

13

14 AGREEMENTSCONCERMNGINJUNCTIVE RELIEF

15 17. Specific Agreed Remediations.As a part of a compromiseof global liability,

16 eachand all Defendantsagreethat theyshaLl bejointly and severallyresponsibleto perform the

17 following work to provide disabledaccessat the SubjectRestaurantas set forth in the attached

18 Zwick plansA-I to 7 filed with the City of Novato,attachedheretoas Exhibit A:

19 /1/I

20
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1 CurrentCondition RequiredRemediation

The pathof travel from the boundaryof the
site to the end of the curb ramphasslopes
that far exceed8.33%maximumslope
permittedby the code, it hasvertical
changesin elevationin excessof ‘/2 inch, it
hasa counter-slopeat the endof the
drivewayand in the gutter-swalethat is far
in excessof 5%,

Createa fully compliantaccessible
route from the boundaryof the site to
the main entrance.This route shall
haveno cross-slopein excessof 2%,
no slopein the directionof travel in
excessof 5% (unlessthe elementsof a
compliantramp are provided),andno
vertical changein rise in excessof ¼
inch or V2 inch beveled. For the
portion of the accessibleroute that
utilizes a ramp, provideall the
requiredelementsfor a ramp,
including a maximumslopeof 8.33%,
maximumcross-slopeof 2%, fully
complianthandrailson eachside of
the ramp,wheelguidesalongboth
edges,a 72 inch long level landingat
the bottomof the ramp, a level landing
at every 30 inchesof rise, and a
minimum 5’ X 5” landingat the top.

28
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3.102 The slopeof the rampat the main entrance Providea fully compliantaccessible
to Italian Delite exceeds8.33%, lacks route from the boundaryof the site to
flared edges,hasa cross-slopein the the main entrance. See3.101.
bottom landing, lackstactile dooms,and is
not connectedto anyaccessibleparkingvia
an accessibleroute, nor to the boundaryof
the site

3.103 At the main entrance:(1) the strike edgeof Providean exterior landingthat is a
the entry door is approximately2 inches minimum of 60 inchesin depth,that
insteadof the 24 inchesrequiredby the extends24 inches beyondthe strike
code; (2) the door landing on the exterior is edgeof the door, and projectsout a
lessthanthe 60 inchesrequiredby code; minimum of 60 inchesmeasured
(3) the interior door landing is hasa depth perpendicularto the faceof the close
of approximately48 inchesinsteadof the door. Providean interior door landing
60 inchesrequiredby code(becauseof the that extends60 inchesfrom the faceof
tablesand chairs locatedwithin this area) the closeddoor, anddevelopa written

policy, backedby employeetraining,
that trashcans,tablesand chairsshall
not be placedin this area(which shall
be markedon the floor similar to the
markingspresentlyfound in front of
the beveragecooler).

—5—Full ConsentDecreeOrderandJudgment(Italian Delite (asto DefendantsMarkosProperties,
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3.104 Pre-suitphotographsdepicta beverage Developa written policy, backedby
cooler whoselanding is obstructedby a employeetraining, that trashcans,
table and chairs. However,at the time of tablesandchairsshall not be placedin
the inspection,this areais now markedto this areawhile the restaurantis in
be keptclear, operation.

3.105 The heightof the servicecounterexceeds Providea lower sectionof the service

the 34 inch maximumheight,and counterthat hasa minimum lengthof
otherwiselacksa loweredsection. 36 inches,and a maximumheightof

34 inches abovethe finished floor

(AFF).Note: SeeDanzProposalat
Exhibit 1.

• 3.106 On theraisedsen’icecounterat the Placeall theseitemsat a lower counter
napkins,condiments,straws,toothpicks that is seta maximumheightof 34
and servicebell. inches AFF. Note, the lowered

sectionof the servicecounter
mentionedin 1.105 shall not be used
for this purpose.

3.107 The ATM doesnot havethe requiredclear Providea cleargroundfloor spacethat
groundfloor spaceadjacentto it. is a minimum of 30 incheswide by 48

incheslong (that hasthe 48 inch side
parallel to the faceof the ATM
machine),so that a sidereachcan be
accomplishedto the highestoperable
mechanism;or, lower the heightof the
highestoperablemechanismto 48
inchesAFF, and providea clear floor
spacethat is a minimum of 30 inches
wide in front of the machine.

3.108 Noneof the tableshavekneespacethat Provideat leastonedining tableof

projectsa minimum of 19 inches eachtype thathaskneespace
underneaththe tables. We observed2- underneathit that is a minimum of 30
personand 4-persontabletypes. incheswide, 27 incheshigh, and

projectsbackunderneaththe table a
minimum of 19 inches(with no
pedestalor pedestalbaselocated

anywherewithin the rectangular

dimensionof this space). Note: See

DanzProposalat Exhibit 1.
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3.109 A pre-suitphotographdepicts exterior If the tablesare reinstalled,providean
dining tablesobstructingwalkway running accessibleroutebetweenthe
alongthe front face of the restaurant. This restaurantandthe otherfacilities on
walkway accessiblethe other facilities and sitethat hasa minimum width of 48
public accommodationson site. These inches. Note: SeeDanzProposalat
tableswereno longerpresentat the time of Exhibit 1.
our inspection.

3.110 Noneof the exteriordining tablesdepicted If the tablesare reinstalled,provideat
in the pre-suitphotographappearto be leastonethat haskneespace
compliantwith the code. underneathit that is a minimum of 30

incheswide, 27 incheshigh, and
projectsbackunderneaththe tablea
minimum of 19 inches(with no
pedestalor pedestalbaselocated
anywherewithin the rectangular
dimensionof this space).

I//I
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1 The current designatedaccessible parking
spaceservingthis southof the mall is non-
compliantwith code. The unloadingzone
is4’ 8 “wide insteadof the 8’ width
requiredfor a van accessibleparkingplace.
The curb rampprovidedto accessthe
sidewalkprojectsinto the unloadingzone
and into the accessibleparkingspace,
neitherof which is permittedby code. The
sign paintedon the surfaceof the parking
spacehasnearly beenobliterated,which is
a violation of the obligation to maintain
accessibilityfeatures.No pole or wall-
mountedsign has beenprovidedat the end
of this space. Noneof the lot entranceshas
been postedwith a sign indicatingthat
vehiclesparkedin the accessiblespace
shall be towedaway, nor hassucha sign
beenpostedat the subjectparking space.

Eitherremediatethe current
designatedaccessibleparkingspaceat
the southend of the strip mall, or (if
not shared), providea new compliant
van accessiblespaceat the northend
of the strip mall. Either way, the
spaceshall be a fully compliantvan
accessiblespace,i.e., with the parking
and unloadingsurfacemeetingthe
code’sdefinition of “level” - i.e., no
slopeor crossslopewithin theseareas
shall exceed2% as measuredin any
direction(ftilly eliminatingthe
existingcurb ramp that currently
projectsinto these spaces);the parking
areashall be restripedto a minimum
of 9 feetwide and 18 feet long; the
unloadingzoneshall be a minimum of
8 feet wide and 18 feet long (as
measuredfrom the centerlineto
centerlineof the striping); pole-or
wall-mountedsignageshall be
centeredat the headof the parking
space,which shall also be mountedat
the correctheight; signageat the end
of this spaceshall include a
designation“van-accessible”;such
signageshall havethe required
protectivelanguagewarningthat those
illegally parkedin the accessiblespace
will be towed(alternatively,this
information canbe postedat eachof
the drive entrancesto the general
parking lot); and the unloadingzone
shall be hatchedand containthe words
“No Parking” paintedwithin it.

28
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3.112 The slopeof the curb ramp (betweenthe Providea new curb rampthat hasa
accessibleparkingspaceandthe top of the maximumslopeof 8.33%,a maximum
sidewalk) is too steep,it hasflared sides cross-slopeof 2%, flared sidesthat do
whoseslopefar exceedsthe maximum not exceed10%, a minimum widthof
permittedby code,and there is no tactile 48 inches,tactile domeson the surface
warningon the surfaceof the curb ramp. of the ramp, and landingsat the top

andbottomthat are leveland
unobstructed.

Il/I

Full ConsentDecreeOrderand Judgment(Italian Delite (asto DefendantsMarkosProperties,
Inc.; Italian Delite andTankBilal): CaseNo. CV-1O-1549.JI

—8—

Case3:10-cv-01549-JL   Document26    Filed12/01/10   Page10 of 28



imnc ‘law Off len
59 HILLTOP CRESCENT

WALNUT CREEK.
CA 94597-3452
(925) 555-0401

The pathof travel betweenthe parking
spaceandthe restaurantand/or otherstore
fronts is constrictedat placesby the
newspaperboxes,and overhangingparked
vehicles. The walkway hascross-slopes
alongthe outsideedgeof the walkthat
exceedthe 2% maximumcross-slopeby
manymultiples. Atthe cornerof the lot,
and near theconnectionof the two
buildings, thereis a vertical changein rise
in excessof V2 inch.

The sanitary facilityin the Italian Delite
doesnot havean accessibleroutebetween
the service counter/maindining areaand
the restroom. The ADA andTitle 24
signagehasnot beenprovided. The width
of the entrydoor into the restroomis much
lessthan theminimum clearwidth required
by the code. Insidethe restroom,the
facility fails to meet theminimum
requirementsof the codein almostevery
respect. In summary, thisrestroomcannot
be enteredor used bya disabled person
usinga wheelchairor other mobility
assistivedevice.

Provide wheelstopsat the headof all
parkingspacesto preventobstruction.
Survey,cut-outandreplaceall
sectionsof the sidewalkcontaining
cross-slopesin excessof 2%. Remove
or relocatethe newspapersto more
appropriatelocation. Correctthe
sidewalkso that it hasvertical change
in elevationin excessof ¼ inch or ½
inch beveled.

Reconfigurethe layoutof the restroom
to incorporatea portion of the corridor
outside the restroom, and a minor
portion of the kitchen areato createa
fully compliant single-occupancy
restroom. Removesthe tables along
the accessiblerouteto the restroom,or
reducethe size of the employeearea
on the kitchen side of that corridor
wall to provide a minimum of 36
inches clear between the end of the
tables and the face of the wall
(Plaintiff believes placementof 2-
person tablescan be achievedin this
space). Or, provide a fully compliant
single-occupancyrestroom at another
location that hasan equivalentlevel of
compliance. If such location is
accessibleonly via an exterior route
(and that is unprotected from the
overhead weather elements), the
existing interior restroom shall be
permanently closed from all public
use. This closure shall be
accomplishedvia a locked entrance,a
posted sign marked “For Employee
Use Only, No Exceptions,” and a
written policy backed by employee
training.

Note: See Danz Proposal at
Exhibit 1.
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3.115 Thewalkway alongthe Easternfaceof Increasethis walkway to a minimum
Italian Delite is too narrow, width of 48 inches,insurethe

maximumslopeis 5%, the maximum

cross-slopeis 2%. Providealong the

• exterioredgeof the walkway that
; projectsat least6 inchesabovethe

walkway. Alternatively, the
: Defendantsmay eliminatethis

walkway per the Zwick Plansat
Exhibit A.

3.116 The walkway alongthe northeastcornerof Providewheel stopsat eachparking
Italian Delite andthe Stain Glass Shophas spaceat the north endof the building
cross-slopesthat exceed2%, and has to preventvehiclesfrom overhanging

; parkedvehiclesoverhangingthe required the walkway; correctthe sidewalkso
clear widthof the sidewalk, that the maximum cross-slopeis 2%,

and the minimum width is 48 inches.

I//I
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3.117 Thereare no designatedaccessibleparking Provideone fully complaintaccessible

2 spacesservingthe north endof the strip parking spaceat the north endof the
mall, strip mall. The spaceshall be fully

3 compliantvan accessiblespace,i.e.,
with the parkingand unloading

4 surfacemeetingthe code’sdefinition
of “level” - i.e., no slopeor crossslope
within theseareasshall exceed2% as

6 measuredin any direction (fully
eliminatingthe existing curb rampthat

7 currentlyprojectsinto thesespaces);
the parkingareashall be restripedto a

8 minimum of 9 feet wide and 18 feet

9
long; the unloadingzoneshall be a
minimum of 8 feet wide and 18 feet

10 long (as measuredfrom the centerline
to centerlineof the striping); pole- or

11 wall-mountedsignageshall be
centeredat the headof the parking
space,which shall also be mountedat

13
the correctheight; signageat the end
of this spaceshall includea

14 designation“van-accessible”;such
signageshall havethe required

15 protectivelanguagewarningthat those
illegally parkedin the accessiblespace

16 will be towed (alternatively’, this

17
information can be postedat eachof
the drive entrancesto the general

Is parking lot); andthe unloadingzone
shall be hatchedandcontainthe words

19 “No Parking” paintedwithin it.

20

21 Said Zwick plans at Exhibit A shall cover the exterior path of travel, parking, signage,and

22 restroomaccommodations,whereasthe Defendantshave alreadycomplied with internal areas

23 requestedto be changedby Plaintiff (refrigerateddrink cooler, its landing, servicecounter,and

24 door). Therefore,as to the unperformedportion of retrofit representedin the Zwick plans the

25 below remediationlist is illustrative and in casesof ambiguity or conflict the Zwick plansshall

26 control. In addition to the work describedin the Zwick plans,Defendantsshall provideparking

27 bumpersin all parkingspacesto protectthe walkway alongthe easternfaceof the building, and

28 shall install a compliant ramp on the southernedge of the building to provide a compliant
Thimnc Law OJJtn
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1 accessibleroute from the boundaryof the site to the shoppingcenter’swalkway. As part of this

2 modification, the Zwick In addition, theproposed designated disabledaccessibleparking

3 depictedin the Zwick planswill be relocated alongsidethe aforementionedaccessibleroute.

4 18. Completionof Work The partiesacknowledgethat Defendantshave already

5 completedthe work associatedwith provision 3.104-3.110.

6 19. PerformanceStandards.The parties agreethat the Zwick plans, if followed,

7 shall causethe foregoing facilities shall be brought into full and strict compliancewith the

8 literal performancestandardsfor altered facilities underthe Americanswith Disabilities Act

9 Accessibility Guidelines, effective January26, 1992. In agreeingto have the retrofit done

10 pursuantto said plans,and for suchonly, Defendanthereby releaseall allegedclaims defenses

11 to literal compliancesuch as hardship, legal and physical constraint, technical infeasibility,

12 20% cost-cap,etc.; andPlaintiff waivesany claim that suchplansare insufficient or inadequate

13 or other remedial measuresarerequired.

14 20. Option to Close Facilities. In lieu of making modification to any particular

15 facility or amenity called for by this decree, the Defendant may choose to permanently

16 close/removesuch facility, elementor amenity from public use. Such facility, elementor

17 amenity shall not bereopenedor re-providedfor public use without provision of full disabled

18 accesspursuantto the termsof paragraph17.

19 21. Time for Compliance.As to all other work, Defendantshall submit plans and

20 apply for any necessarypermits for this work within 60 daysof the entry of this Order on the

21 docketof the court,and completeall suchwork within 120 daysof receivingpermits, allowing

22 for good faith interruptions due to inclement weather, contractor unavailability, and other

23 causesunder the Doctrine of Force Majeure. Permits from the building departmentshall be

24 securedfor all work. Defendantwill provide written noticeregardingthe statusof completion

25 within 240 daysafter entry of this Order. Defendantshall then provide Plaintiffs,her attorneys

26 and consultantswith physical accessto inspect,measureand photographthe facilitiesto verif’

27 that the completedwork complieswith the termsherein.

28 22. Enforcement.Should Plaintiff in the future becomeaware of any facts or
‘law OJJlcts
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I conditions relating to the subject public accommodationthat may give rise to a claim that

2 Defendantshave failed to comply with any of the injunctive relief provisionsset forth herein,

3 Plaintiff shall be permittedto file a noticedmotion underthe currentcasenumberof this action

4 seekingenforcementof this ConsentDecree,as well as if the noncomplianceis shown to be

5 intentional, contemptof court. The “prevailing party” in such motion proceedings,whetherin

6 full or in part, flLbe entitled to an awardof reasonableattorney fees, litigation expensesand

7 costs for such motion, i.e., the fee recovery shall be pursuantto the normal prevailing party

8 standardsthat applied under the subject statutesbeforeentry of this decree,underthe subject

9 fee shifting statutesnamed in the complaint and ChristiansburgGarmentCo. v. EEOC, 434

10 U.s. 412 (1978). Defendantsingybe entitled to recoveryof attorney’sfees in suchproceeding

11 only upon proof that Plaintiff’s motion is frivolous or brought in bad faith, or that the non-

12 compliancewas de minimus,or that upon nolice ii wascorrected.

13 23. With respectto the injunctive relief and damageclaims resolvedby this Order,

14 the parties acknowledgethat they waive the provisions of and any benefits that may be

15 conferredby Civil Codesection1542which reads:

16 A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH

17 THE CREDITOR DOES NOT KNOW OR SUSPECTTO EXIST IN ENS

18 OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE,

19 WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY

20 AFFECTEDHIS OR HER SETTLEMENT WITH THE DEBTOR.

21

22 AGREEMENT CONCERNINGDECLARATORY RELIEF

23 24. In resolutionof Plaintiff’s claim for declaratoryrelief, Defendantshave agreed

24 to conduct the barrier removals herein as a result of the settlementof this action, without

25 admissionof liability, to buy peace,and renderthe facilities moreaccessibleto personssuch as

26 Plaintiff

27 III!

28
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I RESOLUTIONOF STATUTORY DAMAGE CLAIMS

2 25. Defendantagreesto pay his the amount of $11,000 in full satisfaction of

3 Plaintiff’s claims for bodily and personalinjury and for statutorydamagesunderTitle II of the

4 ADA, and Civil CodeSections52 and 54.3. A check for this amountshall be madepayableto

5 “TIM THIMESCH, In Trust,” and delivered into Plaintiff counsel’shandswithin 21 days of

6 Defendant’ executionof this Full ConsentDecreeJudgmentand Order. If overnight mail is

7 used,Defendantsshall supplyPlaintiff’s counselwith a trackingnumber.

8 26. The partiesstipulatethat the foregoing amount is intendedto be paid in full to

9 Plaintiffs, and understandthat no part of it shall be received by Plaintiffs’ counsel in

10 compensationtoward each Plaintiff’s separateclaim for reasonablestatutory attorney fees,

11 litigation expenses,andcosts.

12

13 RESOLUTION OF CLAIM FOR REASONABLE STATUTORY ATTORNEYS FEES,

14 LITIGATION EXPENSESAND COSTS:

15 27. Defendant agree to pay his the amount of $46,000 in full satisfaction of

16 Plaintiffs’ claims for interim and final claims for reasonablestatutoryattorneyfees, litigation

17 expensesand costsunderSection505 of the ADA 42 USC 122051;and Civil CodeSections52

18 and 54.3. A checkfor this amountshall be madepayableto “TIM THIMESCH. IN TRUST,”

19 and deliveredinto Plaintiff counsel’shandswithin 21 daysof Defendant’executionof this Full

20 Consent Decree Judgment and Order. If overnight mail is used. Defendant shall supply

21 Plaintiff’s counselwith a trackingnumber.

22

23 FULL CONSENTDECREEJUIGWIENT AND ORDER:

24 28. This ConsentDecreeconstitutesthe entire agreementbetweenthe partieson the

25 mattersof Plaintiff’s claims for injunctive relief, statutory and personal injury damages,and

26 reasonablestatutory attorney fees, litigation expensesand costs, and no other statement,

27 promise,or agreement,eitherwritten or oral, madeby any of the partiesor agentsof any of the

28 parties,that is not containedin this written Full ConsentDecreeJudgmentand Order, shall be
r.nthj OJJkn

IS8 EVT
Full ConsentDecreeOrderandJudgment(Italian Delite (asto DefendantsMarkos Properties, — 14—
Inc.; Italian Delite and Tank Bilal): CaseNo. Cv-lO-l549 JL

Case3:10-cv-01549-JL   Document26    Filed12/01/10   Page16 of 28



I enforceableregardingthe mattersdescribedherein.

2

3 CONSENTDECREEBINDING ON PARTIES AN1) SUCCESSORSIN INTEREST:

4 29. The partiesagreeand representthat they haveenteredinto this ConsentDecree

5 voluntarily, underno duress,and wholly upon their own judgment,belief, and knowledgeas to

6 all mattersrelatedto this ConsentDecree,after havingreceivedfull advicefrom counsel.

7 30. This ConsentDecree shall be binding on Plaintiffs and Defendantsand any

8 successorsin interest. During the period of this ConsentDecree,the partieshavea duty to so

9 noti’ all such successorsin interestof the existenceand termsof this ConsentDecreeduring

10 the periodof the Court’sjurisdiction of this ConsentDecree.

11

12 CONSENTTO JURISDICTIONOF MAGISTRATE JUDGE:

13 31. In accordancewith the provisions of Title 28, U.S.C. Section 636(c), each

14 undersignedparty in the above-captionedcivil matter hereby voluntarily consentsto have a

15 United States Magistrate conduct any and all further proceedingsin the case related to

16 enforcementof this ConsentDecree. Appeal from such enforcementorders shall be taken

17 directly to the United States Court of Appeals for the Ninth Circuit. Pursuant to this

18 stipulation, each undersignedparty requests that this matter be assigned specifically to

19 MagistrateJudgeJamesLarson.

20

21 JOINT PREPARATIONAND SEVERABILITY:

22 32. This ConsentDecreeis deemedjointly preparedby all partiesand shall not be

23 strictly construedagainst any party as its drafter. If any term of this ConsentDecree is

24 determinedby any court to be unenforceable,the other terms of this ConsentDecree shall

25 nonethelessremain in full force and effect.

26

27 SIGNATORIESBIND PARTIES:

28 33. Signatorieson the behalfof the partiesrepresentthat they are authorizedto bind
Nnndttw Offkti
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the partiesto this ConsentDecree.

2

3
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5

6

7

8

9

10

11
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13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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(‘05) 5L15 -040

SIGNATORIESBLND PARTIES:

34. This Consent Decree may be executed in counterpartsignatures,and such

signaturesmay be attachedin counterparts,each of which shall be deemedan original, and

which togethershall constituteone andthe sameinstrument.Suchcounterpartsmay be signed

as faxedsignatures,which shall havethe sameforce and effect asoriginal signatures.
/

- /
4 CRAIG YATES

DatecF

DatedY”

Dated;

I’ll

By;
MARKOS PROP RTIES, INC.

PleasePrint
Officer’s Name;

-s-

TitLe:

TAILALoneh&f of himselfand ITALIAN
DELITE
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(92) 5fl-041} I

APPROVEDAS TO FORM:

IT IS SO ORDERED.

THIMESCH LAW OFFICES
TIMOTHY S. THIMESCI-L ESQ.
GENE A. FARBER, ESQ.— Of Counsel

Atttrneys for Pb n
CRAIG YATES

MARK J. RICE, ESQ.
MCNET LVERIA, RICE

.

Attorneysfor D€feflda s
MARKOS PROPERTIES,INC.

r rfI Dd./c cZar!

-

/

HON. JAMES LARSON
MAGISTRATE JUDGE
U.S. DISTRICT COURT

Dated:November30, 2010

Dated:November30, 2010
& WILEY
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(crt 3(

ORDER

Date:
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